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RULES 


FOR THE 


GOVERNMENT OF THE SUPREME COURT. 


~ 


1, 
The oldest Judge in commission is President of the Supreme Court, 


and, in his absence, the next oldest in commission shall preside for the 
time being. 
Il. 


When the Judges deliver separate opinions, the junior Judge shall 
proceed first, and so on, in order. 


il. 
The President shall supermtend matters of order in the Court House. 
IV, 
When writs of error issue, a sci. fa. to the defendant in error (to 
hear errors,) shall issue at the same time, and shail be returnable at the 
same time the writ of error is returnable. 


V. 


On the return of the writ of error, anc sci. fa. served, errors shall be 
assigned within the three first days of the term; joinders in error shall 
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be filed within three days thereafter, if the term should last so long, and 
if not, then on the first day of the term; otherwise, the errors shall be 
taken to be confessed, and there shall be judgment accordingly, unless 
the court, by the consent of the parties, direct otherwise. 


VI. 


In cases of appeal, errors shall be assigned as on writ of error; oth- 
erwise, error sha!l be considered waived, and proceedings shall be had 
accordingly, and joinder to error in appeal shall be made instanter ; 
otherwise the error assigned shall be taken to be confessed, and judg- 
ment shall be given accordingly, unless the court give further time. 


VIL. 


As soon as there is a joinder in error, each party shall furnish to 
each Judge a statement of the case, and the points he relies on. 


VIII. 
All motions shall be in writing, signed by counsel, and filed of record. 


IX. 


The parties may, by leave of the court, set their causes for argu- 
ment on any given day, or the court may set a cause for argument; 
and where a cause is called, as set for hearing, by the clerk, by the par- 
ties aforesaid, or by the court, if either or both parties do not proceed 
with the argument, the court will take the cause to be submitted, and 
proceed accordingly. 


X. 


Kach attorney employed in a cause, shall mark his name to the cause, 
otherwise he shall not be heard on the argument of the same. 


XI. 


Whenever any alteration is made in the entry of the clerk, a memo- 
randum thereof shall be made in the margin, and signed by the Presi- 
dent of the court. 


XII. 


At the end of each term, and immediately preceding the adjourn- 
ment of the court, the court shall make a memorandum in the book of 
judgments and proceedings, which memorandum shall state the number 





OF THE SUPREME COURT. vii 


of pages containing the proceedings of that term, and shall state the 
number of the page of the book where the same ends. 


XII. 


The clerk of the supreme court shall, on the first day of each term, 
deliver to each Judge a copy of the record in each cause in which 
there was an assignment of errors at the preceding term, or which 
may have been filed in his office ten days before the term. 


XIV. 


The statement of points relied on, to be furnished by counsel to 
each Judge, shall be delivered on the first day of each term. 


XV. 


In all cases where the sci. fa. is returned not executed, and the de- 
fendant in error shall enter a voluntary appearance on the first day of 
the term to which the sci. fa. is returnable, the plaintiff in error shall 
assign his errors within the three first days of such term; and where 
the defendant in error shall appear_after the first day of such term, he 
shall give notice of such appearance to the plaintiff in error, or his at- 
torney, on record, who shall assign his errors within three days after 
such notice given. . 


XVI. 


That all writs of error, (in which.a scé. fa. shall be returned execu- 
ted, or the defendant or defendants shall enter a voluntary appearance 
on the first day of the term to which such writ is returnable,) shall be 
argued at such term, unless, for cause shown, the court shall grant a 
continuance to either party. 


XVII. 


That in all cases where the State may be defendant.in er)or, the no- 
tice, required by law to be given, shall be served on the attorney gen- 
eral, or on the circuit attorney in the district where the writ of error 
is brought. 


XVIII. 


It shall be the duty of the several clerks of the supreme court, before 
the commencement of each term of their respective courts, to enter 
in a particular docket all causes pending in their said courts, in the or- 
der in which they stand in the course of proceeding, setting, as neaily 
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as may be, a due proportion of causes to each day; and put up in acon- 
spicuous place in their respective offices, at least sixty days before the 
commencement of each term, a list of causes to be tried, specifying the 
day on which each cause is to be argued, and keep suc h list so set up 
until the commencement of the term; and shall, from time to time, add 
to such docket and list, all causes which may be brought into said court 
within the said sixty days, setting them for argument as aforesaid, and 
all causes shall be argued, or otherwise disposed of, in the order in which 
they stand on the docket; but by agreement of parties, or the order of 
the court, any cause may be placed at the foot of the docket, but shall 
be disposed of when called a second time. 


XIX. 


In all cases of scire facias to revive judgment for the purpose of 
making it alien upon Jands, the premises upon which it is intended to 
operate as a lien, shall be specifically described. 


XX. 


The statement of points now required to be made for the use of the 
Judges, shall consist of a clear statement, in fair, legible writing, of the 
facts of the cause; and then the points relied on shall be made in nu- 
merical order, accompanied with a brief of authorities relating to each 
point, and the bearing of the authorities on each point shall be noted, 
with the leading reasons to support the same. ‘These briefs must be 
delivered on the first day of the term, unless good cause be shown to 
the contrary. If this rule is not complied with, the court will take the 
cause to be submitted. 


XX. 


No motion shali be argued, unless the court direct the same to be 
argued; but the parties may make a brief, as by the above rule. 


XXIl. 


The clerks of the supreme court are required to furnish a copy of the 
record, in every case in the supreme court, to the appellant or plaintiff 
in error, and to the appellee or defendant in error, if applied for, to be 
charged im the bill of costs against the unsuccessful party, and collect- 
ed as other costs. 


XXUI. 


In appeals in chancery cases, errors shall be assigned on or before 
the third day of the term to which the appeal is taken, as in cases at 
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law; and if errors be not so assigned, the cause shall be subject to the 
same rule as for want of assignment of errors in cases at law; provi- 
ded, however, if the court shall hold three days, and if not, then errors 
shail be assigned when the court shall direct. 


XXIV. 


That no member of the bar be permitted to take a record out of 
court, without leave of the court. 


XXV. 


Persons applying for license to practice law in this State, shall pro- 
duce satisfactory certificates of good moral character, from some per- 
son or persons, known to one or more of the Judges. 


XXVI. 


Persons making such certificates shall state therein, whether their 
belief of the good moral character of the applicant is founded upon 
their own knowledge, or upon the information of others; and when it 
is founded upon the information of_others, the names of such other 
persons shall be given in such certificates. 


XX VII. 


Letters containing, substantially, the same matter required to be cer- 
tified, will be received in lieu of certificates. 


XXVIIL 


Points and briefs, for the use of the court, shall be signed by counsel, 
and the names of the parties endorsed thereon; and also, it shall be sta- 
ied on the back of said briefs, “Plaintiff's brief,’ or “Defendant’s brief.”’ 


XXIX. 


The mode of opening a cause shall be by reading, first, plaintiff’s 
brief, and then the adverse counsel shall read defendant’s brief. 


XXX. 


All writs of error shall be returnable to the next term of the court; 
orif that shall happen within fifteen days after application for such 
writ, then to the second term; and such writs shall be served at least 
fifteen days before the return day thereof. 
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XXXI. 


No order for a supercedeas shall be granted until after the writ of er- 
ror js issued in the cause; and, when granted, such order shall be en- 
dorsed on the writ by the court or Judge granting the same. 


XXXII. 


It shall be the duty of the plaintiff in error to cause his writ of er- 
ror, with a complete transcript of the record and proceedings in the 
cause, to be filed with the clerk of the supreme court of the proper dis- 
trict, ten days at least before the commencement of the return term of 
the writ; and if he fail 10 do so, and shall not show good cause for such 
neglect, on or before the second day of the return term, the supercedeas 
(if any) shall be set aside, or the court shall affirm the judgment; and 
in all cases of such neglect, the defendant in error may continue the 
cause at his election. 


XX XIII. 


All applications by either party for the continuance of a cause in 
this court, shall be made, for reasons filed, stating what exertions have 


been used to prepare for trial, and supported by affidavit. 


XXXIV. 


All applications for the postponement of a cause in this court, to a 
day in the same term, later than that for which it is set, shall be made 
in the same manner as applications are made for a continuance. 


XXXV. 


No member of the bar shall, either at the bar, or in the presence of 
the court, use, towards any member of the bar, or towards any party 
litigant in court, any language personally offensive. 
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-he decisions. Several of the manuscripts were aimost illegible, and the language ot 
che lawyers—in many instances—and the authoritics cited bythe court and the bar— 
& tnost instances—could only be arrived at by conjecture. 








1 certity that 1 have compared the decisions contained in this volume with the trans- 
cripts on file in my office and have corrected the same thereby 
S. M. BAY, 

Attorney General 
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DECISIONS 


OF THE 


SUPREME COURT OF MISSOURI, 


FIRST JUDICIAL DISTRICT. 


SEPTEMBER TERM, 1837. 


Bangs aNp wiFE Vv. McCarty anp OTHERS. 


Bill in chancery.—A. died, leaving a widow and six daughters, with 
one of whom complainant intermarried. Aftercomplainant received 
his share of the estate, another daughter died, and her share was 
divided by the widow, who was also administratrix among the four 
children at home, omitting complainant. Defendants answer, that 
the debts which came against the estate, after the first division, more 
than counterbalanced the share which complainant would have been 
entitled to under the first division. But the supreme court not being 
satisfied with the evidence adduced in the court below to sustain 
the answer, held that the circuit court erred in dismissing the bill, 
and accordingly reversed the decree. 


Wilson, for appellant. | 
The court below upon these facts dismissed the bill of 
e complainants, and they have appealed, and insist for 
s reversal upon the following facts. That the court 

gerred in dismissing the bill. 

| The bill states a case clearly to show that the com- 
plainants ought to have been taken in, in the second di- 
ide, and states them to arise under the laws as stated in 
ithe bill to be in force in Tennessee, and that all the facts 
nn the knowledge of the defendants, they do not deny 
the law to be such as is stated, and admit tacitly the fact 
that they were entitled to a divide, but owing to debts 
é&c. they are cut out. Now the debts of the deceased 
do not prevent them from a divide of the sister's part 
that died. The bill also endeavors to surcharge the ad- 


ministration account, and shows that the debts spoken 
1 
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SEPT. TERM, 
1837. 
ON 
Banks and Wife 


v. 
Mc Carty & others, 


SUPREME COURT OF MISSOURI. 


of are those not to be charged against the estate; as to 
one item, the debt due Josiah Standfiel, $100, the proof is 
clear that it was the debt of her own, and her own settle 
ment shows the whole were debts against her as guardian, 
and not as administratrix. ‘The first settlement was 
made in May, 1825, in which settlement she was allowed 
$267 48, for boarding, clothing and schooling her six 
children since the death of their father, and then she set- 
tled the whole debts of the estate, making debits and cre- 
dits even. In February, 1823, she was appointed guardian 
of her children, and continued annually to make return of 
the names of the slaves she had in her possession as guar- 
dian of her children, and made no return of their hire, and 
no charge for keeping the children. At the May term,1825, 
she however returns that she had, on becoming guardian, 
made a contract with the court to keep, board, clothe, 
school, &c., for the services of the negroes; and then, for 
the first time, at November term, 1831, we hear that the 
estate is unable to pay its debts unless a negro 1s sold, 
and thereupon an order is granted to doso, &c. At the 
August term, 1832, she returns anaccount, as guardian of 
those heirs, of upwards of $300, and says now and not 
before, that it was money due by the estate. This is dis- 
proved by Banks’ deposition; it is disproved by the cir- 
cumstances of the case. Wm. McCarty died in 1818; is 
itreasonablethat creditors will ltestill till 1832, and then 
demand the-accounts to be paid? Is it reasonable they 
should have done so longer than till 1825, when the first 
settlement was made? These facts show that these last 
accounts were due by herself, and not by any of the 
children, because her contract from 1823 to support, &c. 
for the use of the negroes, gave her no title to charge 
them with any thing. ‘There then seems to me to be no 
reason to dismiss the bill; the whole bill is admitted and 
proved, and there remains not a doubt but the complain- 
ants were entitled to a divide with the rest of that part 
coming to the deceased sister. 


Burden for appellee: 

The defendants answer and state, that true it is that 
Mary McCarty died, as alleged in the bill, but that the 
doctor’s bill, funeral expenses, and debts that came against 
the estate since the division to Banks and wife, consu- 
med said Mary’s part of said estate, and expressly denies 
that said complainants are entitled to any thing; the 
proof consists of the records of Sumner county, and 
depositions. 





FIRST JUDICIAL DISTRICT. 
Opinion of McGirx, Judge, all the court concurring, 


In March, 1836, Banks and wife filed their bill in chan- 
cery, in the circuit courtof Lafayette county, setting forth 
that some time about the year 1818, in the county of Sum- 
ner, inthe State of Tennessee, one William McCarty died 
intestate, leaving a widow, Mary McCarty, and also six 
daughters, his legal heirs, &c. ‘The bill also shows that 
since that time one daughter named Nancy intermarried 
with the complainant, and that another has been married 
to one Abner Evans. The bill further shows that the 
intestate left eight negroes, and that since his death four 
slaves have been born, remaining the property of thein- 
testate; and also, that the intestate left other personal pro- 
perty, without showing how much. ‘The bill shows that 
the widow administered on the estate of the intestate, and 
also, that she was afterwards appointed guardian of the 
children of the intestate, and that as such guardian she 
contracted with the county court of Sumner county, to 
keep and maintain the children free from charge, and for 
so doing she was allowed to keep or have the services of 
the slaves without paying hire therefor. The bill also 
shows that after the marriage of the complainant with 
one of the intestate’s daughters, he received of the guar- 
dian one negro woman or girlas his portion of the slaves; 
and the complainant shortly afterwards came to Missou- 
rito reside. ‘That this division was made by order of 
the court, and the commissioners making the division, or- 
dered the complainant to pay to the estate forty dollars, 
the value of the girl being that much over their estimate 
of the complainant’s share. That in the. year 1830 or 
1831, Mary McCarty, the youngest of the daughters died, 
intestate, and that some time thereafter the widow and 
other heirs caused a division of the slaves among them 
to be made, and that they in this division divided among 
them the share of the deceased child, without regarding 
the interest of the complainant and his wife. ‘The bill 
charges that by the laws of ‘Tennessee, the mother was 
not entitled to anv share of the estate of the child; that 
the same went tothe sisters equally; andalso, the bill 
shows that by the laws of ‘Tennessee the widow of the 
intestate might take a third for life or a child’s part in fee; 
and that the widow elected to take a child’s part, and 
that by the court aforesaid, the same was allotted to her. 
The ball prays that the defendants may answer, and that 
the court will decree that he shall have allowed to him 
évom the defendants, his wife’s proportion of the deceased 
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<art. TERM, 
1837. 
BON 
Peake and Wife 


v. 
WeOarty & othr’s. 


SUPREME COURT OF MISSOURI. 


child’s property. The widow and three of the children 
were served with process; Iivans and wife live in Ken- 
tucky, and as to them, there was a publication. They did 
not appear nor answer, and as to them, no farther pro- 
ceeding has been had in the court below. ‘The other de- 
fendants answer and admit the facts in the bill as stated. 
But they set up, by way of bar, that after the said com- 
plaimant obtained his share, as stated in the bill, debts came 
against the estate of the intestate, Wm. McCarty, toa 
considerable amount, equal to the whole amount of the 
share of the deceased child; and onthe order of said 
court the widow, as administratrix, was directed to sell a 
slave to pay said debts; that she did sell the same, and 
paid the debts, and was allowed the amount thereof ina 
sottlement with the court; and that as the complainant 
got his share before these debts were paid, and without 
regard to them, that he has got as much as he would 
have been justly entitled to if his division had not been 

rade till these debts were paid, and alter the death of 
the deceased child. ‘The answers also insist that the 
widow advanced to the complainant a filly, a bed, a cow, 
and a reel, and prays judgment whether the complainant § 
is entitled to any thing more. ‘The defendants produced 
in evidence a certified transcript of the county court of 
Sumner county, in Tennessee, by which it appears that 
after the death of the child, Mary McCarty, in 1830, the 
widow in 1831 presented a petition to the court, alleging 
that there was not enough in her hands to pay debts with- 
out selling a negro; the court ordered a negro to be sold 
to pay debts; a negro was sold for three hundred dollars; 
after this, the widow as guardian, and not as administra- 
trix, presented an account for allowance as of debts paid 
by her as guardian, amounting to two hundred and sixty- 
nine dollars. The account is presented, signed by her, 
but it no where appears by the record that the court ac- 
ted on or allowed the same. It appears by the account, 
that fifty-two dollars of the same are made up of charges 
of physicians and funeral expenses for the deceased child; 
as to the other items, there, is nothing in the record nor the 
items themselves to show whether the debts were debts 
of the intestate, or debts of the widow or the guardian. 
This record does not establish the fact set up in the an- 
swers, which was, that an amount fully equal te the de 
ceased child’s share was lawfully used by the aaministra- 
trix, in paying the debts of McCarty, the intestate. 1! 
may be, and I am of opinion the law is so, that parol proof 
may be admitted to show the true character of these 
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debts. It is alsoproved that one hundred dollars of the 
debts in the account was a debt due by the widow, con- 
tracted inher individual capacity. It was also proved 
that the complainant did receive of the widow a filly, a 
bed, a cow, and reel. Whether these things were a part 
of the intestate’s property or not, there is no certain 
testimony, but the presumption is, that they were not so, 
but of the property of the widow, which she may per- 
haps lawfully set up to show that the complainant has 
already had his just proportion, But this matter is left 
open for further proof. Upon the testimony as it now 
stands, the complainant is entitled to something, but 
how much, I cannot, for want of more proof, pretend to 
say; what the value of the estate was when the com- 
plainant received his share, we have no evidence that is 
satisfactory. But suppose his slave to be worth, when 
he received it, four hundred and forty dollars, it overpaid 
forty dollars, which he paid; then the balance of the 
children’s property would be worth four hundred dollars 
each, the widuw having had her share. ‘There being five 
children besides his wife, would be two thousand dollars. 
When Mary died,in 1831, her share might be worth 
more or less than four hundred dollars. When Mary 
died, her share would be liable to be divided among the 
five remaining sisters, the filth of which iseighty dollars, 
which the complainant may be entitled to; but as he let 
the party in Kentucky go, he can only be entitled to re- 
cover against the defendants the other three fourths of 
the eighty dollars, which will be about sixty dollars, and 
this would justly be subject to his proportion of the fu- 
neral expenses of the deceased child, the fifth of which 
would be something over ten dollars, which leaves him 
about fifty dollars. Now if the evidence could inform 
the court that the cow, the bed, &c. were intended to 
meet the whole of his wife’s portion from her father and 
sister too, | would let the decree stand; but as 1 do not 
know this, 1 think the court must reverse the decree. 
The same is reversed, with costs. 
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Mitrer anp oTuers v. WELLS. 


1. Prior to the Act of 1825, (14th Feb ) deeds were not admiemble 
in evidence, on the mere certificate of acknowledgment and regis 
try, without proof of the execution of the deed. 

2, The owner of a bond, who is unable to find the same after a dili- 
gent search in places where it would most probably be found, if at 
all in existence, is entitled to sue in chancery as on a dost instrument 
—and the subsequent finding of the bond will not divest the cour 
of jurisdiction. 


Hayden and Napton for appellants: 

1. Jt will be insisted that the circuit court erred in not 
dismissing the bill for want of jurisdiction, there being 
no sufficient proof of the loss of the bond sued upon, 
which alone gives jurisdiction. 

2. That the court should have decreed that the com- 
plainant be required to accept the deed of the defendants, 
they having shown title to the lots. 

3. That the court erred in dismissing the bill against 
the administrator of Elias Rector, one of the co-obligors, 
and rendering a decree against the other co-obligors. 


R. W. Wells for appellee: 

On the part of the complainant it is insisted, 

1. That the patent to “James Currin or his legal rep- 
resentatives, and to his or their heirs,” is void for uncer- 
tainty as to the person of the grantee; that legal repre- 
sentatives here, are words of purchase, as is shown by 
what follows “their heirs;’’ that it is therefore like adeed 
to A B orC D, which is void—Jackson v. Carey, 8 John. 
R. 388; Hornback v. Westbrook, 9 John. R. 74; and 
Purkins, 56. The last authority is in point, and is 
entitled to great weight, as appears from Kent, 1 Kent's 
Com. 504. 

2. If “legal representatives” are not words of pur- 
chase, then they are words of limitation, and are the same 
as “heirs,” and would then be a deed to James Currin or 
his “heirs;” this would be void also. It would be to 
James Currin or his heirs, and to his or their heirs. 

3. The patent having issued after the death of James 
Currin, is void—Collins v. Brannin and Tramell, 1 Mo. R. 
4}. 

4. The deed from Currin in his lifetime to Fletcher, for 
the land in New Madrid, conveyed an equitable title to 
Fletcher to the land in Marion, which equitable title is now 
outstanding; and the deed from Currin’s heirs could not 
convey it, and could only convey the legal title of Currin. 

5. The deed from the widow and heirs of Currin, if 
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properly acknowledged, (which is admitted) yet conveys spr. TRAM, 

no dower, which is necessary to make the title complete 1837. 

—10 John. R. 266, Jones v. Gardner. Pv 
6. The Tax title is insufficient, because they have not Miller & others 


v. 
W ells. 


shown that the provisions of the law have been complied 
within regard to the sale, which is necessary—4 Whea. 
77; 1 Mum. R. 428; 5 Whea. 116; 4 Mum. R. 431; 6 
Whea. 119; 9 Cra. 64; 4 Cra. 403. 

7. But the court would not compel a party to receive 
a title unless it could see that the title was clear and an 
indefeasible one;a doubtful or unmarketable title would 
not be received—Sug. on vend. 230, 309-10; 2 John. R. 
614, Clute v. Robinson; Sug. vend. 235,317; 10 John. 
R. 266, Jones v. Gardner. Here the State only makes 
,a quit claim deed, and saves the rights of infants, mar- 
ried women, persons of unsound mind, and beyond seas. 
The taxes having been paid by any person would also 
defeat the title. 

8. But it is insisted by complainant that even if the 
defendants had at the time of trial a good title, yet the 
court would not compel the complainant to receive it al- 
ter aneglect of fourteen years on the part of defend- 
ants, especially where there was a request by complain- 
ent to make title, and no acquiescence on his part, and 
the delay on the part of defendants unaecounted for— 
which was so gross as to let what little title they had be 
sold for taxes—Rector v. Price, 1 Mo. R. 373; Benedict v. 
Linch, 1 John. C. R. 370; Sug. on ven. 264, 360, and cases 
there cited. 

9. The complainant insists that the court ought not, 
on motion, to have dismissed the bill because of the title 
bond being fourfd after the filing of the bill; because the 
billexpressly charged that the title bond was lost at the 
time of filing the bill, and whether it was or was not, 
was a matter of proof on trial. 

10. The finding of the bond cou'd not divest the court of 
jurisdiction, which was full and complete at the time of 
the commencement of the suit. But the court will pro- 
ceed to decree.—Crawford vy. Summers, 3 J.J. Marsh. 
Ky. R. 301,8.C. 1 Pirtle’s Dig. 357, 314; 2 Pirt. Dig. 283, 
205; Mollar v. Torrance, 9 Whea. 537; 5 Cond. R. 666; 
10 John. R, 587, Rathburn v. Warren; 17 John R. 384, 
King v. Baldwin; 4 Bibb 553, Hopley’s case; 2 Marsh. R. 
Ky. 230, Lindsay’s heirs y. McCormack. 

11. That if the bond was lost at the time of the com- 
mencement of the suit, and found before answer, if it 
would defeat the suit,it must be taken advantage of by 





SEPT. TRRM, 
1837. 
ON’ 
Miller & others 


v. 
Wella 


SUPREME COURT OF MISSOURI. 


demurrer if it appear on record, or by plea—and that 
defendants cannot lie by for years, perhaps, and object at 
the trial after answer is filed—Unduhilt v. Van Carutand, 
2 John. C. R. 339; Failey et al. v. Hinde et al. 1 Pet. 
R. 241; Graham v. Hackwith, 1 Marsh, Ky. R. 424; 
Fxrs. of Brassier v. Van Courtland, 2 John. C. R. 242; 
a v. Dayton, 5John. C.R. 191 and 259; 2 Pirtle’s 
Dig. 290, 251. it could not be set up inthe answer. 

12. The evidence fully supported the allegation in the 
billof the loss of the title bond—four searches, proved 
to have been diligent searches, made at different periods, 
by persons having the legal custody of the papers—made 
where complainant had a right to believe that it was,and 
no right to search—and ten or eleven years elapsed 
without its being heared of—Harrison v. Robertson, 3 
Mo. R. 449. 


Opinion of McGirk, Judge. 


Wells brought a bill in chancery against Miller etal., 
seeking to set up a bond given by Miller and others 
to Wells, which the complainant alleges was lost. The 
bill charges, that about the year 1819, the defendant, 
John Miller, Elias Rector, (since dead) and others, laid 
off a town, in the present county of Marion, called 
Wyaconda; thit they hada sale of the lots in that year, 
and that the complainant became the purchaser; that to 
secure the purchase money to the defendant and others, 
the complainant gave his notes payable in six, twelve, 
and eighteen months, and afterwards paid the same to 
one of the said owners, to whom the others had assign- 
ed the same; that the said owners gave to the complain- 
ant their bond pinding themselves to make a title when 
the purchase money was paid. The bill charges, that in 
1821 or 1822, the complainant enclosed in a letter, writ- 
ten to said Rector, the bond for the purpose of enabling 
said Rector to see the numbers of the lots to which the 
complainant was entitled to a title, with a request to 
Rector to make the deeds according to the bond. But that 
Rector nor any one of the owners made to him the deed. 
The bill also charges that the bond was lost, and that 
diligeat search had been made for the same, and it could 
not be found, whereby the complainant could not sue at 
law. As 10 some of the defendants, and Miller among them, 
answers were put in; as to others, the bill, was taken as 
confessed; the bill was filed in 1831. The answers ad- 
mut every ‘thing in the bill charged, except the demand 
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for the deed and the loss of the bond. The bill charges sepr. rerw, 
also, that the defendants have not,nor ever had, any title 1837. 

to thelots purchased by complainant of them. The an- wenn 
swers assert that the defendants had a title, and that Miller & others 
thev made and executed and tendered to the complain- 
ant a good and suificient title to the lots im question, 
and that the complainant refused to accept the same. 
That the deeds tendered were made by John Miller be- 
fore suit was brought; and farther, they say the bond was 
not lost, but was in the hands of Stephen Trigg, one of 
the defendants. ‘Trigg put in his answer some two 
vears after suit was brought, and states that he became 
admr. de bonis non of the effects of i. Rector, and be- 
ing made a party, he examined the papers of Rector at 
the request of complamant, and could not find the bond, 
but that aftewards, at the request of complainant, and by 
his assistance, he made a further examination and found 
said bond. 

On the hearing of the cause, the court made a decree 
against Miller, and dismissed the bill as to the adminis- 
trator of Rector, on the ground that the administrator 
had no assets, &c. 

The first error assigned is, that the court erred in ex- Prior to the Act ot 
cluding the evidence olfered by the defendant, Miller, to 7 bce 
show that he had title to the lots when he made a tender sap ence nae agen 
af title to Wells. ‘The evidence on this point is, that the dence, on the 
land, of which these town lots were a part, was holden oe 
by a New Madrid location, originally confirmed to one ?iont and agi 
James Currin. ‘That Currin made a deed of the land in try, without proof 
New Madrid, after the earthquakes, to one Thomas o the — 
Fletcher, with a power to locate the same for his use and amon 
benefit. ‘This deed from Currin to Fletcher was given 
in evidence by the defendant, Miller; he then offered a 
deed from Fletcher and wife to Miller and others. This 
deed was objected to, because not proved ;the court reject- 
ed the deed for want of proof. The deed is dated July 29, 

1818. The deed was acknowledged before the clerk of 
the circuit court of St. Louis county, the 30th of July, 
1818, certified under the hand and official seal of the 
clerk. The defendant then offered another deed from 
Fletcher and wife to Miller and others, for the land, 
dated October, 1820,the acknowledgment of which was 
taken before a justice of the eounty court of New 
Madrid courty,on the 17th of Oct. 1822, which deed 
was recorded in Ralls county, where the land lay, and in 
June 5th, 1827, was recorded. There was no Other proot 
ef the due execution of the deed except the acknowl- 


Vv. 
Wells 


' 
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sert. Term, ¢dgments and the registry, as before stated. The com- 
1837. plainant, Wells, insists that these deeds were well reject- 
am ~= ed, because the law, as it stood at the trial of the cause, 
Miller & others did not authorize these deeds to be read in evidence 
without proof of the handwriting of the makers. The 
act of 14th February, 1825, is the first act | have any 
knowledge of which authorizes a deed to be read in evr 
dence on the certificate of acknowledgment. These 
deeds, however, were made before that period, and the 
acknowledgments are not according tothe act; they, 
therefore, were rightly rejected. The defendant offered 
adeed from the heirs of Currin to them, dated after the 
date of the deed from Currin to Fletcher. This deed 
could have no eflect, because the deed from Currin to 
Fletcher, already in evidence, shows Currin’s heirs had 
nothing in the estate when they made their deed. Accor- 
ding to this view of the matter, I cannot discover any 
error committed by the court below in rejecting the 
deeds. 
The owner of a Lhe next error assigned is, that the court erred in de- 
bond, who is un-creeing for the complainant on the evidence that his ti- 
st = find _ tle bond was lost. ‘The evidence on this is, that the bond 
gent scarch in. Was enclosed in a letter by the complainant to Rector, 
piaces where it and thatafter the death of Rector, the complainant ap- 
ae ag ae to William Rector, the executor of E. Rector, fora 
atallinexistenee, Search among the papers of the deceased for the bond. 
is entitled to sue hat one Evans, who had the care of the papers, at two 
in chancery as on different times, by the direction of the executor, search- 
— the sche ed diligently,as he swears, among the papers for the bond, 
quent finding of and could not find the same, and so in‘ormed the com- 
1 once netplainant. Its also in proof, that Trigg, after the suit 
‘uniediction. Was brought, made a search and could not find the paper, 
° and, on the second search, and before his answer, found 
the same in aletter written by Wells to Rector. Evans 
made his search before the suit was brought. Now the 
question is, was the evidence of the loss of the paper at 
the time the suit was brought sufficient to entitle the 
complainant to go intochancery? I am of opinion the 
evidence was sufficient. ‘The complainant applied to the 
person who had the lawful custody of the papers, and he 
swears he made two diligent searches and could not find 
the paper. Itnow seems that no one ever opened the 
letter of Wells to Rector; if this had been done, the pa- 
per would have been found. But it seems to me the in- 
side of that letter was an unlikely place to look for the 
bond, and this is the reason why the thing was not done. 
It seems to me, that by the evidence, when Wells brought 


v. 
Wells. 
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his suit, he had made reasonable and even diligent inquiry, sept. Tram, 
and could not know where the paper was, or whether in 1837. 
existence or not. The only remaining question is, wheth- wm 
er the fact of finding the paper after suit commenced, was Hart v. Robines. 
any reason why the same should be dismissed? I am of 
opinion it was not. First, the suit was rightly com- 
menced, and no good could be accomplished by turning 
the party round at that time; and to this point, the com- 
plainant has cited several authorities, which satisfy me 
that the matter cannot be taken advantage of at all, or if 
it can, that it must be by plea, iv the nature of a plea 
puis darion con. See 1 Mar. R. 241;2 Pirtle’s Dig. 290, 
251, ar.d several other authorities in complainant's brief 
on this point. Iam of opinion that there is no reason to 
reverse the decree, and that the same ought to be affirmed. 
Judges ‘Tompxins and Epwarps concur in this opin- 
ion. 


Hart v. Rosinett. 


1. Ina proceeding before a justice, against a constable for failing to 
return an execution, a summons requiring defendant to show cause 
why an execution should not issue against him, &c. is sufficient, 
without specifying under what particular statute the plaintiff pro 
ceeds. 

This summons may be directed to any suitable person, in pursu- 
ance of the provisions of the Rev. Code, p. 352, s. 20, and must ba 
endorsed accordingly; and if the endorsement be wanting, butthe 
defendant appears and dves not move to quash or dismiss, the defect 
is cured, and cannot be taken advantage of inthe appellate court. 

3% The rule requiring the best evidence which the nature of the case 
admits of, is dispensed within the case of justices of the peace, con- 
stables, &c., and it is sufficient to prove that they acted in these char- 
acters, without producing their appointmenis. 

4. Where, from the very nature of the proceedings ina case, the de- 
fendant has notice that the plaintiff means to charge him with the 
possession of an instrument, no iurther notice to produce is neces 
sary. 

5. In proceedings of this kind against delinquent officers, the trial 
must be by the court, and it is e1ror to submit the case to a jury. 


APPEAL from the Boone county circuit court. 


Kirily for appellant: 

Under the geneval assignment of error, | insist, in the 
first place, that the process is insufficient and ought not 
to be answered to; and if so found, judgment cannot be 
supported in this case, there beitig nothing to support it. 
In suits at law, or in chancery, it the defendant appear 
to a good declaration or bill, the defectsin the ser- 
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vice of the process is cured. Here the summons is the 
declaration or bili; in other words, the charge against the 
defendant, if insufficient, leaves nothing besides. 

The first objection to the process or summons is, that 
it is directed to no officer or person authorized to serve 
it. John Martin, for aught that appears in the record, 
may bea colored gentleman, an infant, oridiot. No rea- 
son appears for his selection, nor why the proper officer 
at law is passed by. It might as well have been directed 
to and served by the plaintiff, if, indeed, we could find 
out from it who the plaintiff is. ‘The directing the sum- 
mons to John Martin is without authority of law, indeed 
against its positive provisions. The 115, 2d article of 
the act regulating proceedings in the justices courts, pro- 
vides, that every summons shall be directed to the con- 
stable of the township in which the justice who granted 
the same resides, (except where it is otherwise specially 
provided.)—See Statutes of Missouri, 351,311. Ihave 
found no provision in the statutes to warrant this excep- 
tion. By the 205, same article, the justice may deputize, 
in certain cases, a proper person to serve process, by an 
endorsement on it in proper form; but even that 1s want- 
ing here. 

In the second place, the summons does not show un- 
der what statute the proceeding is, nor for what penalty, 
or whether for any penalty at all. The act respecting 
constables, (L. M. 117.) provides that a constable, failing 
to return an execution, shall forfeit and pay to the plain- 
tiff double the amount of the execution. ‘The law regu- 
lating executions, (L. M. 260,) for such failure, provides 
that the oflicer shall be liable to pay the whole amount 
in the writ specified. 

And the act regulating proceedings before justices of 
the peace, provides that for such failure, without good 
cause shown, judgment shall be given against the consta- 
ble for the amount due by the execution, with interest 
thereon at the rate of one hundred per centum per an- 
num from the time the execution ought to have been re- 
turned. The first act was passed the 17th of March, 
1835; the second the 20th; and the third the 21st of the 
same month. ‘I'hese are different statutes, each impos- 
ing a different penalty for the same thing, and providing 
different remedies therefor, repugnant to each other. 
To which of these are we called toanswer? The sum- 
mons does not apprise® us; nor does the record by the 
verdict or judgment show under which we were punish- 
ed. Indeed, neither the plaintiff's counsel nor the court 
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seems ever to have settled on which hook we were szpr. ream, 
caught. 1837. 

‘The second error assigned is, the overruling the mo- Wenn 
tion for a newtrial. 1 insist, first: The transcript de-Hartv. Rebimett. 
puting ‘Titus ought not to have gone to the jury; but if 
given, wanted other testimony to make out the proof ne- 
cessary to the finding by the jury. ‘The deputing by the 
principal alone, does not make him an officer; he must, 
after the deputation, and before he can act, take the oath 
required by the constitution—see article mt. sec. 32. It 
is amperative on all officers, civil and military, before 
they can enter on their duties. ‘There is no proofin the 
cause that the oath required by the constitution was ad- 
ministered to Titus. ‘The oath he did take, that 1s, to 
demean himself faithfully in office, was not required by 
law, and therefore a nullity. Hart was not responsible 
for the acts of ‘Titus until the constitution was complied 
with. His own acts as constable de facto would estop 
him from denying his responsibility, not the acts of Ti- 
tus as deputy de facto, unless he adopted them, of which 
there is no proot here. 

Secondly: The oral testimony of Wright und Turner 
of the contents of the execution was improperly given 
tothe jury. The execution itself was the best evidence 
of what it contained. If it were in the files of the jus- 
tice, it or a copy should have been produced. If in our 
possession, they were bound to give us notice to produce 
iton the trial. If misplaced or lost, it should have been 
so shown. We were surprised by the evidence, at 
least it contradicted their record or transcript evidence, 
which proved that the execution issued was against Benj. 
Pendleton and ‘Thos. G. Berry,and not William 8S. Burch 
and Benjamin Pendleton, as charged—1 Phi. KE. 176, 389, 
390; 1 ‘Ter. 147; 1,T. 201; Waring v. Warrin, 1 J. R. 
341. 

The third error assigned is the overruling the mction 
In arrest, 

Beside the matters already considered, it was alleged, 
in support of the motion, that the finding of the jary was 
insuflicient, and also, that the court could not give 
judgment on the finding of the jury atall. Upon a pro- 
ceeding to show cause why a penalty should not be in- 
flicted, as to the essence and nature of the proceeding 
in the mode of trial, | apprehend it can make no difference 
whether the defendant is called to answer by motion, 
summons, writ of attachment, or otherwise. On motion 
or attachment, perhaps but few would have thought of a 
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szpt. term, jury. The summons suggested it, although at the time it 
1837. struck me as anovelty; [ thought then and still believe 
wv that the court alone was competent to determine the 
Hert v. Robinett, goodness or insufficiency of an excuse by an officer for 
a failure todo his duty. Now in this case, it appeared 
that the supposed execution, if any, was issued on the 
17th of November, 1835, by justice Wright; he went out 
of office on the 21st or 22d of the same ‘month, and not 
until the 8th day of January following did he deliver over 
the books and papers to another magistrate, of which it 
does not appear that Hart ever had notice. The return 
day of the execution was on the 17th of December in the 
interim. ‘To whom and when then was he to return it? 
Not to Peter Wright, he was out of office; not to any 
other justice in the township, unless the docket and pa- 
persof Wright had been handed over to them, as might 
have been done; nor to any one else, until the 8th of 
January; and on that very memorable day in the annals 
of Augustus Hart and Genl. Jackson, the law made no 
provision for informing Augustus Hart of what became 
of justice Wright’s papers, or what he was to do with the 
execution. ‘Then clearly it was not competent for the 
jury to adjudge and determine the sufficiency of the 
above facts, as an excuse for the alleged failure, or of any 
other excuse. It is not very clear, however, what they 
did try; they were sworn to try the matters in contro- 
versy, and returned for their verdict that they found for 
the plaintiff, Pleasant Robinett, the sum of seventy-six do- 
lars and twenty-five cents, the amount of the execution 
in favor of Robinett against Wm. 8. Burch and Benjamin 
Pendleton; also, the sum of two dollars eighty-one and a 
fourth cents, damages, forsooth, for the detention of the 
same, and no doubt thought they were trying a petition 
and summons. And on this verdict of the jury, so sworn 
and so returned, judgment was entered, not fora penalty, 
but for the debt and damages so assessed. 


4 3} 


Adams for appellee: 

1. The court did not err in admitting the testimony 
objected to by the plaintiff in error. ‘The contents of 
the execution, without notice to produce the same, were 
properly received in evidence—see 17 Johnson’s Reports, 
293. 

2. The motion in arrest of judgment was properly 
overruled, for the proceedings against Hart were in accor 
dance with the statute—see Kevised Code, title justices’ 
courts, article mi. sections 20, 21 and 22, page 368— 


on ale Bo ne ne <~e e-  eee ee o | 
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Revised Code, title constables, 117. Hart was liable as sgpr. rzrm, 

eonstable for the acts of his deputy, James Titus—see 1837. 

Revised Code, title constables, section 5, page 116. a 
The judgment of the circuit court ought not to be re- Hart v. Robines. 

versed, because the case was submitted to a jury; nor 

ought the judgment below to be reversed because of any 

insufficiency in the original summons, or for awarding the 

same to a wrong officer—see Revised Code, page 468. 


Opinion of the court delivered by Epwarps, Judge. 


This was a proceeding by Robinett against Hart, a 
eonstable, for not returning an execution as commanded. 
Robinett obtained judgment before a justice of the peace 
against Burch and Pendleton, and upon that judgment 
execution was issued, returnable within thirty days, and 

laced in the hands of Titus, deputy constable under 

art. The execution was not returned within thirty 
days, according to the command thereof; and upon the 
demand of Robinett, the justice issued a summons, direc- 
ted to John Martin, requiring Hart to show cause whyan 
execution should not issue against him for the amount of 
the execution in favor of Robinett against Burch and Pen- 
dleton. On the return day of the summons, the parties 
appeared, and the justice rendered judgment against 
Hart, from which Hart appealed to the c'rcuit court. On 
the trial in the circuit court, both parties appeared, and 
the cause was submitted to a jury, verdict and judgment 
for Robinett. ‘The defendant moved for a new trial and 
in arrest of judgment. On the trial the plaintiff gave 
oral testimony that Hart was constable of the township, 
and that Titus was deputy under him. He also gave oral 
testimony to prove the contents of the execution, with- 
out showing that he had given the defendant notice to 
produce it, and without accounting for its non-production. 

There are three statutes, the constable law, the exe- In2 proceeding 
eution law, and the law regulating justices’ courts, pro- i ed ne 
viding different remedies, and imposing different penal- ble for failing to 
ties on officers delinquent in returning executions. The return an execu- 
appellant insists, that the summons in this case is insuffi- seein deh ae 
cient, because it does notshow under which of the stat- show cause why 
utes the plaintiff proceeds, nor for what penalty, nor an execution ~ 
whether for any penalty at all. Either of these statutes — a 
may be put in force without bringing its provisions in js sufficient, with- 
conflict with the other. Thev are not then repugnant. out specifying un- 
As they provide different remedies, and impose diflerent ¢¢° Wht particu- 


f sae : . lar statute the 
penalties, the party injured has the liberty of choosing sist. pootuadle 
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sert. TERM, the nature of his remedy; and the nature of the remedy 
1837. adopted, will show the penalty sought. 

ow It is further insisted by the appellant, that the sum- 
Hart y. Robinett, Mons was not directed to, or executed by, any officer or 
person authorized to execute the same. ‘The summons 
This summons was directed toJohn Martin; the appellant insists that it 
i lr should have been directed to the constable. This could 
person, in pursu- not have been the intention of the law-making power. 
ance of the pro-'The statute requires the summons to be issued against the 
> eae Kev: constable; and if issued against him, of course it ought 
ho te be en-not to bedirected to him. It would be as unwise to en- 
doreed according- trust a delinquent officer with process against himself, as 
/ nencti we en it would be to make aman judge of his own cause. In 
wanting, but the regard to the execution of the writ, the language of the 
dei. appears and statute is explicit enough. It provides that “every jus- 
eda tice issuing any process authorized by this act, upon be- 
the defect is eur-ing satisfied that such process will not be executed for 
ed,and cannot be want of an officer to be had in time to execute the same, 
— gH may empower any suitable person, not a party to the 
nce. suit, to execute the same, by an endorsement on such 
process to the followiag effect: ‘At the request and risk 
of the plaintiff, I authorize ———— to execute and return 
this writ "—R. C. 352, s. 20. If the justice be satisfied 
that no officer can be had an time to execute the writ, he 
shall empower some suitable person to do it. The case 
before us is a still stronger one. Here no officer could 
be had aé all, and of course, none in time. But the jus- 
tice cannot empower a person to serve process without 
the endorsement required. In this case the endorsement 
was wanting, and the defendant might have taken advan- 
tage of this defect in the process, by moving to quash or 
dismiss the proceedings, had he done so in time. He 
made no objection, however, but appeared and went to 
trial, asif the person serving the process had been prop- 

erly empowered todo so. Iltis now too late to object. 
Wie vale toquie- Oral testimony was given to prove that Hart was con- 
mg the best evi- Stable, and that Titus was deputy under him. To this 
deuce which the the appellant objected. ‘The rule requiring the best evi- 
Se ee ee dence to be produced is dispensed within some particu- 
pensed with in lar cases. In case of all peace officers, justices of the 
the eae wal pny peace, constables and others, it is suflicient to prove that 
Nables, e., andit Hey acted in these characters without producing their 

is sufficient to ac- Appointments. 

prove that they The appellant further insists, that the court erred in 
n> Sara admitting oral testimony of the contents of the execu- 
produeing their tion to be given in evidence, as no notice had been given 


appointments. to produce it,and as its absence was not accounted for. 
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The rule which requires that a party shall have previ- sept. ream, 
ous notice to produce a written instrument in his posses- 1837. 
sion, before the contents can be proved in evidence in) wexmw 
the cause, will not apply in cases where, from the na- Hart v. Spence. 
ture of the proceedings, the defendant has notice that Whetesié | 
the plaintiff means to charge him with the possession of yor) ee ear 
the instrument. In such cases, it is unnecessary to give proceedings in « 
further notice than the action itself supplies. If, from — — 
the nature of the proceedings, the party must know that thar the plaintiff 
the contents of a written instrument in his possession means to charge 
will come in question, it is unnecessary to give any notice him with the pos- 
for its production—1 Phil. Kv. 391, and note. pecans Pons 

In the trial below, the court permitted the cause to go ther notice to pro- 
toajury. In this there was error. This proceeding was duce isneceseary. 
‘by summons, requiring the party to appear, and show ,, procesdines of 
cause Why an execution should not issue agaist him. this kind against 
The cause was matter to be shown to the court, and not 4¢linquent offi- 
matter tobe found bya jury. The proceeding was in\\\\ be by the 
the nature of a proceeding for a contempt, and was mat- court, and it is 
ter to be inquired into and adjudicated by the court. e1ror to submit 

The other Judges concurring herein, the judgment of ‘'¢ “**¢' * Jory 
the circuit court is reversed and the cause remanded. 


Harr v. Spence. 


APPEAL from the Boone circuit court. 


Opinion of the court delivered by Evwarps, Judge. 


There is no difference between this case and the case 
of Hart v. Robinett, decided at this term of the court, 
which it is now deemed material to notice. On the trial 
in the circuit court, this cause was permitted to go toa 
jury. Inthis there was erroi. ‘The other Judges con- 
curring, the judgment of the circuit court is, therefore, 


reversed, and this cause remanded. 
9 
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See sepr. TERM, Stevenson & Horp v. Roszins. 


1837. 
Pw 1. An affidavit, to autho.ize an attachment, under the act of 1837, 
must state that the affiant has * good reason to believe, and does be 


Stevenson & Hord lieve, that the defendant is about fraudulently to dispose of his 
ve goods,” &c. 

Robbins 2. Where an attachment has been sued out in vacation, in pursuance 
of the provisions of the act of 1937, but no bond filed, as directed by 
that act, the pla.ntiff will not be allowed, either in vacat.on, or at 
the ensuing termof the circuit court, to file his bond nune pro tune. 


ERAOR from the circuit court of Cooper county. 


Adams, for Stevenson and Hord: 

To reverse the order for dissolving the attachments 
in this cause, the plaintifls’ counsel rely upon the follow- 
ing points and authorities: 

1. That the circuit court erred in not permitting the 
plaintiffs to file their bond in favor of the defendant, con- 
ditioned as aforesaid. 

The statute requiring a bond to be filed, in the case of 
attachments, is not unlike the statute concerning costs in 
cases of non-resident plaintiils, and in suits upon ad- 
ministrators’ bonds. In those cases, this court have de- 
cided that a bond may be filed, for costs, even after mo- 
tion to dismiss—see Governor v. Rector, 1 vol. Mo. Rep. 
638; Posey v. Buckner, 3 vol. Mo. Rep. page 604. 

2. If the first writ was null and void as an attach- 
ment, it was good asa summons; and if so, the plaintiffs 
had a right to have an attachment issued in aid of their 
suit—see Lawsof Missouri of 1837, title Attachments, 
article i., section 4, page 8. 


Hayden, Todd, and Quarles, for Robbins: 

The defendant insists in this case, 1. That the deci- 
sion of the circuit court was right in refusing leave to 
file an attachment bond nunc pro lunc, as it is esteemed 
an act to be precedent to the writ. 

2. That the court decided correctly in dismissing 
and quashing the severa] writs of attachment and_ the 
proceedings under them. 

For that, the first was sued out without giving a bond. 

That the first writ was good, as against the plaintifls 
who sued it out, untilavoided. And, 

Tat pending ore writ executed in the same cause, 2 
plainti{T? cannot sue out anotier original of the same 
kind. 

3. That in actions founded upon the petition laws in 
debt, no writ of attachment wiill lie. 
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Upon these points, these several statutes are referred: sgpr. Term, 
1. Attachment, Digest, page— 1837. 
2. Practice at Law, Digest, page — Pw 


3. Ditto in Petition, Digest, page — Stevenson & Hord 


v. 
Robbins. 


Opinion of Tompkins, Judge. 


On the fourth day of April, in the year eighteen hun- 

dred and thirty-seven, Stevenson and Hord filed their 
petition in debt, under the statutory provision, against 
Robbins, with an affidavit to entitle them to sue by at- 
tachment; and, on the same day, the writ of attachment, 
with the addition of a clause of the nature and to the 
effect of an ordinary summons, was issued; no bond be- 
‘ing filed with the clerk of the circuit court, conditioned 
that the plaintiff shall prosecute his suit, &c. as is pro- 
vided in the first section of the act supplementary to the 
act entitled an “act to provide for the recovery of debts 
by attachment,” passed 6th February, 1837. Afterward 
on the 19th day of April, the plaintiffs filed their bond, 
under the statute; and on the same day sued out another 
writ of attachment, with a clause of summons, as before, 
on the same petition in debt. At the next term of the 
circuit court, the plaintiff moved for leave to file a bond 
asot the time of issuing the writ: and the defendant also 
moved to quash the writ of attachment. 1. Because 
the writ was issued before any bond was filed. 2. Be- 
cause in an action under the statute, by petition in debt, 
the writ of attachment could not issue. 3. Because the 
affidavit was insuflicient. 

The defendant also filed a plea, in the nature of a plea 
in abatement, to putin issue the truth of the plaintiffs’ 
aflidavit, under the provisions of the 5th section of the 
2d article of the act of 6th February, 1837, above allu- 
ded to. 

That part of the affidavit to which exception is taken, An affidavit. t» 
isin these words: “That it is the belief of the affiant, authorize an at- 
that the said Charles A. Robbins is about fraudulently to a 
dispose of his efiects so as to hinder or delay his credi- must state thar 
tors.’* ‘The plea in abatement of the affidavit is, that the the affiant has 
defendant was not about to dispose of his property, &c. oe ~ 
so as to hinder or delay his creditors, &c. It is provided believe that the 
by the first section of the act of the 20th March, 18365, def. isabout frau- 
that where there is good reason to believe that the debt- @¥ently te dis- 


08e of his goods, 


oris about fraudulently to remove his property out of &ec.» 


f the State, so as to hinder or delay his creditors, the writ 


of attachment may issue; and by the second section, it 
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is provided, that to obtain this writ, the plaintiff, or some 
other credible person shall file an affidavit of the belief 
of the affiant of the existence of the fact. ‘The affidavit is 


Stevenson& Hord Clearly defective in not stating that there was good reason 


. 
Robbina. 


Where an at- 
tachment has 
been sued 

out in vacation, 
1 pursuance of 


to believe, and that he did believe that the de fendant was 
about fraudulently to dispose of, &c. The good reason to 
believe, &c. might have been put in issue, and the plea filed 
by the defendant, even had it put in issue the belief of 
the plaintit], would have made but an immaterial issue. ‘The 
defendant has had all the benefit to be derived from an 
insufficient atlidavit when demurred to. ‘The attachment 
was dissolved, the plaintiffs having failed to file a good 
affidavit, as they might have done by the 37th section of 
the act of 1835. ‘The defendant then, by the dissolu- 
tion of the attachment. has obtained all he asked for, o1 
ought to have obtained, either on account of the neglect 
to file a bond in time, the alleged incompatibility of the & 
action of petition in debt With a writ of attac himent, or 
the insufficiency of the affidavit. 9 
It remains to be considered whether the complaint oi § 
the detendants in error, plaintitis below, is founded in law, 
The errors which they charge the circuit court with com 
mitting, are: 1. That the attachment was dissloved. 


the provisions of Lhat they were refused leave to file a bond after the fn 


re act ol 1837 ‘le 
but no bond nh led, 
as directed by 

hat act. the pitt. 
will not be allow- 


on which the writ was issued. If the first attachment 
>be erroueously issued, because no bond was filed, they 
certainly could pretend tono right to rectify such errors 
in vacation, and consequently without leave of court, by 


@ed. either 1m Va iscuing a second writ of attachment. Jn support of their § 


cation, or at the 
ensuing term of 


claim to file a bond atter the day of issuing the writ of 


the circuit court,attachment, they cited the case of the Governor of Mis- 


to file his bond 
rene pro tune. 


souri against Rector, in which it is decided that in an 
action on an office bond, &c., the plaintiff may file bond 
with security for costs, even after motion to dismiss, al- 
though the statute directs that such suits, commenced 
without filing bonds with security for costs, shall be dis- 
missed on motion. ‘The reason is this, that the defend- 
ant sustains no injury by the neglect. But how is the 
case here?’ The writ of attachment issues in vacation. 
and no bond being filed, the plaintifis might have done 
creat injury to the defendant by attaching his property. 
and after all have been unable to give security, or they 
might even have leftthe State. This court 1s at all times 
ready so to construe a statute, as to attain the ends 
which the legislature seems to propose to be attained. 
In the case cited above, the object of the legislature was 
to secure ultimately to the defendant, such costs as 
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non-resident plaintiff, &c. might make in case he were 
defeated in his suit. Therefore, he is allowed to give 
bond after suit brought, if he ap »ply before the defendant 
has sustained any injury. ‘To institute a suit is a com- 
non right. ‘To attach a man’s property, and to take it 
out of his possession, as by the writ of attachment it 
may be done, is aremedy given by the statute on extra- 
ordinary occasions; as when it is believed, for good rea- 
sons, the defendant is about to secrete his property, in 
order to hinder or delay his creditors. It is unreasona- 
ble to suppose the legislature ever wished that a plaintiff, 
who has taken out a writ, by which so much mischief 
might be done, should be indulged in filing a bond after 
the writ was issued. Such a construction of the act 

‘would put the defendant too much in the power of ill 
disposed persons. For these reasons, it ismy opinion 
that the circuit court committed no error in refusing to 
permit the plaintifls below to file a bond nune pro func. 
The judgment, then, of the circuit court against the de- 
fendant below, as well as that against the plaintiffs, 
ought, in my opinion, to be affirmed; and the other 
Judges concurring, they are aflirmed. 


Manan v. Berry. 


An oath administered by a justice of the peace, before arbitrators, on 
a parol submission not madea rule of court, is not a judicial oath— 
nor will its falsity constitute legal perjury. Hence to charge a per- 
son with having sworn falsely on such an occasion is not actionable. 


Hayden and Adams, for plantiff in error: 

The plaintiff, James Mahan, charges in his declaration 
that the defendant, in a conversation concerning evi- 
dence which the said Mahan had given on an arbitration, 
said of him that he had sworn a lie, had been guilty of 
perjury,had perjured himself, &c. 

The defendant pleaded not guilty. Upon the trial of 
the cause, it was admitted that there had been an arbi- 
tration, four or five years since, between James A. Ma- 
han and William Berry, about a horse called Charley, as 
set forth in the declaration. That the agreement to sub- 
mit said arbitration was by parol, and notin writing; and 
that the arbitration was not made a rule of court, nor 
agreed to be made a rule of court; and that upon that 
arbitration, the plaintiff was introduced as a witness, 
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and an oath administered to him by an acting justice of 
the peace, by the request of the arbitrators, to testify in 
relation to the matter in difference between the said 
James A. Mahan and William Berry, and did testify as a 
witness. 

The plaintiff then proved by one witness that the de- 
fendant, ina conversation concerning the testimony of 
said Mahan, upon said arbitratio’, stated of him that he 
had sworn alie. The plaintiff then, by another wiiness, 
proved that the defendant, in speaking of the tes- 
timony of the said plaintiff, upon the aforesaid arbi- 
tration, said of him that he had comnntted perjury, or 
had been guilty of perjury. The plaintitl then offered 
to prove that the defendant, before the commencement 
of this suit, and in another and diflerent conversation 
than those above stated, in speaking of the testimony 
upon said arbitration, said of him that he had been guilty 
of perjury; which proof was oflered by the plaintiff to 
prove the words laid in the declaration, and as a sub- 
stantive cause of action; but the court refused to permit 
the plaintiff to prove the same unless he would abandon 
his previous testimony in relation to the speaking of the 
words, which the plaintiff refused to do; to which opin- 
ion of the court the plaintiff objected. 

There was no evidence to prove that the witness, at 
the time the words were spoken by the defendant of 
the plaintitl, knew of the nature of the agreement te 
submit to arbitration. 

The plaintiff moved the following instructions: 

1. That if the jury believe that the defendant charged 
the plaintiff with perjury, as set forth in the declaration, 
-s they must find for the plaintiff. 

» That if they believe from the evidence of Moses 
Sine, given upon the trial of this cause, that the de- 
fendant intended to charge the plaintiff with perjury, 
then they must find for the. plaintill. 

3. That if they believe from the evidence of Nether- 
ton, in this cause, that the defendant intended to charge 
the plaintiff with swearing alie before the arbitrators, in 
the declaration mentioned, after having been sworn by a 
justice of the peace to tell the truth touching the matters 
in difference submitted to said arbitrators, that such evi- 
dence may be taken into consideration by the jury, to 
show the malice of the defendant in speaking the words 
stated by Peter B. Cockrell. 

4. That to recover in this case, it was not necessary 
for the plaintiff to prove that the submission to arbitra- 
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tion was made upon a bond entered ito by the parties, 
and made a rule of court; all of which instructions were 
refused. 

The defendant then moved the following instruction: 
That ad:nitting the evidence given by the plaintiff to be 
true, that he cannot recover in this action; to the giving 
of which the plaintiff objected, but the court gave it. 
A verdict and judgment were given for the defendant be- 
low. ‘To reverse the judgmentot the court below, the 
counsel for the plaintit suomitted the following points: 

‘That the court erred in refusing the evidence ofter- 
ed by the plaintiif to prove the speaking of the words. 

Although a plaintiff, in his declaration, may lay the 
speaking of slanderous words tu have been in the pres- 

~ence of a particular individual, still he need not prove 
them to have been spoken in his presence—2Starkie’s 
Ev. 452, B.N. P. 5. 

The gravamen of the action consists in the malicious 
publication of the words, and to confine the plaintiff to 
one uttering, would be to take from the jury the right to 
determine upon the sufliciency of the proof to establish 
the speaking of the slanderous words; it would be keep- 
ing from the jury evidence pertinent to the issue, and 
tending to ascertain whether the defendant was guilty or 
not guilty of charging the plaintiff with perjury. 

2. ‘The court erred in giving the instruction prayed 
for by the defendant, and in relusing to give those asked 
for by the plaintiff. ‘The evidence shows that the oath 
was taken in the presence of the arbitrators, and at their 
request, and that it was administered by a justice of the 
peace; so the sole question on this point is, whether the 
justice of the peace had, on that occasion, power to ad- 
minister an oath. ‘hat he had such power, see Laws 
of Missouri, Digest 1825, title Oaths and Affirmations, s. 
3, page 604, State v. Stevenson; 4 McCord, 165, cited 
in Russell on Crimes, 2 vol. page 520. 


Wilson, for defendant in error: 

The words are proved as alleged, but it appears this 
trial was on a voluntary and verbul submission by the 
plaintiff and defe:.dant of some matters of dispute be- 
tween them, but this submission was never made, either 
before or after an order of court, nor had any suit been 
pending about [the same.] ‘Il'hat in that investigation, 
the plaintiff had been sworn by a justice of the peace, 
who happened to be present, to testify before the arbitra- 
tors, and the words were spoken, charging, as !aid, the 
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plaintiff with swearing to a lie, and also of perjuring 
himself. ‘The plaintiff offered to prove other words of 
the same import, spoken about another matter, but as 
there was but the one count, and that referred to the 
words spoken about the oath before the arbitrators, the 
court rejected that proof. The court then instructed 
the jury that these words did not support the action, 
and the jury found accordingly, from which the plaintiff 
below appealed; and I suppose they insist that this de- 
cision of the court was wrong, and we insist it was 
properly decided. 


McGirk, Judge, delivered the opinion of the court. 


Mahan brought an action of slander against Berry, for 
charging him with swearing, falsely before certain arbitra- 
tors in a matter submitted to them, wherein Mahan and 
Berry were parties. It appeared by the evidence that 
Mahan and Berry had some matter of difference, which 
they submitted to certain arbitrators verbally, without 
the same being made arule of court, or in any other 
manner being a judicial proceeding, but that the same 
was voluntary and extra judicial. ‘The plaintil proved 
the speaking of the words. It appeared, also, that on 
this arbitrauon, Mahan was sworn by a justice of the 
peace to give evidence, and that he did give evidence, 
and the evidence so given, Berry charged was false, and 
in that behalf the plaintiff! committed perjury. 

On the trial of the cause in the Cooper circuit court, 
the plaintiff asked the court for several instructions, 
which were refused; the defendant then asked the court to 
instruct the jury that if they believed all the evidence of 
the plaintiff to be true, that, by law, they must find for 
the defendant, which instructiun the court gave, where- 
on the jury found for the defendant. 

The instruction refused for the plaintiff and that 
given for the defendant are complained of as error. 
Some of the plaintiff’s testimony was rejected. But as 
I consider the plaintiff could not recover if his rejected 
testimony had been received, I deem the discussion of 
that matter of no value. 

The question made by the record is, 1. Whether per- 
jury can be charged so as to make the charge actionable 


An oath admmis-1N a Case like the present? The defendant’s counsel in- 
tered by a justice sist that the arbitration was extra judicial, and of course 


of the peace, be- 


fore arbitrators, 


the oath administered by the justice was what the law 


on @ parol submis- Calls a voluntary oath, for the falsity of which an indict- 
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ment for perjury will not lie. I understand the oath ad- sepr. reru, 
ministered in the case to have been precisely of that de- 1837. 
scription. i \ ee 

The proceeding was extra judicial, and the oath vol- Mahan v. Berry. 
untary. To prove the justice had power to administer . 

; . sion not made a 
this oath, Mr. Hayden has referred the court to the stat- rule of eourt, is 
ute on the subject of oaths—Digest, 1825, page 603. _ not a judicial oath 

In section 3d of the act, it is enacted, among other 2 Will its fal- 

: pt eh tts - : sity constitute loe- 
things, “That all justices of the peace, respectively, shall jai perjury. 
have power to administer oaths and affirmations to wit- Hence, to charge 
nesses and others, concerning any thing depending, or } Pcrson with 

; > laving sworn 
proceeding commenced, or to be commenced, before faisely on such an 
them.” And then again the act says: “The justices occasior is not 
shall repectively have power to administer oaths of of- #ctionable. 
fice, and other oaths required to be taken before entering 
upon the discharge of the duties of any office, appoint- 
ment, place, or business, or any other lawful occasion, 
and to take affidavits concerning any matter or thing, 
process or proceedings, depending or to be commenced 
in any court, or before any justice of the peace, or on 
any occasion where such affidavits or depositions are 
authorized by law to be taken,” &c. 

There is nothing in the section which authorizes the 

justice to administer any oath unless in cases where the 
law requires such oath to be taken, The act respecting 
arbitrators has also been relied on, to show the authority 
to administer the oath in this case—Revised Code, 1825, 
1837. The first section of that only recognizes two 
cases in which arbitrations can be made a judicial pro- 
ceeding, the first is where the parties have a matter in 
dispute for which there is no remedy but by action at 
law; in such case they may make their submission before 
suit brought, by a rule of court, and then the matter be- 
comes judicial, and where a suit is brought the parties 
may submit to arbitration. The case at bar is neither 
of those cases, consequently it is extra judicial, and the 
oath unauthorized; consequently the instruction of the 
court was right. The judgment of the circuit court 
ought to be affirmed. 
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Jennincs v. Kavanaucn. 


The 35th s. of 9th art. cf the act concerning crimes and punishments, 
which authorizes an action for damages uguinst the owners of slaves 
for certain offences committed by their slaves, does not extend toa 
case where the slave of plaintiff has been killed by the slave of 
detendant—it being an injury to Lis property not specificd in the 3d 
article of the same act. 


Todd, for plaintiff in error. 


McCulloch and Adams, for defendant in error: 

The only point in this case is, whether the court be- 
low ought to have given the instruction asked by the de- 
fendant, to wit: * The defendant moves the court here 
to instruct the jury that upon the evidence given they 
cannot find a verdict for the plaintifh ” 

The defendant is not lrable at common law as mas- 
teror owner—see 2 Kent’s Com. 259, 260; Foster and 
others v. The Issex Bank, 17 Mass. Rep. 508, 510;Snie 
ve Trice, 2 Bay's R. 345; Wingisv. Smith, 3 3 McCord’s 
R. 400. 

He is not liable by the statute upon which this ae- 
tion seems to have been brought—see Laws of Missourt, 
Digest, 1635, title Crimes and Punishments, article cx. 
section 35, article 1m. and article mm. 


Tompkins, Judge, delivered the opinion of the court. 


Jennings brought his action of trespass in the eircuit 
court, against Kavanaugh. Kavanaugh pleaded not 
guilty, and issue was joined on we pleas ‘The evidence 
ip the case was, that anegro man be longing to Jennings, 
the plaintiff, was killed by author negro man velonging 
to Kavanaugh. It wasalso im evidence, that they had 
been more than once fighting on the same day, within a 
short space of time; and that Navaraugh’s negro came 
up behind that of Jennings, and gave the mortal blow, 
a short time after the last encounter: that in afew days 
thereafter Jennings’ negro died of the wound inflicted by 
that blow. ‘This was all the evidence given in the cause. 

The plaintiil then moved the court to instruct the 
jury, that if they believed from the evidence in the cause, 
that the negro man, sieve of the defendant, assaulted 
and killed with adeadiv weapon the negro man, slave of 
the plaintiff, he, the said defendant’s slave, not doing the 
same in the necessary detence of his own person, ‘they 
will find for the plaintiff the value of the defendant's 
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negro at the time the act was done. This instruction spr, ren, 
was refused, and on motion of the defendant, the court 1837. 
instructed the jury, that they could not,on the evidence were 
given, find a verdict for the plaintiff, Kxceptions were Jennings 


duly taken to the opinion of the court in refusing thein- | ¥: 
Kavanaugh 


structions asked by the plaintiffjand in giving that asked 
by the de‘endant. ‘The plaintiil then took a nonsuit, 
and afterwards moved the court to set aside the judg- 
ment of nonsuit and allow him a new trial, which motion 
the court overruled; and the question here to be decided 
is, whether the court committed error in giving the in- 
struction asked by the defendant? 

The plaintiff rests his right of recovery on the 35th The 35th see. of 
section of the 9th article of the act concerning crimes 9h art. of the 
7s - , a eee — ae oe = act concerning 
and punishments, which reads thus: “Every person who crimes and pun- 
shall be injured by the commission of any offence against ishments, which 
his person, as specified in the secord article, or against @uthorizes an ac- 
ee i a aE : be il Ang ies ~ jo tion for damages 
his property,as specified in the third article of this act, joaingt the own. 
committed by a slave. shall have an action against the ers of slaves for 
master or owner of such slave {cr the time, to recov- certain offences 
erany damages by him sustained by the commission = Carag a, 
such offence, not exceeding in amount the value of the not extend toa 
slave.” Itis not pretended that this offence, for which ¢ase, where the 
damages are demanded in this action, is specified in the si tended 
third article of the act: but it is contended that because by the slave of 
the act has allowed the injured person to recover for the cefendant—it be- 
loss of his property, wheiea slave caused the loss by his nie ei on 
misconduct in the cases specified in the third article, specified in the 
therefore this court should decide that the p'aintiff here 4 art. of the 
should recover foran injury not specified in the third ar- “77° °° 
ticle, because it would be as great a hardship fer him to 
lose his property in the one case as in the other; anda 
number of authorities is cited to prove that where the 
meaning of an act is obscurely expressed, a court ought 
so to construe it as to promote the object which the leg- 
islature had in view in making the act. But here is no 
obscurity in the act; we are expressly limited to the of- 
fences against property specified in the third article. A 
slave is property,and if we decide that for the loss of his 
slave by the act of another slave, the owner of the 
deceased slave may recover damages of the owner of 
the offending slave, we do not decide under and by au- 
thority of the act of the legislature, but we do it because 
we see no reason, or rather because the plaintiff's coun- 
sel see no reason why the legislature did not so direct. 
It was also contended that the issue being joined and the 
evidence given, the defendant ought not to have, on mo- 
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tion, all the benefit he could have derived from a demur- 
rer to the declaratior., but he ought to have had judgment 
given against him, although the issue was immaterial. 
Jlere there is No cause of action, and itis immaterial 
what the verdict of the jury might have been, the judg- 
ment of the court ought to have > been for the defendant, 
non obstante verdicto, if verdict had been for the plaintiff. 
Had the cause of action been good, but defectively stated, 
then the defendant ought to have been left to his motion 
in arrest of judgment. In this case he has nothing, his 
declaration being incap: ible of amendment. ‘The circuit 
court then, in my opinion, having committed no error, 
either in refusing or giving the instructions asked, or m 
refusing to set aside the judgment of nonsuit, its judg- 
ment ought to be atlirmed, and the other Judges concur- 
ring in this opinion, it is aflirmed. 


Irvine's Apmr. v. Invinc’s Apr. 


A son who wasadministrator of his father’s estate, and in that capaei- 
ty hired out a negro girl, named Hannah, as the property of such es- 
tate, also claimed another girl “* Nancy,” by purchase from his fae 
therin hislitetime. In an action instituted against the son’s admr. 
after his decease, for the recovery of * Nancy” and her descendants, 

founded on the alleged fraud or mistake of the son in claiming 

Nancy, when Hannah was the slave actually sold to him by his fa- 

ther, the acts of the son as odmr, of his father, in hiring out Han. 

nah under the direction and supervision of the county court, and re- 
taining possession of the slave “ Nancy,” will be admitted to go in 
evidence to the jury—it being proved that Hannah, at the time of 
his father’s decease, was the more valuable negro of the two. 

Such acts being similar to declarations made by him against his 
interest, are admissible evidence, and if corroborated by other testi- 
mony, may be sufficient to justify the verdict in his favor. 


ERROR to the circuit court of Lafayette county. 


Wilson, for plaintiff in error: 

The questions raised on the record, and which will be 
insistedon by the plaintiff in error, are as follows: 

1. That the court erred in permitting the defendants 
to prove the acts of Joseph Irving, as administrator of 
his father, to show the property in the negroes in dispute 
were his property; this embraces the objection to the 
defendant’s 2d, 3dand 4th instructions, and the 11th of 
the plaintiff. 

2. That the weight of testimony was in favor of the 
plaintiff, and the court ought to have given a new trial— 





na et Sg 











x 
3 


a 
F | 
x 


FIRST JUDICIAL DISTRICT. 


see Clemens v. Laveille and Morton, 1 Sem. an. part De. 
S. C. anda case decided at the last term of this court. 
The first point, as to the improper evidence which the 
court permitted the defendant to give. If this is law, 
then all that an administrator has to do to get a right to 
property upon which he administers, is to use it ashis 
own, refuse to acknowledge that it belongs to the estate, 
and then when the proper person comes to claim it, this 
is to be shown to prove the right to be in him; at least it 
is to be some evidence,if not enough to set up title upon. 

As to the weight of evidence, | think that is clealy 
with the plaintifl; all the witnesses but one, speak of Han- 
uah as being given to young Irving, and not Nancy. 


“Todd and Hayden, for defendants in error: 


The defendants contend that the court below decided 
correctly, in permitting them to prove, 

1. That Joseph Irving, as administrator of his father. 
took Hannah in possession as the property of the estate, 
and hired her out. 

2. That she died, and he, as administrator, paid and 
was allowed her expenses of sickness. 

3. That he exercised a personal ownership in his own 
right to Nancy until his death. 

The sale of one of the girls to Joseph Irving, jr. is a 
matter proven by plaintiff; and his contest in proof, Is to 
establish Hannah, who died, to be the one sold. ‘The de- 
fendants equally prove the purchase, and contend in 
preof that Nancy was the slave purchased; and both 
parties introduced all their positive proof to that point. 
The defendants insist these facts offered by him to be 
proven, are facts presumptively proving their position of 
identity to Nancy, and cite, to prove declarations accom- 
panying possession are res jesta, and may be given com- 
bined with acts, Wallace v. Foster, 2 Mo. Rep., Now- 
jin v. Foster, 1 part, 22; 4 Pickering, 378; Starkie, 46, 
and Seg. 306-7; 1 Esp. Rep. 329; 1 Salk. 285; 6 East, 
193. 

These declarations and acts done are contended, on 
rebutting evidence to show that the fact of admission by 
Joseph Irving, jr. to a witness disclaiming ownership to 
Nancy, was not true, and disproving that testimony—sce 
Mo. Dec. 1st ‘Term, 22, Nowlin v. Fosters. 

These declarations are admissible, and could not be 
objected to; because the plaintiff had introduced the 
same declaration by Jos. Irving, jr., of property in 
Nancy. 
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The acts of hiring and presumptively accounting for 
Hannah’s hire, and paying her expenses, are public acts 
of record; notice to heirs and representatives, and the 
time of sohiring Hannah, are presumptions of acquies- 
cence in all the heirs and representatives in this claim of 
administrator to Llannah, and of his own personal claim 
to Nancy. 

The act of personal possession of Nancy in his own 
right, for eight or ten years, his decl: arations of owner- 
ship, show a quiet possesston against the distributees of 
the estate beyond the statute of limitations, and are evi- 
dence of acquiescence in those interested in his personal 
claim to Nancy. 

The defendants insist that the court correctly rejected 

the plaintilis’ three instructions; the firstand last upon 
the same grounds above stated, as they caliup the same 
points involved in the admission of evidence offered by 
defendants and admitted. ‘The second instruction, was 
to reject the evidence of Jack, one of the administrators 
defendant. ‘This it is insisted ts correct, because it was an 
objection to competency, on the score of interest, which 
the plaintiff must make when the witness 1s offered. No 
objection being then made and th» evidence given, the 
assent of plantifl is presumed; and evidence once given, 
without objection, ought not to be withdrawn—see Mo. 
Rep. 

‘The evidence is competent, being of facts prior to his 
administration—see Digest, Mo., page —. 

As to the third es it is clearly competent for 
an administrator, by acts, to prove separate right of pro- 
perty in possession, and ‘to show ‘cts to prove his fidu- 
clary possession. ‘The defendants insist the three instruc- 
tions given at the defendants’ request were correct. 1. 
The proot of both admits a good purchase, and for value, 
between fatherand son, for a negro girl, either one or 
the other, 213, upon the sune reasons heretofore ad- 
duced to prove the declarations and acts of defendants 
intestate, to show presuinpilvely a might to Nancy and 
her children. 

If the positions above ossumed by the counsel for the 
appellees be correct, it foilows irresistibly, that the mo- 
tion for a new trial, nude by the appellants, was proper- 
ly overruled; and it is contended that the evidence given 
upon the trial of the cause, greatly prey onderated in 


favor of the app incswel well a I: the finding of 
the jury. 
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Statement of the case made and opinion of the court 
delivered by Tompxins, Judge. 


This was an action commenced in the circuit court by 
the plaintifls in error against the defendants in error, for 
certain slaves. In that court the defendants had judg- 
ment, and to reverse it this writ of error was sued out. 
On the part of the plaintiffs, one witness testified that 
about filteen or sixteen years ago, (meaning before he 
yave in his evidence.) he resided in the Petit Osage (Little 
Osage) bottom, in Saline county, in this State, and that 
Joseph Irving, junior, the delendants’ intestate, came 
into that bottom to improve a place for his father, Joseph 
Irving, senior, the plaintiffs’ intestate. That in the 
spring of tue vear, Joseph Irving, senior, sent up a negro 
irl to cook and keep house for the laborers employed in 
making the improvement; that the girl so sent was of 
adark color, supposed to be about fifteen or sixteen 
years old, her name not remembered; perhaps in the 
same year, Joseph Irving, senior, moved up and settled 
on the said place improved by his son; that he and his 
son, Joseph Irving, junior, continued to reside on the 
same place together, until sometime in the year 1819, 
when Joseph Irving, senior, became sick, and was, as he 
supposed, about to die, and proposed to the witness to 
write his will; that Joseph Irving, junior, was present, 
and the old man said he had sold some land in ‘Tennes- 
see for about seven or eight hundred dollars, belonging 
to the said Joseph, junior; that he had given him two 
horses, a wagon, and some money, and a negro girl, for 
the consideratien of the land sold in Tennessee. The 
witness said he understood that it was the negro girl 
which had been first sent up to cook, &c., for Joseph 
junior, when he came up to improve the place; that 
the said Joseph, junior, and Joseph, senior, talked the 
matter over about selling the land in Tennessee, and 
about the horses, wagon, money, and negro, given him by 
the old man for the money received for the land. That 
the witness then went for Mr. Howard Everett, a neigh- 
bor of said Irving,to get him to write the will, but that 
on his return with Mr. Everett, the old man was better, 
and nothing further was said, as far as he knew, about the 
will, or negro, money, wagon and horses, or land sold in 
Tennessee. Abouta month alter, the old man died. 
The witness said that although at one time he had thought 
the name of the negro which the old man said, in the 
presence of Joseph, junior, he had given to him was Nan- 


3f 


SEPT. TERM, 


1837; 
SS Gn A 


Irving’s Admr 


Ve 
Irving’® Adm; 





32 


SEPT. TERM, 
1837. 
BP 
Irving’s Admr. 


ve 
Irving’s Admr. 


SUPREME COURT OF MISSOURI. 


cy; yet from what he had heard since, he thought it was 
Hannah; it was the girl he had first sent to the place te 
cook, &c., (as he hi id before stated;) was the one that the 
old man said he had given to Joseph, junior, and that he 
remembered she was of a dark color. The witness fur- 
ther stated that allhe remembered about the matter was 
but his impressions, and that they were not very strong. 
Another witness; introduced by the plaintiff, stated that 
he knew the negroes of the elder Irving at the time spo- 
ken of by the first witness; that Irving, senior, had two 
girls, one named Hannah, of a dark color, the same sent 
up to cook, &c., as before stated, then aged fifteen or six- 
teen years; and another yellow girl, named Nance y, then 
aged nine or ten years; that Joseph, | junior, lived with 
his father till the time of his death; and that both the girls 
were also in the family of the father. 

It was further proved that Joseph, junior, kept said 
girl, Nancy, in his possession during his lifetime, and that 
she had several children; that she and her children had 
been hired out by the defendants in this action, since the 
death of said Joseph Irving, junior. The ‘og then 
examined, by consent of the defendants, one Isham Ar- 
thur, who had married a daughter of Irvi ing, the father, 
who hada child by her, but whose wife was dead. This 
witness testified that he knew the two girls, Hannah and 
Nancy; that Hannah was dark colored, and that Nancy 
was yellow; ; that he had seen Nancy im possession of Jo- 
seph Irving, junior, the defendants’ intestate, since the 
father’s death; and that several years after the death of 
Joseph Irving, senior, he had heard the son say he had no 
claim to Nancy, and did not own her; tlfat he intended 
to sell her as the property of the estate of his father, 
and that he intended to buy her. 

The defendants then mtroduced William Jack, one of 
the defendants, asa witness. He stated that a few days 
before the death of Joseph Irving, senior, he called to see 
him; that the old man told him he expected to die soon, 
and wished him to write his will. ‘The witness declined 
complying with this wish, suggesting to the old man that 
he was probably in no danger of dying till he could pro- 
cure some more capable person to do the business. ‘The 
old man then said he had left some children in ‘Tennesse 
for whom he had done asmuch ashe thought he ought; 
that he had sold some land in Tennessee belonging to Jo- 
seph Irving, junior, his son, for about seven or eight hun- 
dred dollars, and that he had given to him, in lieu of the 
purchase money, two horses,a wagon, some money, and 
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anegro girl called Nancy. The possession of the woman gppr, TERM, 
Nancy and her children sued for was admitted by the de- 1837. 
fendants and their intestate. The defendants then prov- Wee 
ed that Joseph Irving, junior, as administrator of his Irving’s Admr. 
father, Joseph Irving, senior, for several years hired out, 
as the property of the estate, the negro girl Hannah, and 
did not hire out the negro girl Nancy; that Hannah be- 
came sick and died, and that the expenses of her sick- 
ness had been defrayed out of the estate of Joseph Ir- 
ving, senior. ‘lo the admission of this testimony the 
plaintiff objected, and the court overruling his objection, 
he excepted toits opinion. The testimony being closed, 
the plaintiff prayed the court to instruct the jury: 

1. To disregard all the evidence about the hiring out of 
‘the negro girl Hannah by Joseph Irving, junior. 

2. ‘lo disregard the evidence of William Jack, one of 
the defendants in this cause. 

3. That any acts of ownership over the girl Nancy by 
Joseph Irving, junior, while he was administrator of his 
father, isno evidence to prove she was his property. 

These instructions were refused, and the plaintiff ex- 
cepted. ‘The court then, on the prayer of the defendant, 
instructed the jury: 

i. That if a consideration in money had passed from 
the younger to the elder Irving for the negro girl, the sale 
was good, whether it were by deed or by parol. 

2. That although the hirmg out of Hannah did not 
show a title to Nancy, yet it is a circumstance from 
which they may infer that Nancy was intended to be 
given in the place of Hannah. 

3. That although the acts of ownership exercised by 
Joseph Irving while he was administrator are not sufh- 
cient evidence of title, yet connected with other testimo- 
ny, they are evidence for as much as they are worth. 
To the giving of these instructions the plaintiff also ex- 
cepted. The verdict of the jury being for the defend- 
ants, the plaintiff moved for a new trial: 

1. Because the verdict was contrary to the evidence. 

2. Because the verdict was contrary to the weight of 
evidence. 

3. Because the court misinstructed the jury. 

4. Because the court refused to instruct the jury as 
prayed by the plaintiff. 

The several matters excepted to are assigned for error. 

The points made by the plaintiff in error are, 1. 
That the court erred in permitting the defendants to 
prove the acts of Joseph Irving, junior, as administrator 
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sept. Tenn, Of his father, to show that the negroes in dispute were 
1837. his property. 2 That the weight of testimony was in 
wre favor of the plaintiff in error. 
Irving’s Admr. 
os Tompxins, Judge.—The act concerning executors and 
Irving’s Admr. dusteierentints i h fil . f all 
Asonwhowas ®@4ministrators, requires them to file an inventory of a 
administrator of the property of the deceased under oath, and gives to 
wei a estatesany person interested in the estate of the deceased the 
city hired outa Tight to file an affidavit, stating that such person has good 
negro girl, named Cause to believe that any person has concealed or em- 
Hannah,asthe  bezzled any goods, &c., and the court is directed to in- 


0 iy Manse vestigate the matter—see last Revised Code, pages 46 and! 
ed another girl 47. Under the direction too of the county court, execu- 
“Nancy,” by tors and administrators are required to hire out the 
gurchase from his slaves of the deceased. It was in evidence that the in- 
time. Inanac. testate of the defendants in error did, for several years, 
tion instituted hire out this negro, Hannah, as the property of the estate 


inst tl Me Sa . 
we nr after hia” Of his intestate, at a time too, when from her age, (she 
decease, forthe being about fifteen or sixteen, while the other was only 


SS eight or ten years old,) it is fairly to be presumed 
sininann, tonne: was more valuable than the other, Nancy, which he 
ed on the alleged retained in his own possession, and that in so doing he 
fraud or mistake acted against his own interest. It was also in evidence 
= te that she was the more valuable of the two. It is not 
whenHannah _—spretended that the negro, Hannah, was not returned on 
was the slave ac- the inventory directed to be filed with the clerk of the 
et sold to bi county court, as the property of the intestate. We are 
y his father, the ee: aah bie 
acts of the sonas then left to presume that the administrator did his. duty, 
edmr, of his fa- and that ashe hired her out as the property of the estate, 
a t,.80 he returned her on the inventory as the property of 
directionand su- Such intestate. These acts done by the administrator, un- 
pervision of the der oath, under the inspection of a court appointed by law 
ss Sr ng to control him in his settlement of the estate, in open 
sicnof the slave Court, in the constructive and provably in the actual 
“Nancy,” will be presence of creditors and distributees, and contrary to 
oy meg al his own interest at the time, the correctness of none of 
jury—it being Which were called m question by any one interested, 
proved that Han- appear to this court to be admissible as evidence to prove 
= mr acetone which of the two slaves the father intended to sell to the 
cease, wasthe Son. Had Joseph Irving, junior,in the presence of the 
wore valuable ne- other representatives of the intestate asserted in con- 
ote or versation his right to this slave, by purchase from his 
similar to decla- father, and that the other (Hannah) was not the slave 
rations made by sold him by the father, nobody would deny that this con- 
ew “nf versation, if uncontradicted or uncisputed by them, 
missible evi- might be given in evidence of their admission of his right; 
dence, and if cor- weak it might be, but it would be admissible. For much 





FIRST JUDICIAL DISTRICT. 


better reason, we think his public acts in hiring out Han- 
nah, and his exercise of the right of property for so long 
a time undisputed, and contrary to his own interest, 
ought to be permitted to go to the jury for as much as 
itis worth. The circuit court then, it appears to us, com- 
mitted no error in this. 
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But secondly, we are told that the evidence prepon- roborated by other 
derated greatly in favor of the plaintiff. Gilliam, the testimony, may 


first witness examined by the plaintiff, to identify the; 


be sufficient to 


ustify a verdict 


negro sold by the elder Irving to his son, the intestate of in his favor. 


the defendants, after stating that he heard the conversa- 
tion between the father and the son about the sale of 
the land ly.ng in Tennessee, and the property, money, 
~.&c., given by the father to the son, closed by saying that 
all he remembered about the matter was but his impres- 
sions, and that they were not very strong. Arthur, the 
brother-in-law of the the defendants’ intestate, speaks 
only of declarations made by the intestate that Nancy 
belonged to the estate of his father and not to him, that 
he intended to buy her, &c. ‘To this testimony of Gil- 
liam and Arthur is opposed the positive testimony of 
William Jack, one of the defendants. The statute makes 
Jack a competent witness, and he is certainly no more 
interested in the estate of his mtestate than Arthur is in 
that of the plaintiffs’ intestate, of which his son is a dis- 
tributee. When we add to the weight of Jack’s testi- 
mony that of the acts of Joseph Irving, junior, in his 
character of administrator of his father’s estate, acts 
done under the inspection of the county court, and in 
the constructive, if not actual presence of many persons 
interested in the event, and for so long a time passing un- 
der review without censure, and above all, evidently 
contrary to his own interest, we are inclined to think 
that the jury did not find their verdict contrary to the 
weight of evidence, and that the circuit court committed 
no error in refusing to grant a new trial. Its judgment 
is therefore affirmed. 


Epwarps, Judge.—Having heard the re-argument on 
the first point in the above cause, that 1s, whether “the 
court erred in permitting the defendants to prove the 
acts of Joseph Irving, junior, as administrator of his 
father, to show that the negroes in dispute were his prop- 
erty,” J concur in the opinion delivered. 
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Pomeroy v. Donapson. 


1. Inan action against a ferryman, for damages, &c., defendant 
pleaded, that his fees were not tendered, and that plaintiff entered 
his boat without his assent. Held, to be double, and amounting to 
the general issue—and therefore bad. 

A ferryman is a common carrier, and liable not only for gross neg- 
ligence, but forall losses, except ‘cack as are occasioned by the act 
of the person employing him, the act of God, or the enemies of the 
country. 


APPEAL from the circuit court of Ray county. 


Wilson, for appellant. 
Burden and Burch, for appellee. 
Tompxins, Judge, delivered the opinion of the court. 


Donaldson brought his action against Pomeroy in the 
circut court, where he had judgment; to reverse that 


judgment this appeal is presented. 


lt appeared in evidence that Pomeroy, the defendant 
below, appellant here, kept a ferry across the Missouri 
river; that the appellee, plaintifl’ below, applied to cross 
the river; the boat was brought up to the bank, and 
fastened by a chain toa stake driven into the bank, 
and the driver of the wagon was directed to drive 
into the boat. ‘The horses entered and drew in the fore 
wheels of the wagon; but that when the hind wheels 
struck the boat the stake was broken, and the boat rece- 
ded from the shore, the hind wheels of the wagon being 
out over the end of the boat. ‘The driver beimg urged 
thereto, by several persons on the shore, dismounted, 
and cut his fore horses loose from the wagon, and backed 
the wagon ont of the boat into the river. One of the 
hind horses was drowned, and the other escaped. The 
steersman of the boat, examined as a witness, testified 
that the same stake had been used for that purpose for 
several weeks, and that other wagons as heavy as that 
of the plaintiff had been taken si ely into the boat, and 
believes that by skilful driving the wagon might have 
been taken safely into the boat. He charged the negli- 
gence to be in driving too fast. It was in evidence that 
the wagoner stopped just before entering the boat for the 
wagon wheel to be unlocked, and that the horses then 
entered the boat in abrisk walk. The defendant pleaded 
two pleas: 1. Not guilty. 2. He kept a ferry for hire, 
&c., and that the plaintiff entered his beat without leave, 
and before paying fees, and that he did not assent to his 
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entering. To this last plea a special demurrer was filed, 
assigning for cause that it was double, in stating that the 
plaintiff did not tender the ferriage money, and that the 
plaintiff attempted to drive into the boat without his 
consent; and thirdly, that this plea amounted to the gen- 
eral issue, and was therefore bad. The plea clearly 
amounts to the general issue. For if the plaintiff at- 
tempted to drive into the boat against the will of the 
ferryman, there could be no contract implied on his part 
to carry the plaintiff across; and consequently he might 
have introduced the same evidence under the plea of 
not guilty. Several very long instructions were given 
to the jury at the instance of the plaintiff; all of which 
-amounted to this, that if the defendant directed the 
plaintiff to drive into the boat, and he did so, the defen- 
dant not demanding his fees, that this amounted to a con- 
tract to carry him across the river. 2. That the defen 
dant was answerable for the acts and negligence of his 
agents employed at the ferry in taking passengers across. 
3. That a ferryman was bound to use the strictest dili- 
vence, and like a common carrier, was liable for all acci- 
dents, except such as were the act of God, or the ene- 
mies of the State. 4. Ifthe jury believed that the deten- 
dant landed the boat at the usual place for the entrance of 
wagons and teams into the ferry-boat, and then directed 
the wagoner to drive in; and if they believed that in dri- 
ving into the boat in the way usual on such occasions 
the damage happened to tke plaintiff by the breaking of 
the boat loose from the bank, then the defendant is lia- 
ble therefor. ‘Io all these instructions the defendant 
excepted. The court, on motion of the defendant, in- 
structed the jury, that if they found that plaintiffs pro- 
perty was put in danger by the negligence or unskilful- 
ness of himself or agent in driving the wagon into the 
boat, then they must find for the defendant. 2. The 
court instructed the jury also, on motion of the defend- 
ant, that the plaintiff was bound to pay his fees, if de- 
manded, before the defendant was bound to cross him. 
As no evidence of a demand was offered, it is rather 
strange that such a question should be asked. The court 
refused to mstruct the jury that the ferryman, defendant 
here, was only liable for gross negligence, and also to 
give several instructions growing out of that principle, 
and in place of such instructions, gave this: Thatif the 
ferryman directed the plaintiff to drive his wagon into 
the boat, that before doing so it was his duty to have 
secured the boat to the bank, and if from driving the 
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In an action 
agains. a ferry- 
man, for dam- 
ages, &c. def. 
leaded, that his 
ees were not 
tendered, and 
that plaintiff en- 
tered his boat 
without his as- 
sent. Held, to be 
double, and 
amounting to the 
general issue— 
and therefore bad. 


A ferryman isa 
common carrier, 
and liable, not 
only for gross 
negligence, but 
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wagon and team into the boat in the usual manner, the 
boat broke loose for want of sufficient fastening to the 
bank, and ‘occasioned the darnage coinplained of, it is 
negligence in the ferryman and if through such negligence 
the plaintiff's property was placed in a perilous situation, 
and that it was therefore prudent for the plaintiff to 
make use of exertions to extricate his property, and that 
a loss or damage was the ultimate result, that the defen- 
dant isliable therefor. It is assigned for error, 1. That 
the demurrer to the second plea was overruled. 2 ‘That 
the court erred in giving the instructions asked for by 
the plaintiff, 3. ‘he court erred in refusing to tell the 
jury thatif the loss was occesioned by the negligence of 
the plaintiff, the plaintiff in such case could not re- 
cover. 4. The court ought to have told the jury the 
defendant was liable only for gross negligence. 5. The 
court committed error in refusing a new trial. 

1. The demurrer to the second plea appears to have 
been very well sustained; to say the least, every thing 
there pleaded might have been given in evidence under 
the general issue; but it was double in making two de- 
fences, viz: th... his fees were not tendered, and that he 
did not assent to receive the wagon. 

2. The result of all the instructions asked by the 
plaintiff, and given by the court is this, that the defend- 
ant was bound to use the strictest diligence, and was lia- 
ble for all the damages sustained by the plaintiff in con- 
sequence of the defendant's negligence; which appears 
to me to be very correct instruction. 

3. The court instructed the jury, that if they found 
that the property of the plaintiff was brought into dan- 
ger by the negligence or unskilfulness of the driver of 
the wagon in entering the boat, they must find for the 
defendant. No evidence was given, on which such in‘ 
struction as is complained of in this third assignment of 
errors, after the wagon and team entered, the boat and 
the instruction, as it appears to me, could not properly 
have been given in the broad manner here stated. But 
the defendant asked so many instructions, most of which 
amounted to nearly the same thing, and varied more in 
words than in substance, that it is not strange he should 
commitanerror in attempting to reduce them to a few 
points. 

4. The circuit court clearly did not commit any error 
in refusing to tell the jury that the defendant was liable 
only for gross negligence. The giving of such an in- 
struction as is here asked for would be very extraordina- 
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ry. Aman who hires his neighbor's horse, to be used gsxpr, TERM, 
for a day, or longer time, although he pays his money for 1837. 
such use, is bound to use strict diligence that the horse Wen-w 
may receive no injury: while it iscontended that aferry- Pomeroy 
man who is permitted by the law of the land to have the enehiahe 
profits of transporting persons and property across a ee 
large navigable river, with the implied agreement that no gor al! josses, 
competition suall divide the business with him, until his except sucn as 
custom increases so much that he can no longer trans }'° occastened 
A Spal y the act of the 
port them without detaining them too long on the bank, person employing 
it is contended should be liable only for gross negligen¢e. tim, the act of 
A government that would permit such A, oe to remain in see ger — 
force, would be very careless of the lives and property; 
-of its citizens. , 
5. The court erred in refusing anew trial. All the 
instructions given by the court seem io have been very 
properly given. The liability of ferrymen was well de- 
fined; and the jury were carefully instructed that, not- 
withstanding this liability of the ferryman, if the plain- 
uff, by the negligence or unskilfulness of his driver, oc- 
casioned the accident to happen to the boat, they must 
still find for the defendant. ‘The weight of evidence too, 
it appears to me, strongly inclined in favor of the plain- 
uff, ‘The strongest circumstance in the defendant’s 
favor is, that it appears from the testimony of witnesses 
that he might still have taken the wagon over safely with 
the two hind wheels over the end of the boat and in the 
water. But the jury found that by his own negligence, 
he had caused this accident to happen, and thereby pro- 
duced the state of alarm in which the plaintiff, impru- 
dently perhaps, backed his wagon into the river. Neither 
the plaintiff, nor hisagent, the driver of his wagon, could 
be supposed to have the same presence of mindonsuch an 
occasion as the ferryman; the act done by him was what 
would most probably be done by every common man on 
such an occasion; and that act being the consequence, as 
thejury found, of the defendant's own negligence in not 
securing his boat tothe bank, all the loss that ensued 
from it ought to be visited on the defendant. The court 
then, in my opinion, committed no error in refusing a 
new trial. Being then of opinion that none of the in- 
structions refused ought to have been given, and that 
none given ought to have been refused, the judgment of 
the circuit court ought, in my opinion, to be affirmed; 
and the rest of the Judges coucuriing in this opinion, it is 
affirmed. 
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Woodruff. 


A. brought deti- 
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Witson, apr. oF Owen, v. Wooprurr. 


t. A. brought detinue against B. fora slave, claimed by B. undere § 
bill of sale from A.’s intestate. In answer toa bill of discovery, § 
filed by A., alleging ihat B, had notpaid any consideration for said § 
slave, B. stated that the consideration money was paid, without spe- & 
cifying by whom, or for whom, or whose money it was. Held, to be & 
insufficient and evasive, and that the court erred in overruling the § 
exceptions to said answer. 4 

Where a vendor’s declarations, after a sale, that he had sold, &c. | 
have been given in evidence by the party wishing to establish title 
in vendee—the opposite party will not be allowed to give in evi- 
dence declarations of vendor contradictory to the first, made at an- 
other time, and inthe absence of the vendee. 

This principle declared by the court not to be inconsistent with the 
opinion in Foster v. Nowlin, 


Wilson, for appellant. 


Clark, for appellee: 

The appellee makes the following points, and relies 
upon the following authorities to sustain and affirm the 
judgment of the circuit court in this case: 

1. The answer of the defendant to the bill of discove- 
ry was full and sufficient, and the plaintis exceptions 
were therefore rightly overruled—see Digest of Mo., 
Practice in Chancery, 509. 

2. The circuit court was right in refusing leave to file 
an amended bill at the time and manner the same was 
presented in this case, it being entirely within the dis- 
cretion of the court either to allow or reject such ap- 
plications according to circumstances; and this applica- 
tion was made too late,and if allowed would work sur- 
prise to the other party. The case of Cannon v. Price, 
decided by this court, and reported in the third vol. Mo. 
Rep. 453, is expressly in point—see also Mo. Digest, 
462-3. 

3. The instructions were rightly given. This sale 
from Owen to Woodruff was sought to be set aside, on 
the ground that it was a fraudulent one. Whether it 
was fraudulent or not,can make no difference as between 
the parties and their representatives—see 7 John. Rep. 
161, and the cases there cited; 4 Bibb, 65, Title Ca. 212, 


Opinion of McGirx, Judge. 


Wilson brought an action of detinue against Woodruff, 
for anegro woman. The defendant appeared and pleaded 
non detinel, property in himself, &c. ‘Whereon the cause 
was continued to the next term of the court. At the 





es 
he 
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ext term of the court, and before the trialcame on, the  sgpr. term, 
laintiff, in pursuance of the statute, filed a bill of dis- 1837. 
overy, by which he alleged that the defendant hadm ree weome 
ity no title to the slave, but pretended to have a bill of Wilson, admr. of 
le, and to have paid $200 for the slave. The bill also owen, 
° ‘d Vv. 
Heges that it was well understood and agreed between — woodruft. 
he intestate and the defendant that the title should not . 
ass, but that the title should still remain in Owen, and ve against B. for 
a . ’ . a slave, claimed 
Voodruff should have the possession, and should seem to py B. under a bill 
he public to have the title. The bill alleges that not one of sale from A.’s 
ent of money was ever paid by Woodruff to Owen for intestate. In an- 
‘ nd aw . swer toa bill of 
he slave; prays a discovery, &c. The defendant filed gi.covery, filed 
is answer, and to this answer the plaintiff excepted, by A., alleging 
nd the court overruled the same. mes! B. ~— oa 
. . . aia any consid- 
I cannot discover that the defendant failed to answer Prion for said 
ny thing as he should have done, except one thing, slave, B. stated 
hich is this: the plaintiff alleges the defendant never that the consider- 
bs | f on 7 ‘ |: : T! lefe \; Wb 3 ation money was 
wid one cent forthe slave. “Phe defendant's answer to 54:4, without spe- 
his is, not that he paid the price of the negro to Owen, citying by whom. 
ith his money, which was the thing soucht after, but ot for whom, or 
at tf sas Chak ss Be . witl t wa of » whon r whose money it 
lat the money was paid, without saying for whom, or yas Held, to be 
y whom, or whose money the same was. In this par- insufficient and 
icular, | deem the answer evasive, and I am of opinion evasive, and that 
; ¢ ‘. . the court erred in 
Ne court erred in overruling the exceptions. oxearelina tis 
The plaintil? then filed an amended bill of discovery, exceptions to said 
thich the court refused to receive. ‘This is also com- answer. 
plained of aserror. Itis argued by Mr. Clark, for the de- 
‘ndant, that this bill came too late. Whether the court 
rred in refusing this bill lam not satisfied; enough does 
hot appear on the record to stisfy me the court erred. 
The plaintiff! went to trial. A verdict and judgment Where a vendor's 
rere rendered against hi On the trial, it was proved 2¢clarations, af- 
dagainsthim. On the trial, it was proved jor a sale, that he 
hat the slave formerly belonged to Woodruff; that he had sold, &c., 
old her to one Isaacs, and that Isaacs sold her to Owen. have oe —* 
. . In evidence Dy 
he defendant gave in evidence that after the slave went 11, party wishing 
nto possession of Woodruff, and before the death of to establish title 
Jwen, Owen declared and said he had sold the slave to the in por grt 
: im he te sec opposite party 
befendant. The plaintiff then offered to prove that, at will not be ailow- 
nother time, when Woodruff was not present, Owen ed to give in evi- 
said he had not sold the slave to the defendant. ‘This ev- dence nine 
, a ah boas a at iy, tions of vendor 
dence was rejected. ‘The plaintuff complains that in contradictory to 
ejecting this evidence the court erred. ‘To prove the the first, made at 
ircuit court erred, Mr. Wilson cites and relies on the See geo - 
° ° t 
ase of Nowlin v. Foster, 1st Semi-annual part Mo. De-th. vendes 
sisions, 18. As this case has been relied on, and has 
een cited at bar several times in other cases, I will give 


some attention to thecase. The case has been relied on 
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sept. rexu, inthe argument now before the court, and in several 

1837. other cases, to prove that when evidence is given that 

w= =the vendor after a sale says ke has sold the property, 

Wilson, admr. of that if at another time out of the presence of the ven- 

Owen, dee he declares that he has not sold the same, the lat- 

Woodrug, ter declaration may be given in evidence to contradict 

the former. Lapprehend the case«f Foster v. Nowlin 

This principle de- does not settle the law to be so. I take the rule to be 

clared by the that what aman says against his interest is good evi- 
court not to be in- . . z ° 

consistent with @ence against him, and that all he says at the time, by 

the opinion in way of explanation, or even denial, 8 to be taken with 

Foster v. Nowlin. his admissions together. But that what he says at ano 

ther time, (unless the adversary be present,) affirming his 

interest, is no evidence for him. 1 will examine the case 

above cited, and will show thatim that case the court did 

not contradict this rule. Jn that case the question was 

whether certain property belonged to one Simmons, 

against whom judgment had been obcained, or to Foster, 

who claimed the same, notwithstanding the possession 

had always remained with Simmons. ‘The Fosters, who 

claimed the property as theirs, notwithstanding the pos- 

session never had been in them, but lad always been in 

Simmons, proved that Simmons said, while he had the 

possession and use of the property, it was not his. The 

plaintiff, Newlin, who asserted that the property was 

Simmons’, and who was seeking to make it pay Simmons’ 

debt to him, objected to this evidence, but the court let 

the evidence go. If this decision were erroneous, Now- 

lin could not then reverse it, nor was it safe for him to 

let it pass without rebutting it; and for this purpose he 

proved that while Simmons was yet in possession, he de- 

clared the property was his. On this point the court said 

the alter declaration of Simmons, made by him while he 

was in possession of the preperty, was evidence to show 

how he viewed the title, or rether to show the natureof the 

possession. Now in that case, both parties claimed under 

Simmons, and as Foster had given evidence te show how 

Simmons esteemed his possession at one time, it was but 

right that the other party should show that at another 

time he viewed it diflerently;and this was fair rebutting 

evidence in that case. The mistake of counsel, as I ap- 

prehend, exists in supposing this court approve of the 

admission of Simmons’ first declarations. I think it is 

not certain but that the court did err, but the evidence 

having been let in, it was right to rebut it by after decla 

rations of Simmons. The case of Nowlin v. Foster 

was a case where a person, claiming to be vendee, gave, 
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in evidence the declarations of his supposed vendor, af- ggpr. Term, 
ter the sale, in affirmance of the vendee’s title. Now 1837. 
this could not be lawfully done, unless indeed, the fact weve 
of the vendee’s remaining and being in possession when Laughlin v.Stone. 
the declarations are made forms a just reason why it 
should be so. 

The question in the case at bar is not like the case of 
Nowlin v. Foster. I am clearly of opinion there 
was no error on this point, but for the first error above 
stated, the judgment is reversed and remanded. 


LauGuun v. STONE. 


1. The mode of acknowledging sheriff's deeds is regulated by Rev. 
Code, page 370, sec. 21—the clerk's certificate need not state. a8 in 
ordinary conveyances, that the grantor was personally known tobim, 
&c. 

2. In ejectment, where plaintiff claims under a sherifi’s deed, defen- 
dant inejectment, who was also detendant in execution, will not be 
permitted to set up an outstanding title in a third person. 

3. Nor can such outstanding title be given in evidence in mitigation 
of damages—the measure of damages being expressly fixed by stat- 
utory provision. (Rev.Code, page 235, sec. 11.) 


APPEAL in ejectment from Boone cricuit court. 


Wilson, for appellant, insisted on the following points 
to reverse the judgment—motion for a new tial over: 
ruled: 

1. That the court erred in permitting the judgment of 
Hart v. Laughlin without the declaration and other parts 
of the record. 

2. That the court erred in permitting the deed from 
the sheriff to be read without further proof. 

3. That the court ought to have rejected the certificate 
of the clerk. 

4. That the court ought to have permitted the defen- 
dant to have given in the evidence offered. 

_5. The court erred in allowing full rents, &c. to be 
given. 

6. That anew trial ought to have been granted. 


Kirtly, for appellee: 

_T rely that Stone being the purchaser under an execu- 
tion against Laughlin, regularly issued upon a valid judg- 
ment, is entitled to recover without going behind the 
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judgment; and that Laughlin, being in possession at the 


rendition of judgment, and up to the time of trial, can. § 
not set up an outstanding title in bar of the action, 
This position is well sustained by the following author 
ties:—Mastin v. Bush, 10 J. R. 223; Klein v. Graham, 
3 Cain’s Rep. 188; Stone v. Scott, 18 J. R. 96; Scouber 
v. Jackson, 4 W. hh. 62; Smith v. Pearce. 2 J. R. 221, 
Nor is the objection to the sheriffs return valid, (see 3 
Star. FE. 1357; R. v. Elkin. 4 Burns’ R. 2129; 11 East, 
297.) or to the sheriil’s deed, (see 1 vol. L. M. page 369,) 
or to the amount of recovery. (See Stat. Mo. page 235.) § 


Lnwarps, Judge, delivered the opinion of the court. 


This was an action of ejectment brought by Stone 
against Laughlin, to recover one hundred and sixty acres 
ot land which Stone had purchased ata sherifl’s sale, 
made under an execution issued on a judgment against § 
said Laughlin in favor of one Hart. : 

On the tria!, the plaintill offered in evidence the sher- 
ifs deed to himself for the land in question, conveying 
all the right, title, claim and interest of said Laughlin to 
said land, with acertificate of acknowledgment in these 
words: “State of Missouri, county of Boone, sct. Be 
it remembered, that on this fourth day of November, 
1834, personally came into the Boone circuit court, 
whilst the same was in session, ‘Thomas C, Maupin, late § 
or ex-sheriff of Boone county, and acknowledged the § 
within and foregoing deed, us late sheriff of said county, 
to be his act and deed, hand and seal, for the purposes 
therein mentioned, to the said Caleb Stone.” ‘The deed 
was recorded as required. The defendant objected to 
the reading of the deed as evidence, because the clerk’s 
certificate of the acknowledgment was insufficient. 
The court overruled the objection, and the deed was 
read. The plaintiff then gave evidence to the jury that 
the defendant was in possession of the land in question 
for eight or ten years prior to the judgment aforesaid, and 
ever since had been and still was in possession. ‘That 
about thirty acres of saidland was in cultivation; and 
that the land in cultivation was worth about one dollar 
and a half per acre a year. 

The defendant then offered to prove that the land in 
question was purchased from the United States by Wil 
liam Smith, and patented to him in fee simple by the Unr 
ted States, on the tenth day of January, 1828; that the 
legal title to said land had ever since been, and still was, 
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in said Smith, and thar the defendant never had any title srpr. ream, 
to the land. This evidence was objected to by the 1837. 
laintiff and rejected by the court. ~~ 

The defendant then offered to read to the jury,in miti- Laughlin v. Stone 

gation of damages, the patent to Smith for said land. 
This was objected to, and rejected by the court. ‘The 
defendant then moved the court to instruct the jury, that 
the plaintiff could only recover nominal damages. This 
instruction the court refused, and directed the jury “that 
if they found for the plaintifl, and that the defendant had 
iotice of plaintill’s title, the plaintiff was entitled to re- 
over the rents and profits of the land from the time the 
lefendant was shown to have had notice of the plaintiff's 
title.’ ‘To these opinions the defendant excepted. The 
juestions arising upon this state of facts, are, 1. Was 
he certificate of the acknowledgment of the sherifl’s 
leed sufficient? 2. Should the defendant have been 
yermitted to set up an outstanding title in Smith? 3. 
should the court have permitted the defendant to read 
smith’s patent in evidence in mitigation of damages? 

The act regulating conveyances generally, provides The mode ot ae- 
‘that the court or oflicer taking acknowledgment, shall in oe: ‘. 
is or their certificate thereof, state that such person was regulated by Rev. 

personally known to him, or them, to be the person Code, page 370, 

vhose name is subscribed to such deed, or writing, as Sea cae 
aving executed the same, or that he was proved to be not state, as inor- 

uch by two credible witnesses.’”’—S. M. 218,s.10. It dinary conveyan- 

S otherwise with the act to regulate executions, under Seige 
hich the sheriff conveys. The latter act provides “that known to him. — 

pvery sheriff, or other officer, executing any. deed for &c. 

ands, tenements, or hereditaments, sold by virtue of any 

Pxecution, shall acknowledge the execution thereof be- 

ore the circuit court of the county in which the estate 

herein conveyed is situate.”—S. M. 370,s. 21. The 

ame section provides that every deed so acknowledged 

nd recorded “shall be received in evidence, in any 

ourt in this State, without further proof of the execu- 

ion thereof.’ The certificate stated all that the statute 

equired, and was therefore good. 

The testimony offered by the de‘endant to show an ce es 
butstanding title in Smith was properly rejected. It under a sherif 
fas in proof that the defendant had been eight or ten deed, deft. in 
years, and still was, in possession of the land. He had eangerceng Seige A 
vidently some right to the premises; if nothing morey execution, will 
e had the right of possession—a right subject to sale not be permitted 
uder execution—and to that right, under the purchase °° “°). UP an out 


; . eee : standing title in 
ht the sheriil’s sale, the plaintiff became entitled. Hea third sent 
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sepr. Tenn, *cquired, under the sale, exactly such estate 2s the de- 
1837. fendant had in the premises; if that estate was a tenancy 
waa )=—oat will, the plaintiff by the purchase became tenant 
Pitchery. Wilson.at will; and the defendant quasi tenant at will to 
the purchaser. The defendant cannot set up an out 
standing title to defeat a recovery by the plaintiff; nor 
can he make the objection that he has no title himself, 
This would not prejudice the landlord’s right. The pur 
chaser, in a suit by the landlord, would be estopped from 
disputing the landlord's title just as the original tenam 
would have been.—Jackson v. Bush, 10J. R. 223; Klein 
v. Graham, 3 Cain’s R. 188; Jackson v. Scott, 18 J. R. 
94. 
Noreansuchout- The evidence offered in mitigation of damages was 
standing title be nronerly rejected. It could have been of no avail. The 
given in evidence . ‘ : ’ 
in mitigationot statute regulating the action of ejectment fixes the meas 
damages—the ure of damages. ‘This provides that “when it shall not 
ec be shown on the trial that the defendant had knowle 
pres-ly fixed by Of the plaintiff's claim prior to the commencement of the 
statutory provis- action,” the plaintill,if he prevail in the action, shall re- 
ion, (Kev. Code. cover, by way of damages, the rents and profits from 
page 235, s. 11.) 2 - c= ‘ . 
the commencement of the action down to the timeo! 
assessing the same.—R. C. 235, sec. 11. The damages 
assessed do notexceed the measure allowed by the stat- 
ute. The instruction asked by the defendant was right. 
ly refused, and the instruction given was rightly given. 
The judgment of the circuit court is affirmed. 


Prircuer v. Witson. 


An agreement between A. and B. that A. shall serve B. five years, is 
consideration of certain things to be done by B, is within the star 
ute of Frauds, and must be in writing in order to support an action 


APPEAL from Jackson circuit court. 


T. C. Burch, for plaintiff in error: 

The court below erred in permitting the verbal‘con- 
tract to be given in evidence, and in refusing to grant 4 
new trial, for the reason that said contract was not to be 


performed within a year from the making of the same; it 
was in the statute of frauds and void—See Blanton: 
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Knox, 3 Mo. Rep. 342; Chitty on Contracts, 208-9; 1 sxpr. rerm, 
Barnwell and Alderson’s Reports, 723. 1837. 

The court erred in refusing to arrest the judgment, wew™m 
because the jury in their verdict assessed the damages Pitcher v. Wilson. 
without finding the issue joined between the parties. 


Wilson, for defendant in error: 

We insist the court decided correctly in all its decis- 
ions. 

The declaration has at least some good counts in it, 
and therefore the motion in arrest for the badness of the 
declaration must fall, and this 1s too plain to require proof. 

That whether the next friend was duly appointed can- 
not be taken advantage of in arrest, because it does not 
affect the judgment, and does not form a part of the dec- 
Jaration, and therefore is not reached by a motion to ar- 
rest. A judgment on an attachment may be had with- 
out an affidavit, and vet the judgment is good till you 

each the affidavit and set it aside on motion—see the 
ase of Hayden v. Alexander, 2vol. Mo.Rep. So would 
judgment be good after a defective affidavit, to hold to 
pail for the same reasons. The verdict is perhaps not 
ery formal, but it is substantial; it 1s a finding for the 
laintiff $372 in damages—see the statute on these sub- 
cts, Digest, 468,&c. The court did right in permitting 
e evidence, because it exactly supported the 4th count 
a terms, and the 3d and 5th counts substantially; it be- 

g admissible as to the 4th count, because it was in the 

ryterms of that count, it cannot be objected as to the 

hers. The defendant should have demurred to the 4th 


punt if not good, and not do as he did, go to trial on the 
neral issue; and so, fur the same reason, the motion to 
kclude was wrong. 

The first instruction asked, and refused, asserts that 
Sang of the 4th count in terms does not bind the de- 


ndant, because the plaintiff, being an infant, could not 
ake an agent. This is the first time that lever heard 
a defendant pleading the infancy of the plaintiff toan 
ecuted contract; even supposing this to have been a 
ea relying upon that defence, it would certainly meet 
ith but little favor on account of justice, nor do I be- 
vesuch a plea has ever been pleaded; especially where 

contract has been fulfilled by the infant. There 
ght be such a defence as this perhaps, where the in- 
ht agreed to perform a certain act and had failed, and 
lused to perform his part, and protected himself 
der his plea of infancy. ‘Then if the defendant’s con- 
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sePr. TERM, tract was expressly limited, on the performance of the 
1837. infant,in that case the adult might show a refusal, &c. 
am =e to show the contract void; but if the adult’s perform. 
Pitcher v. Wilson. ance of his part of the contract did not depend in terms 
for its performance on the previous performance of the 
infant, even then, | apprehend, he would have to go into 
equity for relief. But here there is no pretence for 
showing this, when the adult has received his (whole 
stipulated benefit of the contract; then to say, in excuse 
for his failure to perform his part of the agreement, tha 
the plaintiff! was too young, is a doctrine which is mor & 
monstrous than any | have been called to answer. kf 
strikes at the very root of the support of those infants; 
young men o! twenty years of age, who are so unfor. 
tunate asto have no father or mother, or guardian, to make 
a contract for them—a doctrine which,tt adopted in any 
civil code, would at once give the strongest evidence oi 
the knavery ot the law-making power. 
The other instructions asked are in the same spin 
and were properly overruled. 


Tompxins, Judge, delivered the opinion of the court. 


Lewis Wilson brought an action ef assumpsit agains 
Thomas Pitcher, in the circuit court. Plea, non-assump 
sit, and issue joined; verdict for the plaintil, and judgmeni 
accordingly. To reverse the judgment of the circui 
court this appeal is prosecuted. ‘The evidence saved x 
the bill of exceptions shows that some years since, th 
plaintiff agreed to serve the defendant five vears, in cor 
sideration of certain things to be done by the defendaui 
for the plaintitl, Tie plamtil proved that he had serve 
the defendant the time agreed on. The defendant mor 
ed the court toinstruct the jury that there was no leg 

evidence before them. 
Anepreementbee Lhe defendant relies on the statute of frauds; by th 
tween A. and B. first section of which, it is provided that no action sha 
that 4, sun! be brought upon any agreement that is not to be pe: 
vears, in consid- formed within one year trom the making thereof, unles 
eration ——— the agreement upon which the action shall be brought, 
ee some memorandum or note thereof, shall be in writily 
statute of Frauds, and signed by the party to be charged therewith, or sont 
and must bein other person, by him thereto lawfully authorized. Tie 
writing in order case of Blanton v. Knox, decided by this court, see X 
a “vol. Mo. Decisions, was not like this; there Blantou 
hired the negro to Knox for a year, and it was th 
opinion of the court that Blanton could recover, he har 








FIRST JUDICIAL DISTRICT. 


ng performed his part of the contract by delivering the 
negro into the possession of Knox, and it being the part 
of Knox tosee that the negro performed his duty. 


In 
the present case itis 2 free person who contracts to per- 
form services for the term of five years, and before the 
expiration of that time he cennot claim his pay. The 
evidence was admissil le under the general jssue—ser 
Chitty s Pleadings, vol. 1, 474: where it is said it may 
either be pleaded or given inevidence that. the contract 
was ogamst the statute of frauds. The instructions 
prayed for ought to have been given, and the judgment of 
the cire nt court, jor reiusing to give such instructions, 
ought, mmy opinion, to be reversed; and the other two 
Judges concurring in this opinion, it is reversed and the 
‘ause remanded. 
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DECISIONS 


OF THE 


SUPREME COURT OF MISSOUR}], 
SECOND JUDICIAL DISTRICT. 


AUGUST TERM, 1837. 


Pratt vy. Rooers. 


Where a motion is made to set aside the judgment of the court, 
and grant a continuance, because of certain facts set forth in affi- 
davits, the affidavits must be preserved ina bill of exceptions; other- 
wise the appellate court cannot undertake to say whether the court 
below erred or not. 

If the court below fails to find a material issue, such error is net 
eured by our Statute of Jeofails. 


° 


ERROR te the circuit court of Marion county. 


Wright, for appellant: 

The puints raised here for appellant are, 1. That the 
court erred in refusing to set aside the judgment and 
oe a continuance. 

2, That the court erred in giving judgment for the 
piaintiff, without a finding upon all the issues in the cause. 

For the last pomt, see Leak v. Elliott, decided by 
this court at its last term, and the authorities relied on in 
that case; also Archbold’s Appendix, page 145; likewise, 
3 vol. Mo. Decis. p. 390, Jones and Jones v. Snider, a 

‘ase precisely in point. 


T. L. Anderson, for appellee: 

The first error assigned by the ap pellantis, that the cir- 
cult court erred in overruling the motion of said appellant 
to setaside the judgment rendered in said cause, and 
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AUG. TERM, grant a continuance thereof. The appelle ¢1n error Insists 
™e. a q 
1837. that no such motion, er evidence in support of it, legally 


Pr appea rs upon the recore d in this avuse. a oOo cn ab le this 
n given by the court below, 


Pratt v. Rogers. court to act upon the decisn 
on said motion, the whole should have been incorpora. 
ted in a bill of exception s. thas been elten decided by 
this court, that with recard to all extraneous facts, not 
presented by an issue of fae r | W, the evidence must 
be saved: bere no issues Were made: no evidence saved 
—see 1 vol. DS. C. Davis v. Mays, hie, also the case 
of Davidson v. Peck, decided by this court, August term, 
1836, 445. 

‘The second error assigned is, that the judgment was 
rendered against the said appellant, without a proper 
finding of the issues joined by the parties in the cause, 
The counsel for the appellee admits that the judgment 
is somewhat informal, but insists that the issues are sub 
stantially found, end the judgment good, (see the record;) F 
but even if it be true that the Issues are not expressly 
found, the matter is cured by the statute. ‘The statute fi 
says that no exceptions s shall be taken to anything unless fe 
expressly « decided on Ly the court below—sce Sti tutes of 
Mo. sec. 31, page 522. In this case no motion was made 
in arrest of judgment; the attention of the court was 
never called to the defect, if any there be—see the case 
of Davidson v. Peck, above referred to. 





Mnw arvs, Judge, delivered the opinion of the court.’ 


Aisle ate Segoe 


This was an action of petition in debt, brought by 
Rogers against Pratt, ona note. Pleas, non assumpst 
and set off. Verdict and judgment for plaintiff. ‘The 
defendant afterwards, and during the same term, moved 
the court to set aside the judgment and grant acontine 
anve, upon facts set out in two affidavits filed. ‘Thu 
motion was overruled. 
Whore amotion _ be first error assigned by the appellant is, “that the 
ismadetoset Circuit court erred in overruling the motion of said ap 
aside the judg- pellant, to set aside the judgment rendered in said caus, 
os «eno und grant a continuance thereof.” No evidence in sup 
tnuance, because port of this motion is legally preserved. The grount 
Oran foes. Upon which the motion is ‘based should be presented ly 
vite, the affidavits Saving the evidence in the case; by incorporating itm 
must be preserved a bill of sania and praying the court De allow ani 
ma bill of excep- - : eas 


uons; otherwise 
the appellate * Note. McGrex, Judge, did not sit during this term, in con 


eaurt cannot un- quence of indispositicn. 
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tign the same. When this is done, the bill becomes part auc. teRM, 
of the record. ‘The entry that a motion was made and 1837. 
the aililavits filed, is a proper act of the clerk; but the wenn 
afii tavits, the evidence to support the motion, is not mat- Pratt v. Rogers 
‘record, unless incorporated in a bill of exe eptions, 
isi by court, and thus made a part of dertake tu say 
whether the court 
allitavits are not made a part of below erred or 
ore cinnot be seen by the court.— aot. 
.D. 270; Davidson v. Peck, August 


ssiened is, that the court erred in If the court be- 
re ; low tails to find a 
t finding upon all the issues 1 material issue, 
MON assuaips it and sete fT, and such error is not 
intill’ the sam of thr ; huedeed cured by our stat- 
ute of Jeofails 
eventeen cents, the ping in the 
loned; andatso the sum of one hundred 
dollars and fifty ¢ cents in damages, by 
‘ntion of saiddebt.”? This is a finding 
»fon the plea of non assumpsit only; 
“Loft set-olf Isnct found. A failure to 
joineLonan nanatertal plea is not error; 
12 issue joined on the pleaof set-oF is material, 
have been found—Jones and Jones v. Snider, 
M.D. . Bat the appellee insists that the 
sured. by the statute. The statate provides, 
‘ptign shall bs taken to any thing unless ex- 
\ r the court below __Revised Code, 
oe matter was before the court for 
< ‘ision, aad it WAS not necessary to 
yresentit by a motionin arrest of jadgnent. The fail- 
sto find the issue was equivaleat to et decision that it 
s unnecessary to find it. An imperfect fin ling of the 
svart, one that may be perfestel by directing the atten- 
tion of the court to it, may ba cured by the statute; as 
case of Davidsoa vy. Peck, decided by this court at 
rust term, 1836; but the statute cannot cure the 
a finding on a material issue. 
judynent of the circuit court will be reversed and 
remanded. 





AUG. TERM, 


1837. 
Pry wy 
Jemes Ragland 


vv. 
Thos. S. Ragland. 
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James Racianp v. Tuos. S. Raciann. 


In an action of debt by an assignee, where the pleas are non est fac. 
tum, payment and ofi-set, the assignment i8 not putin lesue apd 
need not be proved. 


U. Wright for appellant: 

This was an action of debt, orought by Thomas Rag. 
land, in the Monroe circuit ¢ ourt, as assignee of Nathan- 7 
iel Ragland, against James Ragland, on a bond, executed |# 
by said James. to said Nathaniel, Pleas, non est factum, 
without affidavit, payment and off-set. Before the triaj 
of the cause, on the third day of the term, the defendant 
moved the court to suppress certain depositions taken by 
the plaintiff and filed in the cause. 

1. Because the commission for the same, having been 3 
issuedin term time, interrogatories were not prepared |] 
and annexed to the commission, nor the evidence taker 
by them pursuant to the statute regulating commissions 
m term time. ie 

2. Because the commission issued " the case of Thos. 


S. Ragland, assignee of N. Ra; sland, against defendant. @ 


and the depositions are taken inadiferent suit of Thos. i 
Ragland in his own right against defendant. : 
3. Because there was no suilicient legal notice of the & 
-_ of said depositions served upon the deiendant. & 
- Because the depositions are not in other respects F 
amine or legal, and proper! ly authenticated or certified. & 
Which motion was overruled by the court, and excey- 
tions taken by defendant. ‘The commission, notice, and 
depositions, are preserved in i bill of exceptions. The p 
first will be found on page 13 of the record. The se Fy 
cond on page 14, and the depositi ons on page 15, &c. 
The cause proceeded to trial, when the plaintiff opened 
evidence to prove the assignment of the bond to him by 
Nathaniel Ragland, and for this purpose examined wit 
nesses, and introduced the depositions of James Simpson 
and the clerk of the court; to the sufficiency of which 
evidence the defendant objected; but the court overruled 
the objection, and permitted the assignment to be read 
in evidence to the jury; to which opinion of the cour 
the defendant likewise excepted. 

After the argument of the cause, the plaintiff moved 
the court to instruct the jury, that the question of the as- 
signment was not before them; which instruction the 
court gave; to which opinion of the court the defendant 
also excepted. 
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Verdict and judgment were had by plaintiff, and the ave. tERm, 
defendant brings the cause to this court by appeal. 1837. 

The questions which arise for the determination of Wwerwre 
this court are: , James Ragland 

1. Did the court err in refusing to suppress the depo- 
sitions of plaintiff? 

2. Did it err in permitting the assignment to be read 
to the jury? 

3. Didit err in instructing the jury that the question 
of the assignment was not before them? 

Upon the first point [ insist: 

i. That mterrogatories should have been filed under 
the instruction of the court, and that evidence could only 
be taken through them. 

2. ‘That there isa variance between the cause set out 
in the commission, and that in which the depositions are 
taken. 

$. That the notice is bad, for two reasons: 1. Itis not 
a notice za the cause; and, 2. If it were, it is uncertain in 
the most'mMportant part of a notice, to wit, the éame at 
which the depositions are to be taken. It is dated “July. 
$37,” and informs the defendant that the depositions 
will be taken “on the 25th day of May next.” This 
can only be a good notice to take in May, 1838. It will 
perhaps be said that the sheriffs return.of the period 
when he delivered a copy of the notice removes the objec- 
tion. But Linsist, first, that the sheriff’s return has 
nothing to do with the question; and, second, if it has. 
st only confuses the time of taking the depositions. 

The objection to the sufficiency of proof of the as- 
signment rests upon the want of identification of the in- 
strument. A witness in Kentucky swears that there is 
a bond before him that has an assignment on the back; 
and he says that assignment is in the hancwriting of N. 
Ragland, as he believes. !f this witness had been called 
to prove the assignment in court, no difficulty could have 
arisen as to the identity of the bond. His eyes must 
have rested on the paper. If his testimony 1s taken else- 
where, the court should be satisfied beyond all possibility 
fof a doubt] that the instrument sued on is befcre the 
witness. 

The assignment is usually proved by the handwriting 
of the assignor; and that is, from the necessity of the 
case, established by testimony loose and indefinite; being 
only the belief of the witness. If, to this character of 
evidence, there be added uncertainty as to the paper or 


v. 
Thos. 8. Ragland 





AUGe TERM, 


1837. 


SS a a 
James me gland 


Phos. 


S. Ragland. 
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signature spoken of, the evidence becomes too uncertain 
and indefinite for judicial accuracy. 
This being a point of practice, | have found the books 


rather silent upon it. I know, however, that it wasa § 


standing rule in the district chancery court which satin 
Fredericksbug, Va., to reject from every deposition all 
testimony that referred to a signature or paper, unless 


the paper or signature was attached, by waters or other 9 


wise, to the deposition, and referred to, as attached, by 
the witness. 

= ; me 1] 
Hear, {or appellee: 

{ will notice these objections in their order, and first, 
that no interrogatories were fied. by reference to the 
bigest, page 220, it will be seen that two modes of 
taking depos sILIONS are al ith orise Gs 
mode, by suing out of the court, in term time, or from 


F 
the offic [Ce ol 


a. slerk in vi ication, 2 dedi nus, ant d giviug 
ie adverse party notice of “8 » time and place of taking 


i 
he ree ai andin this case the commission is d- 


t 
a 
+ 
L 


rected to some officer autho) a to take the depositions. 


r 


Under this portion of the statute the depositions were 


taken. But depositions may, i some cases, be taken in pat 
a diflerent manner, and to this portion of the statute @ 
my friend ts indebted for his notions about interrogato- & 


> 


The first is the usual 


ries. By the 9th section of the act concerning deposi- § 
tions, Itis provided, “if any party toa sult in this State # 


shall make application to the ¢ urt, In term time, for 1@ 


commission to take the depositions of witnesses, and 
shall support such application by alliiavit, and shall have 
SV en to the adverse party 
plication, the court shall, 


under this section to take the examination of witnesses, 


the law makes it necessary to file interrogatories, but in J 


no other case. 

The second objection is, that the commission is sent 
out in the name of plaintill, assignee, and the depos 
tions are taken in the name of the plaintiff in his indzwid- 
wal capacity. Lapprehend that the record shows a suit 


of the plaintiff in his individual capacity, although heis | 


the assignee of the bond suedon. The assignment is au 
immaterial description of the p'aintifl, given by the clerk, 
and might have been omitted. 

Again; admit that the depositions were taken in a dif. 
ferent suit, it has been decided that depositions in a dif- 


reasonable notice of such ap: 4 
upon such terms as at shall q 
think proper,award such commission.” In proceeding | 


Sc 





aan ee ae 


SS 


{erent suit between the same parties can be read. But! | 





ae ta, 
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will pass to the third objection, and that is, that there is ayo. TERM, 
no notice of the time and place of taking the depositions. 1837. 
The notice returned isin the usual form, but bears no wen 
date on its face. It states the plaintiff wall, on the 25th James Ragland 
day of May next, take depositions; the sheriff, on the 
back of the notice,states in his return that he delivered 
a copy, dc, on the | lth day of Apral, 1837. 

It is clearly a matter about which the defendant has no 
‘concern at what tine the notice was written; it can only 
take effect from the time he is served with a copy; and 
that time appears by the return of the sheriff, the only 
pace it could appear. 
~ At the trial of the cause, the plaintiff read the assign- 
ment of the bond sued on to the jury, without proving it; 
and the court instructed the jury that the assignment of 
the bond was not before them. 

‘The assignment of the bond was not put in issue by 
the defendant, and it becomes unnecessary to introduce 
any testimony about it—see Starkie on Evi. part 4, 74. 
These are, | believe, the only points raised by the oppo 
site parly 


v. 
Thos. 8. Ragland 


Mywanns, Judge, delivered the opinion of the court. 

This was an action of debt, brought by Thomas S. 
Ragland, as 
Ragland. Pleas, zou est fuctum, payment and offset. 
Verdict and judzment for plamnti!l—appellee here. 

7 } 

On the trial of this cause, the defendant moved the 
court to suppress certain depositions taken by the plain- 
tiffand filed inthe eause. ‘Ihe court overruled the mo- 
tion, and this is assigned for error. 

The only effect ot the depositions was to prove the pia ongaey of 
assjon vant tr yr? Nath: 10 eal ‘ Thomas S Parc. CE t Dy an as- 
assignincnt from Nathaniel Ragiand to Thomas 5. Rag seaek, wlemeanie 
land. ‘The assignment was amatter not put in issue by pleas are non est 
the pieadinys, and therelore unnecessary to be proved. — pages 
7 (ee eee mnaas Rerme Saae : ee , and o “sel, (be as 
he instruction given by the court to the jury, that the iaenun lone 
question of assignment was not before them, was cor- put in issue and 


rectly given; this judgment is therefore aflirmed. — not be prov. 
ed, 
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AUG. TERM, Hirt v. Groom. 
1837. 


ae ~=—Ss~P*iiasintiff'in ejectment offered no evidence to eustain his title, but sough: 
to reverse the judgment (which was for defendant) becausé improp. 
tall y. Groom. . ae dstendent i ; 
erevidence was given by defendant. eld, that the judgment ¢ 
the circuit court was right. 


ERROR to the circuit court of Montgomery county. 
C. Wells, for appellant. 
U. Wrigit, for appellee. 


Tompkins, Judge, delivered tiie Opinion of the court. 


Hill brought an action of ejectment against Groom. 


Plaintiff in eject Pleanot guilty. Verdict and judgment for the defendan:. [7 


ment offered no ‘T'o reverse the judgment Hill sues out his writ of error, 


evidence to sus- Jt does not appear that Ifll oflered any evidence in the [9 


tain his title, but 


aceke toreverse cause. Groom, the defendant, oflered some evidence, | 
4 
i 


the judgment to the admission of which Lill objecting, the court over- 


(which was tor ruled his objection; and he now claims to reverse the 


deft.) because im- - . . . : aT 
re evidence Judgment of the circuit court, because it allowed the de- 
» Je 


was given by de- fendant to read some testimony \ lich he says should no: 


fendant. Held, have been given to the jury. As Hill has not shown 


that the judgment Cy ae . 6. a i 
of the A ante any right inhimself to the possession of the premises 


was right. sued for, and moreover, as Groom had no occasion t 


offer any evidence til! Lill had proved his right of pos 7 
session, the judgment of the circuit court ought, in my 


opinion, to be atlirmed. Judge Epwarns concurring, the 
judgment of the circuit court is afiirmed., 
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Cave & Morris v. Hatt, arwr. or Sumner. 


The failure of a defendant to serve the plaintiff with a copy of 
hiv pleas (in pursuance of an agreement giving defendant further 
time to plead,) is waived by the plaintiff pleading over. 

Plaintiffs sold the defendant goods, to be paid for when he sold the 
same. Defendant took the goods to Santa fe—eold them, partly for 
cash, which he gave to plaintiffs, and partly for notes, which he also 
delivered to plaintiffs on his return. Plaintiffs afterwards collected 
the notes, but were robbed of the money on their retuin from Santa 
Fe. Inan action by plaintiffs against defendant for the value of the 
goods, it was held, that a jury, under this state of evidence, migh: 
well find for defendant. 


t> 


ERROR to the circuit court of Montgomery county. 


Heard, for plaintiff in error: 

This was an action of assumpsit, brought by Cave and 
Morris, against the administrator of Sumner. The dec- 
laration contains two counts; one for goods, &c. sold 
and delivered to Sumner, and the other for money laid out 
and expended for Sumner’s use. ‘The record shows that, 
at thereturn term of the summons in the cause, by consent 
of the parties, leave was given to the defendant to file his 
pleas to said action on or before the 13th day of Decem- 
ber, 1835, upon condition that said defendant should 
cause copies of said pleas to be served on plaintifis’ at- 
torney. On the 12th day of December, 1835, the de- 
fendant filed in the office of the clerk of the circuit court 
his pleas of non assumpsit and payment. The record 
does not show that either of said pleas was served on 
the plaintiffs’ attorney, the condition upon which 
ume was given. Atthe April term of the court, the 
cause came onto be tried. A jury were sworn to try 
the issue between the parties. ‘The jury returned in 
court aveidict as follows: “We the jury find for the 
defendant.”’ No issue had been made up by the parties. 
nor has any yet been made up; on the contrary, the de- 
fendant has not shown that he has complied with the con- 
dition upon which time was given him to file his pleas— 
see Revised Code,45. Again, the verdict of the jury is 
irregular; they find for the defendant generally—see | 
vol. Mo. Reports, page 258; same book, 256-7. 

The bill of exceptions shows, in substance, that the 
plaintiffs purchased for Sumner, in the spring of 1831, 
goods to the value of three or four hundred dollars, or 
more, witness could not tell the precise amount. That 
defendant was to pay them for the goods when he sold 
them; that they all went to Santa Fe the same year, and 
that Sumner sold the goods, part for ready money, and 
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auc. Term, Parton acredit; witness did not know how much fof 
1337. ready money, nor what amount on a credit; that Cave, 
wm ~=oone of the plaintiffs, went back to Santa Fe the next 
Cave & Morris spring, 1832,and carried with him Sumner’s notes; that 
v. Cave received the money due on the notes, and on his 
i. “i way from Santa fe to the United States, was robbed of 
_ the same by atrive of Indians, who mad2 a hostile at 
tack upon him, and the balance of the company with him, 

ampelled them all toabandon their money; that it 

lor Cave to have saved the money. ‘The 

ved the court to set the verdict aside and 

trial. The motion was overruled, and the 


lsexcepted to the opinion of the court. 


sy Porter, and Glover, for defendant in error: 
ints say there is no error in the record, and re- 
| points for the aflirmance of the 

the circuit court. 
sapparentupon the record evidence enough 
ndant—see Me- 


19 
~ 2 
ro LRIGe | 


? yLeE ST 
Pong WING 


‘jurvin finding tor the dete 
Tells 1D vol. Mo. D we 13. 

Pp. intils went pon the £ eral counts, when 
le Contract proven Was a con tional one, and should 


have bee mily declared on to enabie the plain tills to 


recover Uv 


or all this court can te!l from the record, there 
ther iestinony sdduced on the trial than that exe 
hibited by the bill of exceptions—see Foster and Foster 
v. Nowlin, May term, 1835; Collins v. J}owman, 2 vol. 
Mo. Dec. As to the objection made by plaintur in er- 
ror, that he hud no notice of the defendants’ pleas, he 
cannet now take advantage of it; having gone to trial 
below, hie waived notice. (See motion for a new trial.) 

4. As to the failure of the plaintiil ta error to have add- 
eda similtter below, itis Lutarregularat best—was not 
prejudicial to the planuils, and cannot now, lor the first 
ume, be objected to by them—see Jefirie v. Robedeaux, 
3 vol. Mo. Dec. page 33; alsu Lubble v. Patterson, 1 vol. 
Mo. Dec. page 392. 


Epwarvs, Judge, delivered the ovinion of the court. 


This was an action of assumpsit, brought by Cave and 
Morris against Hall, administrator of Sumner. The 
declaration contains two counts; one fur goods sold and 
delivered to Sumner; the other for money laid out and 


expended for Sumner’s use. By agreement between the 
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parties, leave was given the defendant to file his pleas aug, TERM, 
at aperiod later than that required by the statute, on 1837. 
condition that said defendant caused copies of said pleas Wenn 
tobe served on the plaints’ attorney. In the time Cave & Morris 
agreed on, the defendant filed his pleas, non assump- elt v. 

: } i NI , : Se Reh . . eh al', admr. of 
stand payment. No cepy ol either of said pleas Commas 


was served on plaintills’ attorney. On the trial, the 


nianitifls, by their attorney, sppeared and prosecuted 
ry i 


their cause. ‘The plea of payment was withdrawn. 
Verdict was for defendant. ‘She plainutis moved fora 
newtrial. The court overruled the motion. ‘The bill of 
exceptions shows this state of facts: In the spring of 
1831, Cave end Morris purchased, for Sumner, goods to 
‘the amount ol three or four hundred dollars. Sumner 
paid one hundred and fifty dollars for said goods, and was 
to pay the balance of the cost of said goods when he sold 
them. Said goods were boxed up, and in the wagons of 
Cave and Morris. Sumner was with them; all the par- 
ties went on to Santa Fe together, trading in goods. The 
goods were carried toSanta Fe and there sold by Sum- 
ner during the same year, part for cash, and part ona 
credit. Neither the amount sold for cash, nor the amount 
sold on acredit,is stated. Cave, one of the plaintiffs, 
went to Santa Ie the next spring, 1832,-and took the 
notes belonging to Sumner with him, and received the 
money forthem. ‘The amount isnot stated. Qn his re- 
tun, Cave was robbed by a tribe of Indians that made a 
hostile attack and cempelled him to abandon his money. 

The first point raised by appellant is, that he had no The failure of a 
notice of defendant's pleas. It is too late to take ad- deft. to serve the 
vantage of this objection now. He went to trial below a | ae 

se - peel : ; ‘ 2 of his pleas, (in 
and in doing so, waived his right to object to the want pursuance of an 
of notice. Where a party proceeds in his cause by te giving 
leading to the merits, or by doing any other act to ad- O¢tt further no- 
pieading em 9! y ee : tice to plead,) is 
mit notice, the court will presume notice or a waiver of waived by the 
notice— Hampstead v. Darby,2 Mo. Dec. 25. pltf. pleading 

The next point made by appellant is, that the notes °’® 
delivered by Sumner to Cave did not amount to a pay- 
ment of the debt. ‘The delivery oi the notes could not 
amount to a payment of the debt, unless it had been ex- 
pressly agreed between the parties, that they should be 
so considered. ‘Ihis does not appear to have been the 
case. But Cave received the money on these notes, and 
had the right to apply that money to the payment of his 
debt. The jury could fairly have presumed that he did 
80, Jt would have been unreasonable to require Cave to 
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pay this‘money over to Sumner, that Sumner might im 
mediately repay it tohim in discharge of his debt. 

Upon the whole, it is not clear that the finding of the 
jury was against the evidence; unless it were so,_- this 
court would not undertake to disturb the verdict. The 
judgment of the circuit court is therefore affirmed. 


Maxtin vy. Hars 


Where the cireuit court grants a new trial, the correctuese of their 
judgment in 80 ip cannot be reviewed by a writ of error, until 
the cause is finally disposed of in the court below. 


ERROR to the circuit court of Montgomery county. 


U. Wright, for plaintiff: 

This was an action of debt, brought by Martin against 
Hays. Verdict and judgment for plaintiff. ‘I'he defen- 
dant moved for a new trial, and the court granted it. 
The error assigned is, that the court improperly granted 
a new trial. Since the case of Johnson and Thompson, 
decided by this court, in 3 vol. Mo. Decisions, it is too late 
to question whether the improperly granting a new trial 
be error. Ag to the period when the error should be cor- 
rected, it seems clear that it ought tobe done before a 
second trial. A final judgment for the plaintiff has been 
set aside by the court, improperly, as he alleges. If this 
court shall think so, it will enter a final judgment in the 
cause in his favor. 

The question which this court has to determine, is the 
propriety of that final judgment. 

If, as is said by the court in the cause just cited, “en- 
couragement is given to the use of the writ of error, as 
the most convenient, and least exceptionable mode” of 
exercising the appellate and controlling powers ef this 
court; and “if the better doctrine be, that the party in- 
jured by the granting or refusal to grant anew trial, 
should seek redress by writ of error, in order that this 
court may place him on the ground he was compelled to 
abandon, or not permitted to occupy;”’ can it likewise 
be right to wait until the parties have shifted positions, 
and occupy diflerent posts, before they shall be ordered 
vy this court to march to their true or original stations? 
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The idea of waiting for a second trial to urge objee- ano, rzaw; 
tions to the first, can derive no support from the reason 1837. 
or policy of the law. Pw 

Martia v. Hays- 
C. Wells, for defendant: 

The defendant in error contends that the writ of error 
will not lie in this cause; because it appears from the 
record that there has been no final judgment in the cause 

| —see Statutes of Mo. page 518. This judgment appeel- 
ed from was not thought by the court below to be final,. 
jor the cause was continued until the next term. There 
are periods in the year in which the circuit court holds 
two terms between the terms of this court. Some of 
the circuit courts are sitting while this court is in session; 
and in cases where there has been no supersedeas,.it 
might happen that this court would be trying the cause 
on the writ of error while the circuit court was progres. 
sing with the new trial, or even after a new trial had re- 
sulted in a decision in favor of the plaintiff in error; a 
confusion which the legislature certainly never intended 
should have an existence. 


Evwarps, Judge, delivered the opinion of the court. 


Martin brought an action of debt against Hays. Ver- 
dict and judgment were for plaintiff. Defendant moved 
for anew trial. The court grantedit. ‘To the decision 
of thecourt in granting a new trial the plaintiff except- 
ed, and sued out his writ of error. The defendant now 
moves this court to dismiss the writ of error in this case, 
“because there has been no final judgment or decision of 
said cause in the circuit court.” 

The plaintiff relies on the case of Johnson v. Thomp- Where the eireon 
son, decided by this court, 3 Mo. D. In this case the Curt grantsa 

; .s - new trial, the cor- 

court decided, that where the circuit court refuses, im- rectness of their 
properly, to set aside a nonsuit, or where a judgment judgment in 0 
of nonsuit well taken is improperly set aside, where a a 
continuance has been improperly re fused, or a new trial writ of ps un- 
improperly refused or granted, the party injured may til the cause is 
seek redress in this court. When the facts are proper- pe yt ong oocny 
lv preserved in such cases. this court can see whether below. 
the circuit court has exercised its discretion soundly. If 
that has not been done, we have the means of redressing 
the wrong by reversing the judgment, and placing the 
parties upon the grounds they were complled to abandon, 
or were not permitted to occupy. Grant what is here 
said by the court, it still remains to be determined at 
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what time the party injured shall be permitted to seex his 
redress by writ of error. 

The first section of the act to regulate practice in the 
supreme court, provides, that ‘writs of error upon any 
final judgment or decision of any circuit court, in all 
cases, are writs of right.”? The writ of error 1n this 
ease was sued out upon the decision of the circuit court 
in grantinganewtrial. Was this a final decision? A 
final decision would divest the court of any further con- 
trol over the case. It would dismiss the cause from court. 
Did the court divest itself of further control over the 
case by. giantinga newtrial? Did this decision dismiss 
the case from court? Clearly not. When the verdict 
was set aside the cause stood upon its original ground— 
open fortrial. ‘Then it was not finally decided, but was 
still pending. The writ of error was taken before a final 
judgment or decision was rendered in the case; and there- 
fore, improperly. 

The motion of the defendant is sustained. The writ 
of error is dismissed. 
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Brown v. CLEAVELAND. 


1. Plaintiff in eyectment filed a bill of particulars by which he claim- 
ed 300 arpens of land from 8. and wife. On the trial, he offered in 
evidence a deed for400 arpens from S. and wife. Held, that the court 
below improperly excluded the deed, notwithstanding the number 
of acres it purported to convey did not accord with the bill of partic- 
ulars. 

*. Nor wasit necessary to prove the handwriting of the wife—it ap- 
pearing from the face of the deed that she only conveyed her right 
of dower. 


ERROR to the circuit court of St. Genevieve county. 


Cole, for plaintiff in error: 

There are four errors assigned for reversal. I shall 
consider but two of them. It appears from the bill of 
§ exceptions preserved on the record, that on the trial the 
plaintiff offered in evidence to the jury a deed from Wil- 
liam Shannon and wife for the land in controversy, hav- 
ving first proved the signature of the grantor, there be- 
ing no subscribing witness to the deed. ‘The defendant 
objected to the deed going in evidence under the proof, 
and the court excluded it. This is assigned for error. 
The second error assigned is, the instruction of the jury 
by the court to disregard the evidence given on part of 
the plaintiff, and find a verdict for the defendant. As to 
the first error, it was not necessary to prove the signa- 

5 
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ture of Mrs. Shannon to the deed—was merely there in 
order to her relinquishment of dower. This fact 1s 
proved by the certificate attached to the deed. If she 
had had an interest in the land conveyed, to divest her of 
it, her examination must have been before acourt of re- 
cord, and authenticated under the seal of the court—Ex. 
Ses. acts, page 9. But what was done merely to bar 
the wife of a remote and contingent interest might or 
might not have barred her at a future day, upon the de- 
mise of her husband. 1 would concede at once, if the 
interest of the wife was not explained by the relinquish- 
ment of dower, that the proof offered was deficient; but 
under the state of facts, as presented by the deed, it is 
most clear that at the time the wife had no interest what- 
soever. That the fee was in William Shannon, and the 
proof of his signature was the best proof the plaintiff 
could offer (there being no subscribing witness) in sup- 
port of the deed. The official act of the officer annexed 
to the deed is prima facie evidence of what it con- 
tains, at least, and should have gone to the jury 

The seconderror relied upon, is the instruction of the 
court to the jury to disregard the evidence given on part 
of the plaintiff, and to find a verdict for the defendant. 
This was an erroneous instruction on the part of the 
court—Perry admr. and Martin Ruggles v. Beard, 1 vol. 
Mo. R. 637; Fenton v. Perkins, 3 Mo. R. 26; Lebeaume 
v. Dodin,1 Mo. R. 618. 


Scott, for defendant: 

The errors assigned in this case are four: 1. That the 
court erred in rejecting the deed named in the bill of ex- 
ceptions. 2. That the court erred in instructing the ju- 
ry thatthey must disregard the evidence. 3. In refu- 
sing a new trial on the masons filed. 4. In giving judg- 
ment for the defendant. And first, the deed was prop- 
erly rejected, for two reasons: 1. That it could not 
come in under the bill of particulars filed. 2. That it 
was not sufficiently proved. 1. The deed could not come 
in as evidence under the bill of particulars. The defen- 
dant had the right to call for a bill of particulars, the dec- 
laration being general—1 Tidd’s Practice, 535; 7 Term 
Rep. 332; 4 Term Rep, 597; and when given, it forms 
a part of the declaration similar to a new assignment 
when /tberum tenementum is plead, and the party is bound 
by it, and cannot goout of it in giving testimony—1 
Tidd’s Practice, 537;7 Term Rep. 332; 1 Espenas’ Rep. 
452; 4 Espenas’ Rep. 7; 6 ‘Term Rep. 597; 3Stark. Ev. 
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1053-5, and forward; Peake’s Evi. 200,214, Holland v. sgpr. ram, 


Hopkins; here the declaration was for 400 arpens of land 
of B. Strother, but the bil! of particulars is for 300 arpens 
of William Shannon and wife; and the deed offered is for 
400 arpens of Wm. Shannon and wife. The deed offered, 
therefore, did not conform to the amended declaration, to 
wit, the bill of particulars, the declaration being for400 ar- 
pens, generally, of Strother, the bill of particulars for 
300 arpens of Shannon and wife, and the deed offered 
for 400 arpens of Shapnon and wife; and the plaintiff 
might well have two deeds from Shannon and wife, the 
one for 400, the other for 300 arpens of land. Nordoes 
the plat of survey better the matter by specification, 
foy it only shows that Brown claimed even less than 300 
arpens, as stated in the bill of particulars, and in a dif- 
ferentmanner. 2d point tofirsterror: The deed was 
properly rejected, because it was not sufficiently proved. 
The plaintiff in his bill of particulars, states that he 
claims 300 arpens under William Shannon and wife, and 
offers three deeds, for 400 arpens, in evidence. The 
plaintiff only proves the signature of Shannon and zot 
of his wife. ‘The defendant contends that the deed is an 
entire thing, and that as the plaintiff claims under both, 
the signature of both of the grantors must be poved be- 
fore the deed can be given in evidence. The common 
law and our statutes have made and considered husband 
and wife, as to conveyances, separate persons—1 Ins. 
31,32; 2 Black. Com. 132; see also, our statutes on con- 
veyances, Laws of 1825, page 219, sec. 11; Laws of 
1835, page 122, sec, 22, 23, 24. If, then, it was necessary 
tor her to join in the conveyance, it is become, it was a 
sudstantial act, and as such, her act must be proved, and 
especially, as the plaintiff, in his bill of particulars, claims 
title under both, and derives his right from and under 


pboth. Suppose her signature only and not Ais had been 


proven, how would the case stand? The plaintiff here 
declares and goes for the whole land, the absolute fee sim- 
pleentire to him and his heirs generally, and not for a part 
only, or subject to limitation or condition; and he goes 
on his title, (see bill of particulars,) and not possession, 
consequently he must prove his title, for the allegation 
and proof must correspond; and he must recover on the 
strength of his own title, and not on the weakness of 
that of his adversary—2Starkie’s Ev. 514;2 Term Rep. 
684. Proof of the execution of a deed must be made 
by the subscribing witness, if to be had—1 Starkie’s Ev. 
320, or if not to be had, by proving his handwriting 
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sept. Term, —! Starkie’s Ev. 338, 340, and cases there cited; or if | 
1837. none, by proof of the handwriting of the obligor—1 
wwe =Starkie’s Ev, 349: and as to proof of handwriting gen. 

Brown erally, see 3 Starkie’s Ev, 657. 

Seconderrér; That the court erred in instructing the [7 
jury that they must disregard the evidence. There is | 
nothing more common than, where improper or incompe. [7 
tent testimony has got to the jury, than for the court to » 
instruct them to disregard it. But unless the record show | 
the error, it must be preserved and presented by a bill of 
exceptions—1 vol. Mo. Rep. 270, Davis v. Hays. Nor 
will the court consider any thing as error, that has not 
been decided by the court below—-2 vol. Mo. Rep. 211, 
Alexander v. Hayden. ¢ 

The office of the bill of exceptions being to save the |] 
facts that occur in thetrial,it is necessary that such facts 7 
be set forth in the billof exceptions, otherwise the court [7 
above can have no ground to reverse the judgment of the | 
court below—3 vol. Mo. Rep. 487, Bartlett v. Draper. 7 
The court cannot know whether the facts stated are true || 
or false, as they are not preserved in the bill of excep |- 
tions—Mo. Rep. of August term, 1836, page 438, David: t 
son v. Peck. Where the bill of exceptions is doubtful, + 
the court will not intend any thing for the party whose § 
business it was to make the matter plam—2 vol Mo — 
Rep. 195, Collins v. Bowmer. 

The defendant is aware that it is error to give instruc 7 
tions where there is no evidence to warrant them—$ vol. [7 
Mo. Rep. 405, O’Fallen,admr. v. Bowman. But the de 7 
fendant is also aware, that where a party seeks a reversal 
of the judgment on account of wrong instructions, he 
must show the evidence upon which the instructions were | 
based—1 vol. Mo. Rep. 318, Bellissime v. M’Coy. Nor )> 
will the court reverse unless the errors complained ofare | 
prejudicial—1 vol Mo. Rep. 318, Bellissime v. M’Coy. 
Apply the cases above quoted to the one at bar, and the | 
bill of exceptions shows nothing saved on which the | 
court can act or reverse, for the ‘exceptions do not state [ 
what testimony was given or refused, beyond the deed in F 
question, or what instructions were given or refused, or 
what the instructions complained of were. Nor doesit 
state the facts or testimony on which the instructions § 
were given—Mo. Dec. of August term, 1836, page 438, 7 
Davidson v. Peck; 2 vol. Mo. Dec. page 195, Collins v. | 
Bowmer. 4 

The bill of exceptions is no evidence of the truth of | 
the statement in regard to the instructions stated in the | 
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motion and reasons for a new trial—3 vol. Mo. Rep. 487, sept. ream, 


Bartlett v. Draper. 

It isa general principle that the party who sets up a 
title must furnish the evidence necessary to support it. 
If the validity of a deed depends on an act in pais, the 
party claiming under that deed is as much bound to prove 
the performance of the act, as he would be bound to 
prove any matter of record on which its validity depends. 
It forms an essential link in his title which he is bound to 
preserve and prove—4 Wheaton’s Rep. 77-8- S. 

In regard to the third and fourth errors assigned, the 
defendant's counsel do not believe it necessary to make 
any remarks or references to authorities. ‘The granting 
or refusing a new trial being a matter of sound discretion 
ih the court under all the circumstances, and if refused, 
the judgment must follow of course, But again; the deed 
in question appears to be the only evidence offered by the 
plaintifi; and it does not appear by the bill of exceptions 
that any other evidence was offered but this deed; nor does 
it appear that the deed was a necessary link in any chain 
of title produced or offered to be produced; and if 
this deed had been admitted on full proof, or on the proof 
given, still i would have availed the plaintiff nothing, 
being in itself no evidence of title or possession, unless 
connected with some anterior evidence of confirmation 
and other transfers; and the rejection therefore, was not, 
as the case stands presented, prejudicial to the plaintiff; 
and the rule of this court is, “that the court will net re- 
verse unless the errors complained of are prejudicial.” 
—See 1 vol. Mo. Rep. 318, Bellissime v. M’Coy. 


Tompxins, Judge, delivered the opinion of the court. 


Brown brought an action of ejectment against Cleave- 
land in the circuit court, and judgment being there given 
against him, he prosecutes this writ of error to reverse 
that judgment. 

In his declaration, Brown claims four hundred arpens 
of land, originally granted by the Spanish Government, 
and confirmed by the United States to Benjamin Stro- 
ther. The plaintiff filed a bill of particulars, by which it 
appears that he claimed three hundred arpens of land 
under William Shannon and Susan his wife. On the tri- 
al, he offered in evidence adeed from Shannon and wife, 
dated the 12th of March, 1823, acknowledged and recor- 
ded as the act of the General Assembly then required, 
for four hundred arpens. The handwriting of Shannon 
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sert. term, Was proved, but no proof of his wife’s handwriting was 


1837. offered. The circuit court decided that the deed should | 


wan not begiven inevidence. In the recital in the deed of | 


Brown fered in evidence, title was deduced from Strother, the 


v. grantee of the Spanish Government, and confirmee of | 
Cieaveland. ‘the United States Government. ‘The rejection of this 
deed was assigned as error. The defendant in error 


u 


contended: 1. That the deed did not accord with the | 
billof particulars, and therefore, was not admissible in ~ 


evidence. 2. That the signature of Susan Shannon, the 


Plaintiff in eject- Wife, should have been proved, to authorize the plaintiff to q 


ment filed a bill read itin evidence. 
of particulars, by 
which he claimed 


Admitting that a bill of particulars in this case was |7 
300 arpens ofland properly demanded, and that the plaintiff was concluded | 7 


from S. and wife. thereby, which is not so very clear, still no good reason |” 


On the trial, he 


offered inevi.. #8 Seen why this deed should not have been given in evi 


dence adeed for dence. It might have been true that Shannon and wife ti 
400 arpens from had no right to convey more than three hundred arpens, |” 


S. and wife. Heid, 
that the court be- : ‘ ‘ : 
lowimproperly but it certainly could have been no objection to the deed 
excluded the — that it purported to convey more than he claimed in his 


pen nape bill of particulars. ‘The identity of the land named in 
standing the num- ; ; ee ‘ 
ber of acresit the deed, and that claimed in the bill of particulars, was 


purported to con- the material thing, and might have been proved by other [| 
vey did not ac- evidence. A deed may be made for a thousand acres, | 


d with the bill s 
Kr gent "and yet, if theland described amounted to a less quanti 


ty,no body would doubt that the deed was good for 


Nor was it neces- the true quantity. 
sary to prove the 


or that the plaintiff had alienated one hundred arpens; |” 


handwriting of 2 From the face of the deed, it appears that Susan | 
the wife—it ap- Shannon, the wife of the grantor, joined in the deed for 7 


pearing froin the no other purpose than to relinquish her right of dower. | 
If Shannon, the husband, was at the time of trial still | 


face of the deed 
that she only con-** ! ; : 
veyed her right of living, she could have no right of dower, and Brown, the 


dower. alienee, would have the right against Cleaveland to re- 5 
cover the whole quantity; but if, from evidence adduced, |7 
it had appeared that Shannon, the husband, was dead, | 


Brown might yet recover so much of the land as the | 
widow could not takein right of dower. It seems, for | 
these reasons, that on proving the handwriting of Shan F 


non, the husband, the deed ought to have been read to the 
jury; and that the judgment of the circuit court ought to 
be reversed, because the deed was not permitted to be 


read in evidence; and the other Judges coucurring in this 7 


opinion, it is reversed. 
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Many (a stave) v. THe Strate. 


Under our statute, authorising the circuit judge, on being inform- 
ed that a person is in custody charged with crime, to order a special 
term, &c., an order directed to the clerk, stating that such a term 
will be held ata specified time, and directing a grand jury to be 
summoned, without stating the object of holding such term, though 
somewhat informal, is yet legal. 

This statute embraces not only such cases as have been passed 
upon by a grand jury, but also where the defendant has been char- 
ged before a magistrate. Consequently, the court has the power of 
directing a grand jury to be summond to such special term. 

Quere. In an indictment for murder, if one count charges the kill- 
ing to have been occasioned by beating with a stick, and the other 
count alleges it to have been occasioned by drowning, can the jury 
find a general verdict of guiltv? It seems that it would be safer for 
she jury to specify under which count they find the defendant guilty. 

On the trial for a capital offence, after the evidence on behalf of the 
prosecution had been closed, and none offered by defendant. by con- 
sent of parties, and with leave of the court, the jury were dispersed 
until morning; on the re-opening of the court, the counsel for the 
State re-examined some witnesses for the prosecution that had been 
examined before, and introduced some additional ones. Held, to be 
error. 


Cole, for defendant: 

Mary, the above appellant, was indicted, tried and 
convicted of murder, at a special court, held for Craw- 
ford county, in August, 1837; and thereupon appealed 
her cause to this court. Upon an examination of the 
record, several important questions present themselves 
tor the consideration of the appellate court. Important, 
because I conceive they are unsettled by any former ad- 
judications; and because the life of a human being is 
dependant upon the issue. In order to the proposed ex- 
amination, | shall consider first, the jurisdiction assumed 
by the judge of the circuit court in this case. Secondly, 
the indictment, and the offence, as a statutory offence, o! 
which the defendant stands convicted; and in the third 
and last place, whether it be legal or illegal, after the 
State had closed her evidence, and the accused hers, 
and the case had been submitted to the jury, and the jury 
adjourned over,upon the condition that the defendant 
would introduce no more evidence, for the State to in- 
troduce witnesses to the jury and examine them in the 
cause, some of whom had been examined before, and 
others not. 

And first, as to the jurisdiction assumed by the circuit 
judge in this case. Our law (L. Mo. 159, s. 48,) provides 
that the judge of any circuit court may at any time hola 
a special term, for the trial of persons charged with crime 
and confined in jail, by making out a written order to that 
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effect, and transmitting it to the clerk, who shall enter 
the same upon the records of the court. The law proj 

vides that the ordinary terms of the circuit court fo! 

Crawford county shall be held on the first Mondays oi” 

March, July, and November—Mo. L. 163,s. 15. The? 

trial in the above cause was had in August, as appear 

from the record, and assumes to be a special term of the” 

circuit court, held for that purpose. It appears also,7 

that the judge, at this special term, caused a grand jury 7 

to be empannelled for the purpose of finding the indict. 7 

ment upon which the appellant has been convicted ani 
condemned to suffer death. Inthe first place, | assume th 4 
ground that the whole case, as presented by the record, 7 
was a case coram non judicie, for the want of a legal or ~ 

der. There is a notice to the clerk of the circuit courto 7 
Crawford county, that a court will be held for the triad 7 
of the defendant, with a request or direction to him to] 
cause agrand jury to be summoned, &c. But I ask J 
where is the written order that a court be held for the? 
special purpose, as provided by law? ‘There is no such | 
orderon the record, and there never was such an orde = 
made by the circuit judge; andif there was no legal or 7 
der to hold the court that was held, then all the above 
proceedings are coram non judicie, and void. If a spe 
cial jurisdiction is given by law to do a particular thing, 
in a particular way, and under particular circumstances, 
in order to the lawful and unexceptionable exercise of 
this authority, the law giving the power must be strict 7 
ly pursued. ‘To authorise a judge of the circuit court to] 
order a special term, a certain state of facts must pre @ 
exist; first, there must be some person charged with 
crime, who is ready for trial, ina legal sense; and second. | 
ly, that person must be in jail. Now there is no order, as | 7 
aforesaid, to this eflect, butin the place of an order the | 
judge notifies the clerk that a special term will be held, 
&c., and directing him to have a grand jury summoned, 
&c. The law does not authorise nor warrant any such 7 
proceeding. A legal order of a court, as I understand | 
it, is acommand that a particular thing be done, in the | 
terms prescribed by law. The judge’s notice to the | 
clerk is merely intended to inform him that a particular | 
thing will be done, and requiring his co-operation in its 
accomplishment. Again, whenever a certain state of | 
facts exists, as has been stated before, the judge of a cit: | 
cuit court is authorised by law to hold a special term! } 
hiscourt. Now the evidence of the existence of alawiul | 
cause, and that the judge has taken upon himself the exer- © 
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enter se of this authority, can only be’proved in one way, and sgpr, rrexm, 
W pro @ibat is by the record evidence of alegal order, and there is 1837. 
rt for MMB such in this record; then it follows that,a!though acourt wenn 
lays ol) y have been held, yet, as there exists upon the record Mary (a slavey 
The® lawful warrant, or authority of law for holding the . 
ppeats Bi&me, the whole proceedings are a nullity. But there is 
Of th’ Mother view of the subject, which is anomalous and 


The State 


3 also, riking. Our statute says, that a special term may be 
l jury Mirdered for the trial, &c.; and that a notice shall be 
indict: Wrved on the person about to be tried, and circuit attor- 
ed ani Wiley, &c.—M. L. 189, s. 49. By what authority, I would 
me the % spectiully ask, was a grand jury empannelled at this 
ecord, @ecial term? By what authority does the circuit judge 
gal or rect the clerk to cause a grand jury to be summoned, 
ourt 0) Gus making the clerk his deputy in the discharge of his 
e triad @iMicial duties? And by what authority does such a body, 
im ti Mipnvened together in a mode unknown to the law, pre- 
I ask, War an indictment jeopardising the life of a human being? 
or the confess, after an anxious search, 1 can find no law that 
) such ill abet the exercise of this authority. Our statute 
order “@iMithorizes the empannelling of a grand jury, other than 
gal or. the regular terms of the circuit courts, but in one sol- 
above 7 ary case, and that is when the grand jury have been 
& spe | @mscharged, and an offence is committed thereafter during 
thing, ihe sitting of the same court, that court may, by an order 
ances, aitered on their minutes, direct another grand jury to be 
ise of Mimpannelled for the purpose of inquiring into the of- 


strict ince—Mo.S. 480,s. 13. But aspeciai term of the circuit 
urt t0/@Mourt is not ordered for the purpose of making an in- 
st pre uiry, through the intervention of a grand jury, whether 
- with |@iir no a criminal offence has been committed by any one, 
-cond- ut to trv an oflender for an offence that has been in- 
der, as @™uired into, and ascertained as far as was necessary in 
er the | @@rder to put the offender upon a travers jury, or in other 
held, |Mvords, upon his ¢rial. “Trial” is a technical term well 
voned, Rnown tothe law. ‘The indictment is the accusation, Tals per. Pais. 6 


y such | d the trial is to ascertain, in a legal manner, the truth gh ae 
rstand ef it. The legislature certainly did not mean, in the1Co. Lit. 155. 
in the |@Passage of the law authorising special terms, that indict- 
o the ents or accusations, as well as trials, should be had at 


iculat FaBhem. The statute says no such thing, and therefore 
in its |ntends no such thing. If the law did intend that in- 
ite of lictments should be found at a special term, why is there 
a cil: | notice of trial to be given to the accused, as well as 


rm 0! ircuit attorney, the provisions of the law still harmon- 
awiul sing which gives the circuit judge power to order a term 
exer- “Wor the trial, &c? If the grand jury have to indict, it will 


SEPT. TERM, 


1837. 
ae 


May (a slave) 
v. 
The State. 


Archb. C. Plea: 1 
M. Ll. 167 s. 1. 
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often happen there will be no trial. But how does th 
order of court and law agree with such a state of things! 
The judge orders a term of the circuit court to be heli 
for the trial, &c., and there has not been the preliminary 
inquiry bya grand jury to ascertain whether there is any 
person to be tried or net. This appears to me a grea 
absurdity. 1 consider the notice required by law to bk 
given to the accused, to also mean what it says; it is to 
warn him that his trial is at hand, and to prepare for it; 
so likewise of the circuit attorney. Sucha notice would 
be, with submission, but a simple and unmeaning affair; i 
delivered to a person before indictment found, it would 
be incomprehensible, and wholly incompatible with the 
nature and functions of a grand jury, who are swon 
to secrecy. It ishumbly submitted, therefore, that the 
circuit judge has greatly erred, not only in the legal or 
ganization of the special term of the circuit court afore 
said, but has also erred in organizing a grand jury at sail F 
illegal term, in a@ manner and under an authority wh 
known to thelaw. Having thus disposed of the prelim 
inary question, I shall now, in the second place, consider 
the indictment itsell, and the offence as a statutory one. 

An indictment is a written accusation of a crime, pre 
sented upon oath by a grand jury. The indictment mn 
this case, is founded upon the first section of the seconi 
article of our law with regard to crimes and punish 
ments, which reads thus: * Kvery murder which shall be 
committed by the means of poison, or by lying in wail, 
or by any other kind of wilful, deliberate, and premed: 
tated killing, or which shall be committed in the perpe 
tration, or attempt to perpetrate any arson, rape, rob- 
bery, burglary, or other felony, shall be deemed murder 
in the first degree.”’ In order to sustain this indictment, 
it must be shown that itis in strict accordance with the 
following branch of the above Jaw, because no other par 
of the section applies to the state of facts as set out it 
the indictment. ‘The part of the section | refer to isi 
these words: “Or by any other kind of wilful, deliber- 
ate and premeditated killing.” Ido not see any partic 
ular exception to this indictment as an indictment a 
common law. ‘The conclusion to be sure is contra for- 
man statuti, but yet it might be good, for in every case of 
homicide, there was a presumption in virtue of that law, 
that the slayer was guilty of a felonious killing; and the 
onus devolved upon him to extenuate the offence, or | 
prove his innocence. But not sointhe case under cot- 
sideration. All offences, with the exception of some mit | 
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demeanors, are statutory, and the offence with which the sxpr, ream, 
appellant is charged, is an offence created and defined by 1837. 
statute. 1 consider the above indictment defective, bee wenn 
cause it does not pursue the statute. It contains two Mary (a slave) 
counts, and in neither of them is it averred that the acts . v. 
he State. 

charged to have been done by the accused, were done 
with intent to kill. The acts are charged to have been 
done wilfully, maliciously, and feloniously ; but neither of 
these words, nor all of them together, will cure this fatal 
defect in the indictment, this departure from and aban- 
donment of the statute. The acts charged might have 
been maliciously done and death not intended; they 
might have been done wilfully, and the offender yet be ex- 
empt from capital punishment; death might not have been 
intended, and the offence a penitentiary one, or,in the 
case of a slave, stripes. Upon the trial of this offence, 
was it not material to prove, on the part of the State, 
that the killing was premeditated, and was it not also 
material for the jury to find the fact so to be, in order to 
the conviction of the defendant? I think so. Well, if 
such proof must be preferred to the jury, it must be done 
upon the ground that it is necessary to establish the of- 
jence, or some feature of it; yet, when you come to ex- 
amine this indictment you would find no averment that 
would authorise its introduction. In other words, the 
premeditated killing under our statute is the guilt 
of the ofience. This indictment leaves out the necessary 
averment, and proof is introduced to the jury to supply 
that defect and make out a case dehors the record. The 
law, with iegard to indictments on statutory offences, 
is this: it, that is the indictment, must charge. the a. 
dant, with certainty and precision, to have committed Hale, 170” 
the acts under the circumstances, and with the intent 
mentioned in the statute, and if uny one of these ingre- 
dients be omitted the defendant may demur, move in ar- 
rest, &c. ‘Ihe defect will not be aided by verdict, nor 
will the conclusion “contra forman statuli” cure it. To 
illustrate this, 1 will state the following case from the 
books: An indictment was holden bad that was preferred p. | p 

: : “ake ; . Davis, 
onalaw that makes it felony “wilfully and maliciously ” Leak, 556. 
to shoot at any person in a dwelling house or other place, 


because it charged the offence to have been done unlaw- " On. Fee. 


fully and maliciously, omitting the word wilfully. Some 
of the judges thought that “maliciously” included “ wil- 
fully,” but the greater nunber held, that as “wilfully” and 
“maliciously’? were both mentioned in the statute as de- 
scriptive of the offence, both must be stated. in the in- 
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sept. Term, dictment. Our statute says, wilful, deliberate and pre 
1837. meditated killing. ‘The indictment. alleges that the de. 
wr-~w fendant wilfully, maliciously, and feloniously, &c., but 
does not aver that either of the acts charged was don 
with intent to kill, or that killing was premeditated, | 
The State. Chitty lays down the rnle to be, that t all indictments upon | 
, , statutes, especially the most penal, musi state all the cir.) 
| Chitty’s Crim. 
Law, 282, 986, Cumstances that constitute the definition of the offence” 
289. in the statute,so as to bring the defendant precisely With. 7 
in it. Thisindictment being then deficient in this neces. 
sary and all-important averment required by the first Sec: 
tion of our law before referred to. cannot be santabiell 
and the judgment therelore must be vacated and annul)” 
led for that defect. = 
The third and tast point only now remains to be con} 
sidered. ‘The bill of exceptions preserved upon the ref | 
cord, shows that the cause was closed on the part of thi] 
State and defendant. and submitted to the jury for their/4 
consideration. ‘That the jury was adjourned over ti 
the next day, upon the Pan. A that the defendan| 
would introduce to the jury no more testimony; that on} 
the next day the jury having come together, the State, by 
her counsel, asked leave of the court to examine wi 
nesses again in the cause, which was granted bv the : 
court, and witnesses were accordingly examined on th 
part of the State; to which opinion of the court the def 
fendant excepted. This proceeding of the circuit cout 
involves a question of practice in the first instance. hie 
trials of all kinds in courts of justice, the party whol 
holds the affirmative of the issue begins; after he has conyy 
cluded, the defendant commences ‘and concludes; thenp: 
counsel are heard; the court instructs; the case is then lett 
with the jury for theirconsideration and verdict. The juny) 
may hear again a witness in open court or ask questions 0/7 
the judge for their direction; but after a case is submitted : 
to a jury, neither the court nor a party have any] 
right to introduce to them further or any evidence in the 
case; the jury themselves have the right to re-examine?) : 
i Chittw’s Cnm. Witness in open court, but with this exception the matte! f : 
Law, 517. is at an end; the parties to the cause have so determined | 
itin open court, and this is right; for if it were other § 
wise, a trial would last forever. In this proceeding,! 7 
believe the circuit judge erred, and violated the establish) 
ed practice and law of the court in such cases. But | 
there is another view of the affair that is, if possible, | 
worse than that we have first examined. The jury was!) 
adjourned over, upon the condition that the defendant | 


Mary (a slave) 
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would offer no more evidence. The prosecutor also sgpr. rerum, 


loses his case; but in the morning thereafter, when the 
ury came together, behold the prosecutor has in the 


1837. 
SF a) 


eantime procured other and new evidence on the part May (a slave) 


of the State and gets it before the jury. This wasa 
oul proceeding, where life was the stake played for; it 

as an unworthy trick, an unholy trap and snare for the 

nwary; for the presumption is, that if the accused had 
ebutting testimony, it was gone from the court under 
he agreement aforesaid, which was made in the pies- 
price of thecourt. Jn conclusion, Ihave only to say to 
his honorable court, that it is conceded that guilt should 
be punished, but it is respectfully submitted, that pun- 
shment neither can or ought to be inflicted upon the 
10st atrocious offender, in virtue of our laws, unless his 

prher guilthas been ascertained and made manifest in 
onformity with them; because an illegal trial and con- 
iction leaves the presumption of innocence just where it 

as, and neither can nor does prove anything, in a legal 
point of view, for or against the accused. Such a trial 
sin truth the mere shadow of the substance, a theatrical 
epresentation of the most important, the most solemn of 
ull our judicial proceedings, to wit, the trial, conviction, 
and condemnation of a human creature to death. 

1. The verdict in this case is repugnant, and as the 
ourt would not award a venire facias de novo ina capital 
ase, the accused was entitled to be acquitted—1 Ch. Cri. 
aw, 647, 648. 

2. ‘The sentence of the court, as pronounced upon 
he accused, as appears by the record, is unintelligible. 

It reads, that the said Mary, a slave, the prisoner, be con- 
ned in custody until the thirtieth day of September, 
eighteen and thirty-seven, &c.—Mo. L. 494, sec. 16—the 
sentence is void for uncertainty. 
| 3. Again; the court is directed to cause a warrant to 
issue to the sheriff, reciting such conviction and sen- 
ence, &c. ‘There is no evidence on this record that the 
‘ourt has complied with the statute in this particular— 
Me. L.. 494,sec. 16. 


Brickey, for defendant: 

1. Judgment will be arrested for want of sufficient 
certainty in setting forth either the yerson, the time, the 
place, or the offence—4 Bik. Com. page 375; and the stat- 
ute of Jeofails does not apply to indictments or proceed- 
ings in criminal cases, and therefore a defective indict- 


v. 
The State, 
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set. Term, Ment is not aided by a verdict as defective—Pleadings in 
1837. civil cases, same book and page. 
Ow 2. If a person be indicted for one species of killing, as 
Mary (a slave) by poisoning, he cannot be convicted of a species of 
Vv 


death entirely different, as by shooting, starving. or stran- 
gling—see Russell on Crimes, page 439, and following, 
In this indictment there are two counts, one for killing 
with a piece of wood, and the other by drowning. ‘There 
isa manifest incompatibility and inconsistency between 
those two counts; they cannot both be true, and yet there 
is a general finding of the jury—Russell on Crimes, 349, 
and following. 

3. As to the strictness required in criminal cases, and 
especially when they are capital—-see 1 vol. Mo. Rep. 
page 548, State v. Cook; 1 vol. Chitty’s Crim. Law, page 
222; also see Mo. Rep. 1830, page 227-8, State v. Hard- 
wick. 


The State. 


McGurk, Judge, delivered the opinion of the court. 


Ata special term of the circuit court for the county 
of Crawford, holden on the 16th day of August, 1837, 
the grand jury of that county found an indictment 
against Mary for the murder of a child of a Mr. Brinker. 
There are two counts in the indictment; the first lays the 
killing to be done with a stick of wood by beating; the 
second charges the killing to be done by drowning. 
not guilty pleaded the jury found a verdict of guilty gen- 
ally on both counts, and judgment of death was _pro- 
nounced on the prisoner by the court. ‘The case is 
brought here by appeal. 
Under ourstatute, The first objection taken to the proceedmg is, that 
authorizing the the order of the circuit judge, for holding the special court, 
sag is erroneous and void. The act requires the judge, on 
aan person isin being inforrned that there is a person in custody, charged 
custody charged with crime, to make an order for holding a special 
cancer| term, term of the circuit court. The act does not say to whom 
&e., an order di- the order is to be directed, nor on whom to be made. In 
rected tothe — this case Judge Evans made the order to the clerk. It is 
clerk, stating ~~ to be remarked, however, that the writing in this case 
that such a term 
will be held at adoes not expressly order that a court shall be holden, but 
specifiedtime, only says a court will be holden. I am of opinion that 
und directing ® the substance of the law has been complied’ with, though 
meek. with- the order is not entirely formal. 
out stating the The next objection taken by Brickey and Cole for the 
object of holding 


vetheoe, though appellant is, that by law the court had no power to cause 


somewhat infor- a grand jury tobe summoned to the special term, but 
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that the indictment must be found by agrand jury sum- spr, rerm, 
moned to the regularterm of the circuit court,and that 1837, 
when an indictment is so found, and the prisoner is after- en 
wards arrested and committed, the judge can only make Mary (a slave) 
an order to hold a special termof the court. ‘To dispose ial 

of this objection, it becomes necessary to look into the nates 
law authorizing the special term of the court. By the 48th mal, is yet legal. 
section of the 1st article of the act respecting courts, This statute em- 
‘Revised Code, 139) it is enacted, that the judge of any braces not only 
ircuit court may at any time hold a special term for the SUC case® ** 
nrg ys , hee ; an ss have been passed 
irial of persons charged with crime and confined in jail, upon by a grand 
by making out a written order to that effect and trans- jury, i. _. 
mitting it to the clerk, who shall enter the same upon a ee gg 
che record of the court. ‘The act then makes some other charged before 
provisions preparatory to the holding of the court, but a magistrate, 

a i 7 : : . :» Consequently, the 
says nothing about summoning either a grand or petit (Uris 2 
jury. In the case at bar, the clerk, on the reception of power of direct- 
the judge’s order, made out a writ to the sheriff of the ing a grand jury 


2 tyr i] j say ‘aj, to be summoned 
county, requiring him to summon a grand jury, which)? ov) roetal 


was done. ‘This grand jury found the indictment on term. 
which the prisoner was convicted. Iam of opinion this 
grand jury was a legal one, andmy reasonis this: the 


words and substance of the 48th section, above named, 
require this interpretation to give eflect to the-abvious 
intent of the legislature. ‘The section says “ the judge of 
any circuit court may at any time holda special term for 
the trial of persons charged with crime and confined in 
jail, by making an order,” &c. The argument of counsel 
is, that the words “charged with crime and confined in 
jail,” mean that the court can only be ordered where the 
person is charged on the oath of a grand jury, arrested 
and in jailon that charge. I admit that an indictment 
bya grand jury is a charge of crime; but it also seems to 
me that where a person is charged on the oath of some 
Witness, and a warrant is issued, and a party brought 
before a magistrate and by him committed to prison for 
safe keeping, that such person is charged with crime in 
solemn form of law, although it is true that a charge by 
indictment makes the charge still more solemn. ‘The 
Statute law nowhere express'y declares to what court 
the grand jury shall come. But I think the grand jury 
must come to the court having power to try the offence; 
and in this case, the law having given the power to the 
special court to try the person charged with crime, 
all the means necessary to accomplish the end are neces- 
sarily given. It seems to me, therefore, there is no error 
on this point. 
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sept. TERM, ‘The next objection taken by counsel is, that the court 
1837. erred in refusing to arrest the judgment. One count ip 
wom the indictment charges that the offence was accomphish. 
Mary (aslave ed by the prisoner beating the child to death with a 
v. piece of wood, und the other count charges that the 
The State. death was occasioned by drowning, and the jury have 
Quere. Inanin- found both charges to be true; which the counsel say is 
dictment for mur-q repugnancy, and that the verdict is therefore void. | 
Dusen Kill. am of opinion that the child could not come to its death 
ing to have been by both these modes. If the child was beaten with the 
occasioned by = stick in such manner that it must inevitably die in a 
pete — short time by the wound, yet if it were in that condition 
thasanent alleg: thrown into water deep enough to drown it, and it there. 
es it to have been on strangled and drowned, | should say that drowning 
ace sang was the mode of the death, for as long as the child lived 
the jury finda after the beating the death could not be said to have yet 
general verdict of been produced by the beating. If two causes be opera 
guilty? —* ting at the same time on a subject, either of which is en. 
gga int tirely sufficient to produce a given end in time, and one 
10 specify under gets in advance of the other, and the result then takes 
aoe wir place, the approximate cause may safely be supposed to 
guilty. produce the end. 1 think the jury in this case should 
, have been sent back to make up their mind on which 
count of the indictment the defendant was guilty, as she 
might be guilty on e‘ther, but could not have murdered 
by both modes. ‘The court is not now entirely satisfied 
that for this reason, the judgment should be reversed. 
iiciahiieniad Mv The next and only remaiming pvint, is one arising out 
capital offence, Of the bill of exceptions saved on the trial. It appears 
after the evidnce by the bill of exceptions that the State by the prosecu 
on behalf te ting attorney closed her evidence, and that the defendant 
sare are and gave none, and that then the court was about to adjoum 
none offered by till next day, before the argument could take place, 
defendant, by  Whereon it was agreed between the circuit attorney and 
consent of parties é ‘ > ‘ 
and with leave of the prisoner’s counsel, under leave of the court, that the 
the court, the jury jury might disperse till next morning, on the condition 
4 eee on tat the defendant should not and would not offer any 
the re-opening of testimony atall. ‘The court adjourned till next morning, 
the ct. the coun- and the jury dispersed. On the opening of the court the 
sel for the State next day, the jury came, and the State offered to re-er 
re-examined some . : z aa 
witnesses for the 2Mine some of the witnesses examined the day before, 
prosecution that and to examine some others not before examined at all: 
had been examin- '['he prisoner’s counsel objected to this; the court over- 


bef d in- <i ; : 
ed before, and‘ ruled the objection, and the witnesses were examined. 


ditional ones. | What the witnesses deposed to does not appear, nor do! § 


Held, to be error. consider it material it should appear; the objection goes 


against the danger of the practice. {t seems tome that i 
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on this point the court erred. I never have yet seen a 


case that goes as far as this case goes; when the plaintiff 


has data, his evidence in chief, if the defendant gives 
none, he cannot, merely on the ground that he forgot 
something, be allowed to examine new witnesses, nor to 
re-examine old ones. ‘This is not allowed, for two rea- 
sons; first, because there must be an end of the examina- 
tion; and secondly, because to examine a witness after 
he has been discharged, and after the evidence is 
closed, is to allow him an opportunity to fill up gaps by 
perjury ;and to call others, or the same, after they have 
mingled with the crowd, is of most dangerous conse- 
quence to truth and justice, ‘This is the general rule: af- 
ter the plaintiff has closed his case, he can only give 
thereafter rebutting testimony, but that can only take 
place when the other party gives some evidence, other- 


wise there can be nothing to rebut. In the case at bar 


the defendant had no testimony at all; consequently the 
evidence the State gaveafterwards was not of that char- 
acter. ‘There is no reason given on the record why the 
prosecution asked leave and was permitted to give the 
amendatory evidence. It is ; vossible there may be cases 
in which it might be allowed, but I cannot now_think of 
them. The case stands then on the ground that the 
prosecution discovered some defect in the evidence that 
might be supplied, and had Jeave, as matter of right, 
to amend his hold. If this is permitted, what is to 
hinder parties from manufacturing evidence over night 
to fit the case, after, perhaps, they may have some 


hint from some unwary juior as to the opinion of 


the jury. If such a door is once opened, both good and 
bad men will enter the same. ladmit good men would 
uottake unlawful advantage of the privilege, but bad 
ones would; and as the law is not wise enough to distin- 
guish between the bad and the good, it forbids both 
vood and bad from the use of the privilege. If this door 
were once opened, I venture to believe that life and prop- 
erty would be more and more insecure, and perjury be- 
come more than ever an article of purchase. For these 
reasons | am of opinion the judgment of the circuit court 
of Crawford county ought to be reversed. 
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Wuite & Cross v. Coiuer. 


1. Petition and summons. Plea, non est factum, &c. Judgment 
against defendant, and motion for a new trial, on the ground that the 
instrument sued on was not filed in the clerk’s office along with the 
petition. Held, that the objection, if any, could only be taken ad- 
vantage ofin the court below by motion to dismiss, or it might have 
been good cause for continuance, but that defendant waived such 
objection by pleading, &c. 

Ignorance of the lawisno excuse for failures to comply with its 
provisions. 


APPEAL from the circuit court of Cape Girardeau 
county. 
Brickey tor appellants: 

The first point relied upon by the appellants is, the cir- 
cuitcourt erred in refusing the defendants below a new tri- 
al. Second; the circuit court erred in trying the cause at 
the return term of the writ: Because the bill obligatory, 
and the assignments thereon were not filed with the 
clerk as required by law. Third; the circuit court erred 
in disregarding the defendants’ affidavit for anew trial. 
Fourth; the circuit court erred in not permitting the 
defendants te plead their off-set against the assignor of 
the writing obligatory sued upon, according to the defend. 
ants’ affidavit. 

As to the first point, there is no doubt if the affidavit 
of White had been made before the cause was tried that 
he had a just off-set against the action, and could not go 
to trial at that term, the ceurt would have been bound to 
have granted a continuance then; the reason why the 
affidavit was not made fo: a continuance is explained, 
and shown to be the sickness and inability of the de 
fendants to attend court. ‘These facts appear from the 
affidavit set out in the bill of exceptions. The lawis 
clear as to the power of the court to grant a continuance 
for good cause shown—see Digest, page 449, sections 4 


“and 5, “Petition in Debt.” 


It may be said, that inasmuch as the defendants omitted 
to appear and make their affidavit for a continuance in 
the first instance, to enable them to prove the off-set, it 
was too late after judgment to move for a new trial. 
notwithstanding the affidavit. But to this argument ! 
will answer, that the defendant states in his affidavit he 
had no idea or expectation that the cause would be tried 
at the first term; and also, that he was too sick, and un- 
able to come to court within the time prescribed for 
pleading to this form of action. Upon the presumption 
then that the ailidavit is true, and that there was justly 
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due and owing to the defendants upwards of one hun- 
dred dollars from the assignor of the plaintiff, there is 
manifestly a great injustice done to the defendants by 
the decision of the circuit court in refusing to grant a 
new trial for the causes before shown, and such as this 
court will remedy. 

As to the second point, the statute declares “that the 
petition, together with the assignments, shall be filed in 
the clerk’s office, and a writ of summons or capias may 
be served out, executed and returned in the same man- 
ner and with the like effect as upon a declaration in the 
ordinary form”—see Digest, 449, sec. 3. Now it would 
seem from this law that the plaintiff, suing by petition 
and summons, was bound in the first instance to file 
with the clerk the petition and the obligation, &c., before 
a writ could issue; and if he omitted or neglected to do 
so, and a summons should issue, and the sheriff serve the 
same on the defendant, as in this case, and immediately 
after the service of the writ the defendant should go to 
the clerk’s office for the purpose of inspecting the obliga- 
tion as well as the assignments upon which he was sued, 
andshould be informed by the clerk that the law had not 
been complied with, that no such papers had been filed 
with him: I ask, how,is it possible for the defendant to 
make that preparation for his defence and trial at the 
next court, when the law requires him to plead within the 
two first days of the term, or within such time as the 
court shall direct?) In the ordinary course of judicial 
proceedings, a defendant has several days to plead, and, 
if it become necessary, he can then ask leave of the 
court for a longer time to plead. It never coulé have 
been the intention of the legislature, in passing the peti- 
tion and summons law, to have created a trap to surprise 
the defendants, who might have a just cause of defence, 
as in the present instanee. Should it be asked why this 
defence was not set up in the proper time limited by the 
statute, 1 answer, first, the obligation not being filed 
with the clerk, as the law absolutely requires, was well 

calculated to deceive the defendants, and induce them to 

believe that the cause could not be tried at the first term; 
and secondly, according to the affidavit, the defendant 
was not able to come to court until judgment was given 
against him, and then only impelled by necessity, sick as 
he w as, when he was informed of the proceedings 
against him. 

The third point may be already considered; for, if the 
reasons above urged have any weight i in them, it was the 
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duty of the court to have considered the affidavit on a 
motion for anew trial as they would have done fora con- 
tinuance in the first place; and the more especially when 
it is declared by the affiant that in consequence of his 
indisposition he was unable to see and consult with his 
counsel as to his true defence, when, had the court gran- 
ted the new trial as prayed for, the defendants could have 
had the benefit of the advantage of consulting with their 
counsel. With regard to new trials, the statute has 
made provisions that the costs shall abide the event of 
the suit, or be paid by the party to whom such new trial 
is granted, according to the order of the court—see Rev. 
Code, page 470, sec. 2. ‘The injustice of this case will 
appear, when itis considered that the defendant in this 
case was sick, and unable to attend court to apprise 
his counsel of the true nature of his defence. ‘The fact 
that the plaintiff did not comply with the law in filing his 
bill obligatory with the clerk as the! aw requires, induced 
the defendants to suppose the cause could not be tried 
the first term. 

That the defendants were taken by surprise in not be- 
ing allowed to bring in their off-set against Iulkerson, 
the assignor of the bill obligatory, and that they hada 
right to do so, will not be denied, because the statute 
provides “that the obligor or maker shall be allowed 
every just set-off and discount against the assignee or 
assignors, before judgment.” Also, “that the nature of 
the defence of the obligor or maker shall not be changed 
by the assignment, but he may make the same defence 
against the bond or note in the hands of the assignee that 
he might have made against the assignor’’—Revised 
Code, page 104, sec. 3 and 4. 


Cole, for appellee: 

As to the first ground assumed for a new trial, I would 
ask who surprised the defendants? Certainly not the 
plaintiff. ‘This can avail them nothing; and the second, 
which claims an off-set, and states that he would have 
established it, had he believed the cause would have come 
on to be tried that term,as little. ‘The case of 'Town- 
send v. Findley, 3 Mo. Rep. 288, seems to me to settle 
this matter, for the defendants rely upon their ignorance 
of the law and their want of diligence to help them 
through—Scogin v. Hudspeth, 3 Mo. Rep. 124. 

It will be remembered also, that the issues are, first, non 
est factum; second, that Fulkerson never assigned the 
bond to Collier. There is no plea of set-off. ‘The facts 
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alleged in the affidavit of White could not have availed 
the defendants under these issues had it been present in 
court; had it been tendered it must have been rejected 
under this form of pleading, not being pertinent to the 
issues. White also swears he was sick; this might or 
might not have been a good ground for an application for 
a continuance, if White had made the application at the 
proper time. But the bond in suit was not filed with the 
clerk; this is the last reason assigned for a new trial. 
Well, if the bond was material to the defence, why did not 
the defendants present a question to the court below on 
that point? Oyer craved, a motion to dismiss, &c. 

The defendants having failed to make a question 
upon this point, and obtain the decision of the circuit 
court upon it, precludes this court from taking cognizance 
of the matter—see Alexander v. Hayden, 2 Mo. Rep. 
211. But the record does not show whether the bond 
was filed or not; counsel in their motion say so, but that 
does not establish the fact. In the case of Jackson ex 
dem. Horton et al. v. Roe, 9 J. Rep. 76, the court say it 
is a well settled rule that a new trial will not be granted 
because the party came to trial unprepared, and this rule 
applies with equal force to the plaintiff and defendant— 
see also Hanly v. Blanton, 1. vol. Mo. Rep.-49. Upon 
the whole matter, there appears to me not even the 
shadow of anerrorin this case, and such being the fact, 
that the judgment below should be affirmed. 


Tompkins, Judge, delivered the opinion of the court. 


Collier commenced his action by petition m debt, un- 
der the act of the 14th March, 1835, against White and 
Cross, stating that he was the legal owner of a bill oblig- 
atury, made by the defendants to James P. Fulkerson, 
and assigned by Fulkerson to him. 

The defendants pleaded non est factum, without an 
affidavit, and that Fulkerson did not assign; and issues 
being joined, a verdict was found on each issue for the 
plaintiff, and judgment was accordingly entered up. 
The defendants moved for anew trial, for reasons filed; 
and their motion being overruled, they prosecute their 
appeal to reverse the judgment of the circuit court. 

The reasons assigned for a new trial are: 1. That the 
defendants were taken by surprise. 2. That the defen- 
dant, White, had aclaim against Fulkerson, the assignor 
of Collier, which he could have established had he known 
the cause would have been tried at the retarn term of 


85 


SEPT. TERM, 
1O0t« 
BO 
White & Cross 


Vv. 
Collier. 





86 SUPREME COURT OF MISSOURI. 


sepT. TERM, the writ. White, one of the defendants, also filed his 
1837. affidavit, stating that Fulkerson, the assignor, was in- 
——~—m =~@§«debted to him for goods sold, &c., to the amount of one 
White & Cross hundred and seven dollars and some cents, the most of 
Colter which debt accrued, as he believed, before the assignment 
of the bill to Collier; that the bill or instrument sued on, 

and the assignment, was not filed along with the petition 

in the clerk’s office, as is required by law—see third sec- 

tion of the act above referred to; that he had employed 

counsel, generally, to attend to his business in court, but 

not go into a detail of his defence, under the impression 

that the cause would not be tried at the return term; 

that the affiant had been sick, and could not with satety 

and propriety turn out until the morning after the Judg 

ment was rendered; and that nothing but necessity could 


have induced him to do so; that he knew nothing of the | / 


law under which he was sued, and was not aware until 
the morning, when judgment was rendered, that judgment 
could be obtained against him at the return term of the 


writ. The circuit court overruled the motion for anew 


trial, and this is assigned for error. 
Petition andsum- By the third section of the act, under which this suit 
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mons. Plea, non Was commenced, it is provided, that the petition, together | 


estfactum,&c. with the instrument sued on, and the assignments, shall 
Judgment against b 2 re ; ayn 2 ago 
deft. and motion D€ filedin the clerk’s office, and a writ of summons ot 


for a new trial,on Capias may be sued out, &c. ‘This court never yet has 


the ground that decided what would be the consequence of a failure to 
the instrument 


sued onwas not file the instrument of writing sued on at the same time | 
filed in the clerk’s With the petition. It might, perhaps, be decided to be 


x Re with cause either for dismissing the plaintiffs’ action or fora 
ne petition. ‘ 


Held, that the ob Continuance, Here there has been no action of the cit- |7 
jection, if any, Cuit court onthe matter. Had the defendants moved | } 
could only be ta- the circuit court, either to dismiss the cause or continue 


ken advantage o 


rn the court below Its its decision on the matter would have furnished a point 


by motion to dis- On which this court could have decided. But the defen- | 7 
miss, or it might dants by pleading to the action, waive all objections to | | 
the time of filing the instrument of writing sued on, and | | 


have been good 
cause for contin- “, ~ : ‘ : 
uance, but that Claimanew trial, because of surprise. But suppose the 
a — such failure to file the bill sued on were good cause for new 
objection by . ; . “y: ee a 
pleading, &e. tal, no evidence of the time of filing it is preserved on 


sume that the circuit court saw that it was filed in time. 


Ignorance of the There is then no other reason left for a new trial than : 
law is no excuse the defendant’s alleged ignorance of thelaw. If he was 7 


for failures to . : 
comply with its #gnorant of the law, he must abide the consequences o! 


provisions, such ignorance. The law has been published long enough 
for him to be informed of it. Ignorance of the law is no 


the record, and such being the case, this court must pre- | 
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excuse. He had employed caunsel, and because he did sept. Term, 
not know the cause would be tried at the return term, he 1837. 
had failed to inform his counsel of the particulars of his wenn 
defence. His counsel, however, knew well that they were Yates, admx. 
required to go to trial at the first term, and accordingly K . rT 
leaded; and under neither of the pleas, by them plea- — 
ded, could the demand of the defendants be given in 
evidence. With this view of the case it would be hard 
to imagine any cause for a new trial that would be 
deemed good. But the defendants wish a new trial, in 
order that they may have allowed to them a set-off for a 
sumofmoney about one ninth part of the judgment against 
them, and this tooa debt, contracted by the assignor of the 
bill sued on, probably since the making of said bill, and for 
which debt they might have had their action. A court 
could hardly, under any circumstances, grant a new 
trial to let in such a demand; but in the bill here sued on 
itis expressed that the sum therein specified shall be 
paid without defalcation; and by the fourth section of 
the act concerning bonds and notes, passed 4th February, 
1835, see Digest, page 105, the defendants are not allow- 
edany set-oif or discount against the assignee where 
the bond or note is made payable without defalcation or 
discount. For the reasons above given, the circuit 
court, as it appears to me, has committed no error in re- 
fusing a new trial, and its judgment ought to be affirmed; 
and the other two Judges concurring in this opinion, it 
is affirmed. 





Yates, apMx. v. Kimme, & Tay or. 


i. Two counts cannot be joined in a declaration, in one of which the 
plaintiff sues as administratrix, and in the other in her individual 
capacity. 

2. Neveitheless, such misjoinder is cured by verdict, and cannot be 
takenadvantage of by motion in arrest. 


ERROR to the circuit court of Perry county. 





Cole, for plaintiff: 

The plaintiff in error contends, first, that the circuit 
court erred in arresting the judgment below. Secondly, 
the circuit court erred in giving judgment for costs 
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sept. Term, against her; and thirdly, if the judgment for costs be 

1837. right, yet the circuit court erred in rendering a judgment 
warm = de bonis propriis, when the action was brought by her as f 
Yates, admx. administratrix, and not in her individual right. ‘Then,as F 
to the first error, the court gives leave toamend. Does F 
the plaintiff comply with this permission of the court! 7 
She does not. Instead of an amendment there is a new & 
complaint filed, in which neither the plaintiff nor cause [ 
of actionare the same. The defendants appear to this © 
new action and plead, go to trial and are convicted, | 
They waive the necessity of a writ, &c. It is true, the 7 
new declaration is formally defective, and a special de- 7 
murrer would have lain, but it is now too late to complain 7 
after verdict, &c. The new declaration does not cor- 
respond with the process in the first action; this was |) 
necessary—1 Chitty, 249; it was an original proceeding [ 
to which the defendants appeared without process, &c. 7 
In the case of Boisse v. Langham, 1 Mo. Rep. 572, the 
supreme court have considered and defined an amended |? 
declaration, and the present case, considered in refer.) 
ence to that question and that decision, it must be con fF 
ceded that the last count filed in the circuit court by the 
plaintiff in error in the above cause, was no amendment fF 
atall to the original proceeding; and if there was no 
amendment, there could be no misjoinder. ‘The circuit 
court erred, therefore, in arresting the judgment. Butil 
there be no error in the arrest of judgment, yet, secondly, F 
the circuit court erred in rendering judgment against the 
plaintiff for costs. An arrest of judgment is a refusal to F 
give judgment; and our statute concerning costs does 
not extend to such a case—Stat. of Mo. 127; Paugbum 
v. Ramsey, 11 J. Rep. 143. ‘The circuit court, therefore, F 
erred in this matter; and as to the third and last error | 
assigned, I refer to the case of Laughlin et al. v. McDon- 
ald, 1 Mo. Rep. 684, to show that such a judgment is 
erroneous; and also, to 2 Impey’s Practice, 453, wher & 
the form of a legal judgment ina case like the above is F 
given. 


v. 
Kimmel & Taylor, 





Brickey, for defendant in error: 

To sustain the correctness of the decision and judg- 
ment of the circuit court in this case, | assume the fol- 
lowing positions or points, to be considered by this court: 

1. ‘Too many persons cannot be made plaintiffs, or 
the action must and will fail; for, if the legal interest of 
two or more be several, they must sue severally, and can- [ 
not join. 
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9, Where the cause of action, as well as the interest, sept. TERM, 
s several, each and every one injured must sue several- 1837. 
and cannot sue jointly. ed 

3, ‘The records in this case show that the injury com- Yates, admx. 
plained of, as stated in two counts of the declaration, was 
one to property belonging to the plaintiff as adminis- 
ratriz; and also the same declaration shows the proper- 
y belonged to the plaintiff in her own right. 'Theretore, 
jotwithstanuing the finding of a general verdict for the 
laintiff, the court below could not give judgment for the 
aintiff. 

4. There being two separate and distinct interests 
hown in two several plaintiffs, by the several counts in 
je same declaration, it was impossible for the court to 
etermine for which of those plaintifls to give judgment; 
onsequently, the decision of the circuit court in arrest- 
g the judgment was correct. 

In support of the several points here laid down, I rely 
pon the following authorities: 

1 Chitty’s Pleadings, page 8 At law as well asin 
quity, courts will not take cognizance of distinct and 
eparate claims or liabilities of diflerent persons in one 
uit, though standing in the same relative situation—see 
ume book, page 51. ; 

If too many persons be made co-plaintills, the objec- 
on, if it appear on the record, may be taken advantage 
f, either by demurrer in arrest of judgment, or by a writ 
f error—1 Chitty, page 54. A plaintiff cannot join in 
ie same action a demand as executor or administrator 
‘th another in his own right—see 1 Chit. Plea. 202; 2 
aunders’ Rep. 117, note 2. 

The consequences of a misjoinder are more important 
1an the circumstance of a particular count being de- 
ctive; for in the case of amisjoinder, however perfect 
lecounts may be in themselves, the declaration will be 
ad ona general demurrer, in arrest of judgment, or 
pon a writ of error; and the plaintiff cannot, if the dec- 
bration be demurred to, aid the mistake by entering a 
olle prosequi, so as to prevent the operation of the de- 
urrer—1 Chitty, page 206. 

_ An executor or administrator cannot, in the same ac- 
on, join a demand in his own right with one in the right 
f the testator, or intestate; for the rights being of sev- 
ral natures, there must be several judgments. Soa 
laintiff shall not have an action against another to 
harge him as executor or administrator, and also in his 
wn right; for the judgment in the one case is de bonis 


v. 
Kimmel & Taylor. 
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testatoris, and in the other de bonis propriis—see 2 Saun- 
ders’ Rep. page 117; 2 Bac. Abr. Executors and Admin. 
istrators, page 92, letter O. 

The law, as laid down in all the authorities above cited, 
would seem to show clearly that the declaration in this 
case is bad; nor can the verdict of the jury cure the de. 
fect; for such misjoinder, either by or against an execv. 
tor or administrator, is a defect in substance, and there. 
fore bad on a general demurrer, or in arrest of judgment, 
or on error. 


Eowarns, Judge, delivered the opinion of the court. 


This was an action of trover, commenced by Yate, 
as administratrix, against Kimmel and Taylor. The 
declaration contained two counts, alleging the right oi 
property to be in the plainuff as administratrix; to whiei 
the defendants pleaded not guilty. Ata subsequent term, 
the plaintiff obtained leave to amend her declaration, and 
under this permission filed a count, alleging the right oi 
property to be in herself individually. Plea, again no! 
guilty,and verdict for plaintiff. On motion of defeni: 
ant, the court arrested the judgment, and afterwards gave 
judgment for the defendar.t for costs. 

The first question, upor this statement of the case. 
is, was there amisjoinder of actions? The plaintiff sued 
originally in her capacity of administratrix, and after 
wards joined a count in the same action in her in 
dividual capacity. In a_ legal sense, the plaintiff, in he 
character as administratrix, is one person, in her charac: 
ter as an individual she is ancther and a different person. 
If the interest of two or more be several, and there be ne 
express contract with all, they must sue separately. Her 
the interest of the plaintiff'as administratrix, and her i 
terest as an individual, are several and distinct interests. 
and should be pursued separately. The courts will not 
take cognizance of distinct and separate claims or liabil 
ities of different persons in the same action—1 Chitty’s 
Plea. 8 and 31. Nor cana person, in the same action. 
join a demand in his own right, and a demand as repre: 
sentative of another, or in autre droit, nor demands 
against a person on his own liability, and on his liability n 
his representative capacity—1 Chit. Plea. 200; nor cana 
person join in the same action a demand as executor ani 
a demand in his own right--1 Chit. Plea. 203. In thi 
case, then, there was a misjoinder of action. 

The next question is, what are the consequences of thi: 





FOURTH JUDICIAL DISTRICT. 


misjoinder? The defendant might have demurred to the 
declaration, but after verdict no advantage can be taken 
of it inarrest of judgment, or uponerror. When a ver- 
dict has been rendered in any cause, the judgment there- 
on cannot be stayed, or in any way atlected, for any 
variance between the original writ, plaint, and declara- 
tion, or either of them—-R. C. 468,s.7. The count al- 
leging the right of property to be in the plaintiff in her 
own right, is a variance from the original writ, which, 
after verdict, is cured by the statute. Nor can the judg- 
ment be Stayed, or in any way affected, for the omission 
of any allegation or averment, without proving which 
the triers ought not to have given such verdict—-R. C. 
468,s. 7. Here wasan omission to allege in the amend- 
ment to the declaration that the plaintiff claimed the 
property as administratrix; without proof of this allega- 
tion, the jury ought not to have found a verdict for the 
plaintiff? It must be presumed, therefore, that this matter 
was proved. The judgment of the circuit court is re- 
versed and the cause remanded; and said court is directed 
toenter up judgmentin favorof the plaintiff upon the 
verdict rendered by the jury. 


Tue Srate v. Beasiry. 


The word such” in the J5th sec. of the 7th art. of the act concerning 
crimes and punishments, is probably a typographical or clerical in- 
accuracy, and should be rejected—the offence specified in that sec- 
tion having no necessary or natural connection with the one provi- 
ded against in the section preceding. 


McGirx, Judge, delivered the opinion of the court. 


The grand jurors for Perry county, at the December 
term of the circuit court, indicted Beasley for disturbing 
the peace of a family in the night time. There are two 
counts in the indictment. ‘The first charges that in the 
night time, Beasely went to the dwelling house of one 
Winfield, his family being therein, and by loud and un- 
usual noise disturbed the peace of the family. The se- 
cond charges that the peace of the family was disturbed 
by the defendant at the dwelling aforesaid, the defendant 
being at the door of the house, and then and there using 
loud, offensive and indecent conversation, &c. Thede- 
lendant appeared and moved the court to quash the in- 
dictment, for the following reasons: 1. There is no 
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sept. Term, Venue laid tothe offence. 2. There is no offence charg 

1837. in the indictment. 3d and 4th, thesame as the secon 
wre ~=sowhich motion the court sustained; to 1everse which, 
The State. State brings the cause here by writ of error. 

; As to the first reason, to quash, there is no foundatip 
in the record for the objection; both county and townstj 
are named in the body of the indictment. As to th 
second objection, the difficulty arises out of the peculy 
phraseology of the 14th and 15th sec. of the 7th art 
the act respecting crimes and punishments—R. C. 203 

The i4th section provides that “every person wh 
shal! take or keep possession of any real property bj 
actual force or violence, without the authority of law;e 
who being armed with a dangerous or deadly weap 
shall, by violence to any person in possession or entitle 
to possession, or by putting him in fear of immedias 
danger to his person, obtain or keep possession of ay 
real ; property without the authority of law, shall oncot 
viction, be adjudged guilty,” &c. 

Then the 15th sec. provides that “if any such persong 
persons shall, in the night time, wilfully disturb the pea 
of any neighborhood or of any family, by loud and unusw 
noise, loud and oflensiv e, or indece nte onversation, eve 
person so offending shall be fined,” &c. 

The words * if any such person” create the objectiot 
For the defendant, Beasley, it is argued by Mr. Cole thi 
the word “such” refers the person in the 15th section bas 
to the persons in the 14th section, who by violence at, 
force get real property into their possession, without a 
thority of law, and then by loud noises, &c. disturb th 
peace of afamily or neighborhood, and to those, whi 
being armed witha d: ingerous weapon shall, by violent! 
toany one, keep possession of any real property, cot 
trary to law, &c., shall then, and in that condition, 
loud noise, &c., disturb any family, &c. 

The word**such” | do not agree that this is the just interpretation as th 
cg vias aha *'i5th section. Iam of opinion that the word “such” | 

act concerning the section got in by accident or carelessness. If tl 
crimes and pune word is rejected, then the section will read, that if an} 
rocsmgepacton i ‘” person shall disturb the peace of a family or neighbo: 
icai orclerical in- hood, by loud and unusual noise, in the night time, he 
accuracy, and — shall be punished. The object of the whole article @ 
ee eee to be, by its title, to punish offences against publi 
ed—the offence PEArs to De, I P 

specified in that peace, and the peace of persons; and what ‘possible rei: 
section having no son can be assigned why the legislature should only s¢ 
necessary OF NAt- Jeot those, as being capable of the crime, who had befor 


ural connection 
with the one pro- that took or kept possession of’some real property with 


v. 
Beasley. 
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nt authority of law, by violence, and being armed with 
dangerous and deadly weapon, without distinguishing 
hether the same should have been the property of the WAN 
nily or neighborhood disturbed by the noise or not? The State. 
hat difference can it make to the family or neighbor- v. 

od, it their peace be broken, whether or not the  P°**!¢Y: 
ender had before committed the offence of turning ee eee 
eping some one out of his property unlawtully or not? the ‘section prece- 
snothing salutary can be gained by limiting the con- ding 

uction to persons in the 14th section, and much is 

be gained to the public by rejecting the word “such” 

the 15th section, | think the word ought to be re- 

ted, and that the judgment of the court below 1s re 
reed. and the cause remanded for a trial. 


SEPT. TERM, 
1837. 





I certity that ] have compared the printed copy of the Decisions contained in thi 


scmicannual part with'the MS. copy on file in my office, and find the same cortec'! 


printed. 


W. B. NAPTON, Attorney Genera’. 
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Ducker v. Barnett & Sueore. 


warchouseman is not responsible asa common carrier; he is only 
bound to use ordinary diligence in securing property placed under 
hus charge. 


ERROR to the circuit court of Jackson county. 


. C. Burch, for appellant: 

Upon this evidence the court instructed the jury, on 
option of the plaintiffs, “that if the jury believe from 
e evidence that the defendant received: the goods at 
e lower bank, and undertook to keep them for a rea- 
nable reward, and attempted to carry the goods up the 
nk, and in so doing lost the goods, he is responsible, 
less it was out of his power to save them from acts ef 
bd or the enemies of the State.” The giving of this 
struction is assigned for error, and surely rt is manifest 
or. 

The doctrine embraced in the instruction is applicable 
ne tocommon carriers, and probably to te 





98 


MAY TERM, 
1838. 
OO aa 
Ducker 
Vv. 
Barnett & Sheoie. 


SUPREME COURT OF MISSOURI. 


and stable-keepers; and what is said in the declaration 
about common carriers? Not a word. It charges the 
defendant as an ordinary bailee for hire, which every 
warehouseman is in law—see Story’s ¢ orn 
Bailments, page 289, and as such responsible for losses 
by ordinary negligence—Ibid, Jones’ Bailments, 97, 49 
and 96; Roberts v. ‘Turner, 12 John. R. 232; Brown v, 
Denison, 2 Wendell’s R. 595. And the case of a ware. 
houseman is not to be governed by that required of com. 
mon carriers—vide same authorities. 

But suppose the declaration charged the defendant 
with any promise or undertaking whatever to carry, (but 
it does not,) it is not every person who undertakes, to 
carry goods for hire that is deemed a common carrier, 
A private person may contract with another for the 
carriage of his goods, and incur no responsibility beyond 
that of any ordinary bailee for live; that is to say, the 
responsibility of ordinary diligence—Srory’s Bailment 
322: Bac. Abr., Carrier A.; Mobinson v. Dunmore, 2 Bos. 
& Pul. 417; Hutton v. Osborne, Selw. N. 2. 382,N; 
Jones’ Bailm. 121. ‘To bring a person within the de. 
scription of a common carrier, he must exercise it asa 
public employment; he must undertake to carry goods 
for persons generally; and he must hold himself outas 
ready to engage in the transportation of goods for hire 
as a business, not as a casual occupation pro hac vice— 
Story's Com., Bailments, 322, and authorities there cited 
in note 2. A common carrier has therefore been defined 
to be one who undertakes for hire or reward to transport 
from place to place the goods of such as cioose toem 
ploy him—Story’s Com. Bailments, 322, and authorities 


4 


there cited in note 3. 


Burden, for appellee: 

The main questions presented ‘rom the declaration,ev 
dence, and the instructions given and refused, are: First 
did the appellant become liable as a common carrier! 
Secondly, was the judgment given for the proper party’ 
Thirdly, is the evidence made a part of the record in this 
cause? First, ] contend that the declaration is sufficient 
ly broad to charge the defendant below as a commot 


carrier—see 2d vol. Ciitty’s Pleadings, pages 655, 679. 


Secondly. That the evidence is sufficiently broad to 
charge the defendant as acommon carrier, although is 
in proof that the defendant had said that he would, 
receive and be responsible for goods thrown on the lowe! 
bank; yet, it is very evident that he received the plait 
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tiffs’ hogshead of sugar and two other persons’ goods 
and chattels at the lower bank on the same day; and that 
the plaintiffs had no notice that he was not accustomed 
to receive goods at the lower bank on the river; and the 
evidence goes to show that he, the defendant, was in the 
habit of receiving goods at the upper bank for persons 
generally, and storing the same, and receiving compensa- 
tion therefor, thereby holding himself out asa common 
carrier. 

Thirdly, That warehousemen in this country fre- 
quently have the business and duty of carriers attached 
to their other character, and then they become responsi- 
ble as carriers—see 2d vol. Kent’s Com. page 591, and 
note KE. and authorities there cited—see, also, Story’s 
Com. on Bailment, pages 289, 296. 

Fourthly. ‘That it Ducker cannot, under the state ot 
this case, be made responsible as a common carrier, and 
aportion of the instructions were wrongly given and 
refused; yet, the evidence most clearly shows that he 
did not use ordinary care in managing said hogshead of 
sugar; therefore, the judgment in the court below 1s giv- 
en for the right party, upon a full view of the record and 
proceedings, and should not be reversed. This point, I 
apprehend, if well founded, has been too often ruled to 
require a citation of authorities. 

Fifthly. That the evidence is not saved in the bill of ex- 
ceptions, so as to make ita part of the record, and there- 
fore the court is bound to presume thatthe court below 
zave the proper judgment, and the same should not be 
eversed. 


Toupkins, Judge, delivered the opinion of the court. 


William B. Barnett and Charles H. Sheofe, brought 
heir action before the circuit court against William 
Ducker, and having there obtained a judgment, Ducker 
prosecutes his writ of error to reverse that judgment. 

From the bill of exceptions it appears that Ducker 
ept a warehouse on the Missouri river; and that among 

any other articles put on shore near his warehouse for 
he merchants of Jackson county was a hogshead of su- 
har, Weighing about 1,100 pounds, belonging to the plain- 
iis. It was proved that this hogshead of sugar was 
anded on the second bank of the river above high water, 
nd that the defendant had been often heard to say that 
le would not receiveand be responsible for goods deliv- 
ted on that bank. It did not appear that the plaintiffs or 
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may rerm, either of them heard him say so; but he promised, at the 

1838. request of one of them, to take charge of it, and attempt. 

wns =e ed to roll it on the higher bank, with the aid of several 

Ducker persons, and being unable to do so, he let it remain there 
all night; and next day a man coming to the landing with 
a wagon and team to carry a load off, he was requested 
by Ducker, the defendant, to draw the hogshead of sugar 
to the top of the bank; the hogshead was put on a slide, 
and in attempting to draw it to the top of the upper 
bank, the pins or standards in the hinder part of said 
slide, or one of them, broke or came out, and the hogs. 
head rolled into the river, and was lost. The witnesses 
stated that the fore part of the slide ran upon a log by 
sliding down the slope of the bank, and that at that time 
one or more of the pins broke or came out of the hinder 
part of the slide, and the hogshead was lost. On motion 
ofthe plaintiffs, the court instructed the jury that the de- 
jendant was responsible, unless they should find that it 
was out of his power to save the hogshead from the acts 
of God or the enemies of the State. 

The giving of this instruction is assigned for error. It 
ee does not appear to me to be material whether the plain- 
ss a commen car. tifts had or had not heard of the defendant’s declaration 
rier; he is only that he would not receive and be responsible for goods 
yound to use or- delivered on the second bank. He took charge of this 
seg hogshead of sugar at the request of one of them, and 
erty placea under having done so, he became answerable for using ordina- 
mee ange ry diligence. The plaintiff must be presumed, as he 

was on the spot, to be informed of the state of the road 
up the bank, and to have requested the defendant to take 
charge of the sugar, subject to the risk of a good or bad 
road, as the case might be, and the jury should have been 
instructed that if they found that the defendant used or. 
dinary diligence in attempting to get the sugar to the 
upper bank, they must find for him. 

The circuit court, in my opinion, committed error ia 
telling the jury that the defendant was liable for all ac- 
cidents, except such as happened from the acts of God or 
the enemies of the State. Its judgment ought then, ia 
my opinion, to be reversed; and the rest of the court con- 
curring, it is reversed, and the cause remanded. 


w% 
Barnett & Sheofe 
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Lane v. Prick. 


Paro! proof is not admissible to vary, add to, or contradict a witten in- 
strument. 


Evwarps, Judge, delivered the opinion of the court. 


Lane hired a negro man of Price for one year, and 
gave his bond for eighty dollars, the amount of the hire, 
and subsequently paid it without complaint. 

Lane atterwards sued Price before a justice of the 
peace, to recover for time lost by said negro man in con- 
sequence of sickness while he was hired to said Lane. 
Price had judgment before the justice, and Lane appeal- 

d to the circuit court. 

On the trial in the circuit court, Lane offered to prove 
yy parol testimony, “that at the time of hiring, it was 
ngreed that if the negro was taken sick, he was to be 
ent home to the defendant, and the defendant was to 
ose the time of such sickness; and further, to prove that 
aid negro was sick, and had been sent home, and that by 
iis sickness he had lost several months of his time during 
he year he was hired.” ‘The defendant objected to the 
ntroduction of this testimony, and the court sustamed 
he objection. Lane suffered a non-suit, and afterwards 
moved the court to set it aside and to grant him a new 
rial; because, 1st. The court erred in refusing the plain- 
iff leave to introduce the proof which was oflered by 
aid plaintiff. 2d. The court erred in refusing the plain- 
if leave to introduce the parol evidence as above stated. 
‘he court refused to set aside the non-suit and granta 
ewtrial. In this the court did not err. 
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The bond given by Lane to Price was in these words; Fsre! proof 18 no: 


On or before the twenty-fourth day of December, 


admissible to va- 
ry, add te, or con- 


ighteen hundred and thirty-four, we promise to pay E. tradict a written 
rice, or order, the just and full sum of eighty dollars, *trument. 


hwful money of Missouri, for the hire of a negro man 
y the name of Hannible, with usual clothing.” Lane now 
ttempts to prove “that at the time of 'the hiring, it was 
greed that if the negro was taken sick, he was to be sent 
ome to the defendant, and that the defendant was to 
bse the time of such sickness.” This was an attempt 
edd acondition tothe contract not expressed in the 
nd, but alleged to have been made at the time of mak- 
ig the bond. The condition attempted to be added, 
bes materially to change the effect of the bond, and is 
consistent with it. In an action on a bond, a party 
ll not be permitted to show a condition different from 
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that expressed in the bond—1 Phil. Ev. 480, nor should 
aparty be permitted to add by oral testimony a condition 
to a bond that has nocondition. To vary, alter, add to, 
or contradict a written instrument, the evidence offered 
should be equal in dignity to that attempted to be contra. 
dicted, added to, altered, or varied. ‘The judgment of the 
circuit court ought to be affirmed; and Judge Tompkins 
concurring, it is affirmed. 


McGirk, Judge, dissenting: 

{am of opinion the Jaw in this case is correctly laid 
down: but I am also of opinion that the law is hardly 
applicable to the case. I consider the evidence offered 
sutlicient to establish a substantive and distinct contract, 
and in no wise enlarging the bond, but proceeding on 
new matter fit for the subject of a new and distinct 
agreement. 


Martien v. Barr. 


Where, on atrial before a J. P. defendant has been called on by pit! 
to testify, and an appeal istaken to the circuit court—on the tml 
in the circuit court, the plaintiff will not be allowed to prove what 
was admitted or disclosed by defendant in his examination befor 
the justice. 


ERROK to the circuit court of Cooper county. 


Hayden and Adams, for appellant: 

The only point in this case is, whether the circuit court 
erred in rejecting the testimony offered, and in over: 
ruling the motion for a new trial? 

There is no rule of evidence better established than 
that the admissions of a party are always testimony 
against himself, and upon this ground the judgment ol 
the circuit court ought to be reversed—see Swift’s Di 
gest, 126; 1 Starkie’s Ev. 61; 2 Starkie’s Ev. 20, 22;! 
Phil. Ev. 74, 286, note (b.) Rex v. Clarke, § T. R. 220; 


et passin. 


Wilson of Cooper, for appellee. 
We deny that the circuit court erred in excluding the 
testimony. 1. Because it isa general rule of evidence that 
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will not be denied, that hear-say testimony is inadmissa- yay TERM. 
ble, and that the best testimony the nature of the case 1838. 
will admit of must be produced. The defendant had we, 
| properly testified before the justice in the same cause, and Martien v. Barr 
che circuit court having taken possession of the cause de 
novo, it was still competent for the plaintiff to introduce 
the defendant as a witness, and in the event of the refusal! 
i the defendant to testify, the plaintiff might have tes- 
‘ified himself; either of which would have been better 
testimony. 
2, Because it would have defeated the object of the 
statute. If he had have been permitted to introduce this 
evidence, he might have introduced afterwards other 
‘stimony, and have thus made out a chain of testimony 
to suit his own side of the case; and by thus managing, 
rst setting defendant’s testimony before the justice, 
rovein the circuit court by another witness what that 
‘estimony Was, and afterwards connect it with other facts 
yy still further testimony, (and defendant, not being a 
witness in the circuit court, would be unable to explain,) 
: would be an evasion of the statute, which enacts that 
ifterthe examination of either party as a witness, no 
further evidence shall be given—Statutes of Mo. page 
‘51.section 16. 


Tomrxins, Judge, delivered the opinion of the court. 


Martien sued Barr before a justice of the peace, and 
udginent being rendered against him by the justice, he 
ppealed to the circuit court, where judgment being again 
ve ‘n against him, he sued out his writ of error to reverse 
at judgement. 

Itappears from the bill of exceptions that Martien, the 
olaintif in error, offered to give as evidence m the circuit 
vourt the testimony of Barr before the justice of the 
ace, and that the court refused to permit him to do it. 

“or this reason he moved to set aside the verdict and for 
inew trial. ‘The circuit court overruled his motion. 

The only point made is, whether the circuit court com- oe ras ~ 
nitted error in refusing to permit evidence of the testi- ree a pt 
mony of Barr before the justic e? Barr, the defendant, on by pltf. to tes- 
| “ been examinedas a witness before the justice of the fy, and an appeal 

ice contormably to the provisions of the act to estab. is '*kemto the cir. 
is justices courts—see 16th and 17th sections of the inthe cir. ct. the 
sth article of that act, page 361 of the Digest of 1835; pltf. will not be 
and the plaintitf sought to give evidence of that testimo- Sov sgaotin 4 eee 
ny by him there given under the head of admissions. aS ted or disclosed 


eel 


{ 
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known in treatises on evidence. These admissions are 
such as a party voluntarily makes, thereby sometimes 
disclosing evidence favorable to his antagonist. The 
16th section above cited allows either party to require 
the other to besworn. ‘The 17th section permits either 
party tosummon the other to testify. Bach of these 
sections is an encroachment, and a considerable one, on 
the common law rule that no party to a suit shall be re- 
quired to testify against himself, and they ought, in my 
opinion, to be construed strictly. It has never been de- 
cided by this court whether, in cases brought up from 
the justices’ court to the circuit court, in which one of the 
parties had been examined before the justice, he could 
also be examined as a witness in the circuit court. But 
it seems to me much more reasonable that this should be 
permitted, than that evidence should be given of what 
the party swore before the justice. A plaintiff might 
weil depend on the testimony of a defendant to sustain 
his cause before a justice of the peace, and for want of 
that evidence he might lose the same cause before the cir- 
cuit court. The law permits him to probe the consc'ence 
of the defendant, leaving to the defendant also the care 
of his own interests. If a witness be permitted to tes- 
tify to the circuit court concerning the evidence given 
by the defendant on the trial before the justice, the de- 
fendant loses the right of taking care of himself, which 
he had before the justice, and 1s exposed to the risk of 
having his testimony misrepresented by the friendly wit- 
ness of the plaintiff. 

It appears to me to be against equity to permit evi- 
dence to be given before the circuit court of the declara- 
tions of the defendant before the justice. The judgment 
of the circuit court ought, in my opinion, to be affirmed, 
and Judge Epwarps concurring with me, it is affirmed. 

Epwarps, Judge—I concur in the foregoing opinion. 

McGiex, Judge—! dissent. 
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Rossins vy. Stevenson & Horp. MAY TERM, 
1838. 


Where plaintiff suffers a non-suit, and makes no motiontosetit aside, Wee 
and no bill of exceptions is taken, the supreme court cannot under- 
‘gies Robbins 
take to reverse the decision of the court below, whatever may have 


been the merits of the plaintiff. bl 


Stevenson & Hord. 


ERROR to the-circuit court of Cooper county. 
Tompgins, Judge, delivered the opinion of the court. 


Robbins brought his action of trespass in the circuit 
court of Cooper county against Stevenson and Hord. 
They pleaded in justification, that the trespass, alleged 
inthe declaration to have been committed, was the act 
of the sheriff, under the authority of a writ of attach- 
inent issued out of the circuit court. The plaintiff re- 
plied, that the writ of attachment was issued before any 
bond was filed, as required by the act of the assembly. 
To this replication the defendant demurred, and the en- 
try onthe record is this: “The parties by their attor- 
nies came, and the demurrer filed in this cause being ar- 
gued, was sustained by the court, and this cause is con- 
unued until the next term of this court.” At the next 


term of the court, the plaintiff suffers a non-suit, and 
now he prosecutes his writ of error to reverse the judg- 
ment of the circuit court. 
There is no motion appearing on the record to set Where pitf. sut. 


aside the judgment of non-suit; indeed, there is no bill of ‘TS ® non-suit, 
and makes no 


exceptions; and the plaintiff has brought up nothing on motion to set it 
which this court can act. Had he desired to have the aside, and no bili 
opinion of this court on the issue of law made in the —— ” 
pleading, a judgment ought to have been entered up cannot undertake 
against him on the demurrer. ‘This was not done, but he to reverse the de- 
continues his case till the next term, as if he intended ¢iS!#? of the court 
‘ : ‘ below, whatever 
atthat time to get leave to amend his pleadings; and may have been 
when the next termcomes, he voluntarily goes out of the merits of the 
court. No reason occurs to me why the judgment of Plainufl — 

the circuit court ought not to be affirmed; and the rest 


of the court concurring in this opinion, it is affirmed. 
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Maurin v. Boro & Bryant. : 


A. died, leaving his wife devisee and executrix during her life or wid- 
owhood. After proving the will, &c. the widow contracted several 
debts for the benetit of the estate, for which she gave her individ- 
ual notes, and then intermarried with one M.—Held, that the ad- 
ministrators of the estate, appointed by the county court on the 
marriage of the widow, pursuant to the provisions of the will, were 
liable to M. for the amountof these notes, as so much money paid to 
the use of the estate. 


Todd, for appellant: 

The plainutl seeks a reversal of the judgment below, 
anda judgment in favor of his demand, upon these 
grounds: 

First. That the demand presented by him to the Boone 
county court,is a demand against the estate of James 
T. Moss, deceased. 

Second. That it is a demand due to the plaintiff. 

1. The executrix, in executing the will, had discre- 
tionary puwer, and her contracts were obligatory upon 
the funds and property of the estate—2 Maddox, 159; 1 
Pirtle’s Dig. 426, sec. 82, 84; 2 Pirt. Dig. 45, sec. 28. 

2. She might use common and ordinary means em- 
ploved in transacting the business of the estate, and con- 
tract debts upon credit and execute notes—1 J.J. M. 
289; 2 Pirtle’s Digest, 207. 

3. That in contracts relating to the trust property, 
and with the fiductary, no implication or inference will 
arise to charge the fiduciary in his private capacity; and 
a contract executed binds the trust estate, and the trustee 
in his representative capacity—1 Cranch, 345; 3 Cain, 
69; 1 T.R. 172; 12John. 444. 

4. In contracts thus executed, the designation of the 
individual that he acts in trust, or any omission so to de- 
signate his character, does not affix the true character of 
the person making the obligation; but it is fixed by law, if 
the persons actually entered into the contract in such ca- 
pacity, and it be made about the estate in trust, or with- 
in the powers granted—2 Cowen’s Rep. 533; 5 Whea. 
326. 

5. Inexecuting notes, the obligation will be construed 
according to the tent of the parties in creating’ the li- 
ability—zbid; 1 Bibb, 157; 2 Pirtle, 158, sec. 2, title 
*Partners.”’ 

6. The contract of no fiduciary will be made an indi 
vidual responsibility, without express contract, and upon 
new consideration—ibid; 2 Littell, 66, 

7. Upon the old consideration a new contract super- 
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adds no additional obligation—2 Littell,66; Saunders, may TERM, 
210. 1838. 

8. Therefore, the law will not infer a responsibility or .w-v™~ 
obligation on a trustee, in his individual character, with- rae 
out good consideration and express contract. 

Second. That it isa demand due the plaintiff. 

1. The plaintiff paid the debt the defendants owed 
for the estate, which, being beneficial to the estate and 
an injury to him, the law implies a request—1C. R. 45; 
3 John. 100. 

», It being a debt due by the estate, and the defend- 
ant resisting its payment, the law will infer their request 
that the plaintiff should pay it to the creditor. 

3. If the plaintiffs wife was bound to pay the debt 
asa personal debt, its payment by her husband to save 
her credit, gives him a legal right in assumpsit against the 
administrators, upon the consideration of the wife’s 
promise to pay the debt of the estate. 

4. If it was a debt created with —- er under the will, 
obligatory on the estate, taken up by the plaintiff for the 
C redit of the executrix or the representativ es afterwards, 
it is an equitable demand, and the law will substitute the 
plaintiff in the place of the creditor—2 J.C. R. 554; 4 
J. 0. BR. 998. 

5. Particularly as the statute gives the county court 
power to adjudicate upon equitable demands—Digest of 
Mo. page 51, sec. 2 to 8; do. 53, sec. 24 to 33. 

And gives exclusive jurisdiction over executors and 
administrators— Digest of Mo. 156, title “Courts,” sec. 
15. 

7. And, as in this case, equity has no grounds to act 
upon, viewing it as a trust by the will; for the will gives 
her illimitable control over the estate, not revisable or re- 
sponsible in equity. 


Brrant & Boyd. 


Kirtly, for defendants: 
In support of the decision of the circuit court, the de- 
—s in error will insist on the following points: 
That persons acting in an official or fiduciary char- 
prt or as an agent, may, by their acts and contracts 
inrelation to the objects of their appointment, become 
individually liable, and that they are so liable if they con- 
tract as individuals, and the credit be given to them per- 
sonally—see Paley on Agency, 298 , 300-3; 5 East, —e 
Appleton v. Berks; 3 Cain’s R. 69, 703 11 Mas. R. 2 


Chitty on Bills, 27, 28; McClintock v. Bryant, 1 Mo. R. 
998 
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2. That in this case, the estate of James T. Moss and 
Mrs. Sarah Moss could not at the same time be each re- 
sponsible for the payment of the bonds in controversy; 
and that the liability of either is conclusive of the irre- 
sponsibility of the other, unless each was expressly 
bound by the contract—3 Cain’s R. 69; 11 Mas. R. 27; 
McClintock v. Bryant, 1 Mo. R. 598. 

3. That if the estate of James T. Moss is respons+ 
ble, the payment of the bonds in controversy by Mau- 
pin was voluntary,and gives him no claim upon the 
estate—Comyn on Contracts, 452; 8 ‘I. R. 613, 310. 

4. That these debts being incurred after the decease 
of the testator, and after letters testamentary were 
granted to his executrix, cannot now be allowed and 
classec under the statute as demands against the estate; 
and, if a charge upon the estate at all, could only be al- 
lowed as costs and expenses in a settlement with the ex- 
ecutrix or the present administrators—Statutes ot Mo. 
59. 


McGing, Judge, delivered the opinion of the court. 


It appears by the record that one James ‘T. Moss, ot 
Boone county, on or about the 5th of January, 1827, 
made his last will and testament, and shortly thereafter 
departed this life. That by said will all his real and 
personal property was given to his wife, Sarah Moss, du- 
ring her natural life or widowhood, to be managed by 
her as she might think best, for the benefit of his children. 
The will orders portions to be given to children on their 
marriage; provides that the executrix, Sarah Moss, shall 
give no security, and make no settlements; and further 
provides that in case the widow should marry, then the 
county court shallappoint administrators. The widow 
proved the will,and took on herself the execution of the 
same. ‘The testator left several children, and considera- 
ble estate, real and personal. ‘That she took the charge 
of the family and property, and afterwards made sever- 
al contracts for goods, leather shoes, and shoemaking, for 
the express use and benefit of the family, and, in every 
instance, gave her individual note for the payment of the 
money. ‘That shedid not pay the money. That about 
the year, 1835, she made some settlement with the coun- 
ty court, and thereupon shortly afterwards intermarried 
with the plaintiff, Maupim, leaving the notes unpaid. 
That then the county court of Boone county appointed 
thedefendants, Boyd and Bryant, administrators of the 
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estate. That after the marriage, Maupin paid a portion of yay teem, 
the notes and took them up, and possessed himself of the 1838. 
balance, without it appearing whether he actually paid weve 
them or not. Maupin presented the notes to the county Maupin 
court for an allowance against the administrators out of 
the assets of the testator. ‘The administrators resisted 
the demand, and the county court refused the allowance. 
Maupin appealed to the circuit court of Boone county, 
and that court also rejected the demand. To correct this 
decision the cause is brought here. 

Mr.’ Kirtly, of counsel for the administrators, places 
the rejection of this demand on the ground that it was 
not a demand against the deceased at the time of his 
death, and that therefore it cannot be allowed by the 
authority of the act of the general assembly providing 
for the payment of the debts of deceased persons; and 
he then admits that if this demand had been presented 
as a claim for necessary expenses incurred by the exec- 
utrix in her care and management of the estate, it might 
be allowed as such; but for want of that, it cannot be 
allowed. 

Mr. Todd, of counsel for the plaintiff, insists that this 
claim, in the hands of Maupin, is nothing more nor less 
thana claim for money laid out by Maupin for the use and. 
benefit of theestate of the testator; and in that light, so far 
as his money has been used to pay a debt rightfully incur- 
red by the executrix in pursuance of her trust, and re- 
maining unpaid at the time the trust terminated, he is 
entitled to have his money refunded. The whole court 
is clearly of opinion that this view is correct; and that so A. died, leaving 
far as Maupin can prove he has paid money which con- and executrix du- 
stitutes a just charge on the assets of the testator in the ring her life or 
hands of the executrix during her executorship, he will ¥i¢owhood. | Af- 
be entitled to it by an allowance against the present ad- witcbe. es al 
ininistrators. . ow contracted 

The counsel for the administrators has further object- — bie bs 
ed, that the true test in this case is, that if the executrix estate, for whieh 
was liable in her individual capacity, then the present she gave her in- 
administrators are not; and to support this proposition, div! ‘sm ev 
cites and relies on the ease of Bryant v. McClintock, de- re eth one 
cided by this court—1 vol. Mo. R. 598. In that case M.—Held, that 
the question was, whether or not Bryant et al., being 1 ron eongy 
commissioners for county buildings, were individually pointed by the 
liable? McClintock had, at the request of Bryant et al., county court on 
done the work, and to settle the matter, the court in- the —— of 
quired whether, in the first place, the county was liable? no toake samen 
And as in that case the work had been performed, it was ions of the will, 


v. 
Boyd & Bryant. 
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way TERM, Clear some body ought to pay jor it. The court then 
1838. said if the county was not liable, then Bryant was. But 
wr ~§thiscase isnotlike that. In this case, there can be no 
Hughes v. Ellison. doubt that when the shoes were made and the goods de 
livered, the assets of the testator were then primarily 
were liable to M. 1; ble: and when the executrix gave her own! . the 
forthe amount of Hable; and When the executrix gave her own notes, that 
these notes, as so act extinguished the debtas far as the shoemaker and 
much money paid merchant were concerned, and they could only look to 
to the use of the . ae lw £ bei i he “¢ 
reel the widow individually for their money. Now, if she 
paid outof her own money, she then had a claim against 
the assets for that much money paid to the use of the 
estate; and when Maupin His Bie heryit was his duty to 
pay her debts, and m Going so he } aid 1 ioney to the use of 
the estate of Moss. Then the matter amounts to this, 
that Maupin paid debts which he was bound in law. to 
pay to the shoemaker and merchant, and the estate was 
not bound to them. but the estate is bound to pay 
Maupin for this expenditure, as money paid to its use. 
lam therefore of opinion the judgment of the circuit 
court ought to be reversed; and the other oe ives CONCUrs 
ring herem, the same is reversed. The cause is re- 
manded to that court to proceed herein. 


Hueoues v. Evuison. 


Unless a bill of exceptions purports to recite the whole evidence ing 
cause, the appellate court cannot undertake to say whether the court 
below should have granted a new trial or not. 

2. Itis error inthe court to jnstruct the jury to fmd for the defendant, 
such an instruction vittualy taking the whole case troim the jury. 


Wilson of Cooper, for appellant: 
er plaintiff in error insists that the court erred: 
. In permitting defendant's testimony to go to the 
jury Starkie’s Evidence, 165. 
. In instructing the jury to find for the defendants— 
— Carter, 3 J.R. 271; Nichol v. Munford, 4J.R. 
529; Brooks v. Marbury, ‘ Wheaton. 78, 232; Ruden- 
berge v. White, 1 J. C. 156; Conard 7. Atlantic Insur- 
ance Co. 1 Peter's 449; Brooks v. Marbury, 78, 225, 
235, 11 Wheaton. 
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Hayden and .Quaries, for appellees: MAY TERM. 

The appellant moved the court to grant a new trial, 1838. 
which motion was overruled; to all which opinions of wea-w 
the court the appellant excepted. Hughesv. Ellisun- 

The question for the decision of the supreme court is, 
whether the circuit courterredin giving the instruction 
asked for by the appellee? ‘The appellee contends that 
the court did not err, for the following reasons: 

It will be seen, by reference to the record in this case, 
that the deed of assignment under which the appellant as- 
serts title to the goods attached in the suits against Do- 
byns and McCune, was executed.on the 15th September, 
A. D. 1837. A part of the property intended to be con- 
veyed by this instrument was attached under the at- 
tachment law, at the suit of divers creditors of Dobyns 
and McCune, on the 2Ist of September, A. D. 1837, and 
before Dobyns had delivered possession of the same to 
the appellant. 

It is believed to be a well established principle of law, 
that to passa valid and indefeasible title to personal 
property, as against creditors, it is necessary that delive- 
ry of possession should be made by the vendor to the 
vendee. While possession of personal property remains 
with the vendor alter a sale of it,such property is still 
liable to attachment or execution by his creditors. This 
doctrine is sustained, not only by the English courts, and 
the courts in the ditlerent States, but is sustained to its 
tullest extent in this State; and a sale of chattels, unac- 
companied with delivery of possession, is fraudulent 
against creditors—see Rocheblave v. Potter, 1 Mo. Rep. 
561; Foster v. Wallace, 2 Mo. Rep. 231; Sibley v. Hood, 
3 Mo. Rep. 290; Santear v. Summers, 17 Mass. Rep. 110; 
Sturtevant v. Ballard, 9 Johnson’s R. 337; Edwards v. 
Harbin, 2 Term Rep. 587; Hamilton v. Russell, 1 Cranch, 
309. 

If the delivery of possession be necessary to effectu- 
ate title to chattels, the appellant in this action can have 
no title to the property attached, as his vendor did not 
atthe time of executing the aforesaid deed of assign- 
ment, nor at.any time since, deliver possession of the 
same to him; but Dobyns himself was in possession at 
the time of executing the saul writs of attachment. 


McGos, Judge, delivered the opinion of the court. 


_This case was an attachment commenced before a jus- 
‘ke of the peace of Cooper county, by Ellison against 
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may term, One Dobyns. Hughes interpleaded, and became thereby 

1838. aparty. Judgment was rendered against him; and he 

~~~ = appealed to the circuit court, where judgment was ren- 

Stothert v. Knox.dered against him; and he appeals to this court. It 

appears from the record that issues were made between 

the parties, and a jury trial was had, and a verdict and 

judgment were found against Hughes. He then moved 

fora new trial, and in arrest of judgment, both of which 

motions were overruled. As to the arrest of judgment, 

we do not perceive any ground on the record for that 

is andas to the new trial, the bill of exceptions 

exceptions pur- 40es not show that all the testimony is preserved. There 

ports to recite the may have been other evidence not on the record which 

whole evidence in may make the verdict right. For want, therefore, of the 

en cal, fact being stated in the bill of exceptions, that all the 

not undertake toevidence given is in the bill, we cannot look into that 
say whether the matter. 

oe, gran. The next pomt made is, that the court instructed: the 

ted a new trial orjury to find for the defendant, which they did. Ellison 

ett by his counsel asked the court to instruct the jury to 

court to instruct #24 as in case of a non-suit. ‘Then the court instructed 

the jury tofind for the jury to find for the defendant. This instruction, ac- 

the defendant, cording to the opinion of this court in the case of Sibley 

seaaoinaiee aie v. Hood, took the whole case frem the jury. It is said 

ing the whole | that what was done here amounts to a demurrer to evi- 

case from the ju-dence. If it should be so considered, (which I do not 

i agree to,) vet, owing to the defect in the bill of excep- 

tions in not stating what the whole evidence was, we 

cannot know how the matter should have been decided. 

But because the instruction was wrong, the judgment 

ought to be reversed; and the other Judges concurring 

herein, the same is reversed, and remanded for a new 


trial. 


Joun D. Sroruert v. Georce Knox. 


One partner cannot maintain assumpsit against another partner, 
whilst the partnership concerns remain unadjusted. 


APPEAL from the circuit court of Boone county. 


Hayden, for plaintiff: 

The plaintiff has assigned for error the several opia- 
ions of the court, and will insist before this court upon 
the following points: 
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1. That the court erred in refusing to give the instruc- 
ion prayed for by the plaintiff. 

q. That the court erred in not setting aside the non- 
suit,and in refusing to grant him a new trial. 

‘The ground upon which the circuit court refused to 
sive the instruction to the jury was, that from the evi- 
dence in the cause, it appeared that the debt claimed was 
one which grew out of a partnership transaction, and 
that, therefore, the remedy was in chancery and not at 
law; andes the errors alleged depend upon the same 
princip'e, I shall consider them together. It is insisted 
that the action is well conceived, and ought to be main- 
rained. In Gow on “Partnership,” page 113, it is laid 
down as the law, that where one partner pays a debt 
tor which he and his partner are liable, he may receive or 
enforce a contribution from him by the action of assump- 
sit--see the same book, pages 114, 115, et seq.—See, 
ulso, Mass. Rep. Stephen Bringham v. Evleth, 538; 
sane book, John C. Jones and others v. Nathaniel Har- 
padan. ‘These cases decide that assumpsit for a debt 
vil lie whenever the action of account will lie—-1 


























































































" eon. 219; Moore, 458; 12 Mod. 517; and in the last 
“4 ase referred to in Massachusetts, the court says that it 
‘ as the opinion of Lord Holt that whenever the action 
ot fee! account could be maintained, indebitatus assumpsit 
p- ight be also; and the Massachusetts court in that case 
ve fae’ expressly decided, that, as the statute of 4 and 5 
d. nne, giving remedies by action of account to tenants 
nt | common and joint tenants against their companions, 
ag ad been adopted in Massachusetts as law, and as the 
»w getlute is a remedial law, it ought to receive a liberal con- 
truction; that it was enacted to provide a telief which 

ould not be had at common law, and that an equitable 
nstruction ought to be given to it, so as to entitlea party 
maintain indebitatus assumpsit, wherever the action ef 

count would lle—saying that such equitable construc- 

on ol the statute had been countenanced by long prac- 

ce. Such the court declares to have been the decisions 

net, BR! the English courts after the passage of the same act. 
nd the court will perceive, by reference to our Digest, 

st chapter, title * Accounts,” that the legislature of this 

| tates in February, 1835, passed an act regulating and 
ving the action of account ag fully as did the statute of 

pia: eens and such has been our statute law since the year 
pon 25. Indeed, | cannot perceive why the action of in- 





vitatus assumpsit is not, upon principle, as well adapted 
the ease as the action of account would be. ‘The de- 
8 
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fendant can make the same defence in the one action a 
in the other; and the proof in both cases on the part of 
the plaintiff is the same; and I defy any gentleman ty 
give any reason why there should be a different remedy 
adopted by a party paying a joint debt, (contracted by 
co-partners,) after a dissolution of the partnership, out o/ 
the individual estate of the partner, (as in this case,) and 
a payment of a debt of two or more by one of the cw. 
obligors, where such debt did not grow out of a partner 
ship transaction. The principle ot law, which require 
parties, being ineaquali jure, to bear equally the burder, 
ts the same in both cases. It cannot matter, upon prince: 
ples of law, in what manner the joint legal liability arow, 
so that it existed, and was discharged by the plaintif 
In this case, it is not necessary that the court should is 
quire into the accounts between the partners during th 
existence of the partne:ship; it had ceased for years, » 
on a dissolution made by them; it was insolvent, and th 
effects of the concern had been exhausted out of whi 
the creditors of the partnership were intitled to the pay 
ment of their debts oo had they been suflicient for th 
purpose, in exclusion of the creditors of the partners! 
dividually. The record shows no existing claims by th 
partners against each other which arose during the pai 
nership, but it shows an application of the individuale 
tate of the partner, Stothert, coerced by the process( 
the law, in discharge of a debt for which the defend: 
is equally liable. Now it is clear, that partners neve 
expect, nor have they a tight to require, any part of 
individual estate of each other to be appropriated to ti 
payment of the debts of the partnership. ‘They ha 
no claim to the application of any thing belonging tothe 
fellows, as betwixt themselves, to the liquidation of 
partnership debts. ‘The decisions read to the court! 
defendant give no good reason why the present act 
cannot be maintained. Where payments are maded 
ring the existence of the partnership by the partnef 
respectively, a presumption may rationally arise that 
payments so made are made out of the partnership 
fects, each party having like control over the effects, a 
so far, are all bound alike. 


Kirtly, for defendant: 

The principal question in this case grows out of 
instruction asked by defendant and refused by theco 
that is, can one partner of a firm, associated as 2 
chants, paying a part of a co-partnership debt out of 
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individual effects, recover in an action of assumpsit, by 
separate suits, off of each of the other members of the 1838. 
firm, by way of contribution, their just part of such Come 
payment? In other words, under the facts as preserved in Stothert v. Knox. 
the record, can this action be sustained? That it is mis- 
conceived and will not lie, [consider settled by a cur- 
rent and weight of authority, both English and American, 

perfectly irresistable. In Foster v. Allerson, 2 T. R. 
480, it is said by Buller, and assented to by the court. 

where there has been a dissolution of the partnership, and 

an account settled, there would be a sufficient considera- 

tion for a promise, and assumpsit would lie. In Mora- 

via v. Levy, 2'T. R. 483, there was a balance struck and 

anexpress promise to pay; and it was objected that, 

there being a covenant to account, assumpsit would not 

ie; and Buller deciding, said there was an express prom- 

ise to pay the balance struck; otherwise the objection 

would have been good. In 3 Star. Evi. 1082, it is laid 

down as a perfectly settled principle, that one partner 

cannot sue another at law whilst the partnership ac- 

counts remain unliquidated, and the accounts must be 

settied and the balance struck—2 Star. Evi. 124. So long 

as any partnership concerns remain unadjusted, suchrac- 

tion cannot be maintained by one partner against ano- 

ther, and refers to 2 D. & E. 479, 483, Robson v. Curtis; 

1 Star. N. P. C. 78; 1 Chitty’s Rep. 127. The same 

principle isaow admitted by Gow, in his work on Part- 

nership, in his 3d ed. page 79, although he stated the 

doctrine diflerently in a former edition. And it will be 

found that the cases referred to by Gow, in his first Ameri- 

can edition, do not warrant the principle he extracts from 

them. Watson, also, in his work on “ Partnership,” ex- 

amines the English authorities, and establishes the same 

doctrine, 296; so, also, 1 Chitty’s P, 279, 100, 102; 1 B. & 

(.76, Holms v. Higgins; 1 B. & C. 74, Milburn v. Codd: 

7B.& C.419; 6B. & C. 149: all coming fully up and 

sustaining the doctrine above laid down. Jn the differ- 

ent States of this Union, different rules, to some extent, 

have prevailed, but as far as I have been enabled to ex- 

amine or ascertain, they all concur that it is a final bal- 

ance only which can be recovered in assumpsit by one 

partner against another. In New York, assumpsit will 

ot lie, even for a final balance, except on an express pro- 

ise. And so in Casey v. Brush, 2 Cain’s Rep. 293; Mur- 

ray v. Bogart, 14 J. R. 318; Holstead v. Schmelzel, 17 

-R. 80; Westerlo v. Evertson, 1 Wendell, 532; Ni- 

‘env. Spickeman, 12 J.R. 401. So in Pennsylvania, 
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where they have no distinct court of equity, until 
settlement of accounts and a balance struck, this action 
cannot be maintained—see Ezlar v. oe 4 Dallas’ 
R. 434; 1 Binney’s R. 192, Lamalere v. Caze; 1 Wash. 
C. C. R. 435. 

In Massachusetts, the action must be for a final bal- 
ance between the partners, and must terminate all their 
partnership transac tions; and so when several partners 
gave their note to raise money with which the partner. 
ship debts were paid, they c ould not maintain assumpsit 
for contribution against another partner who did not con- 
tribute for his proportion, although the company had 
ceased to do business, there being no settlement between 
the partners, and no promise to pay—Haskell v. Adams, 

7 Pick. R. 59. 

In the Reports of anumber of the other States, as far 
as | have had the opportunity of examining, there are no 
adjudicated cases on this subject; because, as I conceive, 
the question has been considered too well settled to be 
stirred atlaw. Ifind none in the Reports of Kentucky 
or Virginia; and, in our own, the only case I find bearing 
en the question involved in this action, is the case o! 
King v. Ham—-3d Semi-annual part, Mo.R. 275. As 
reported, it wasan action brought by Ham against King, 
mM assumpsit, for work and labor as a journeyman tailor. 
The defence was, that the work and labor was done by 
Hamas King’s partner. The partnership was proved. 
yet Ham had judgment, and this court reversed the judg- 
ment, holding the defence valid. 

In conclusion, it is admitted that there have been deci- 
sions, which, at the first blush, seem to be exceptions to 
the doctrine I contend for. But on examination, they 
will be found to be cases where the cause of action arose 
before the partnership was consummated; or where the 
money of an individual partner has been wrongfully car- 
ried to the partnership accounts; or where one partne! 
accepts a bill drawn by another;or the partnership re- 
lated to a single transaction; and, in some cases, of spe- 
cial partnership, and where no account was necessary 
between the partners. This case is like none of these; 
for, by the plaintiff's own witness, it is shown. that this 
is a general partnership, with two establishments, con: 
tracting debts witha single individual to the amount 0 
$40, 000, where there has been no accounting as to the 
stock paid in by each, or the sums received by any from 
the concern, and where it is utterly impossible that, ® 
law, justice can be done without at least as many suits% 
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there are partners; and not then, for chancery alone, by way rerw, 


is peculiar powers}es competent to do it. Besides, 
this payment by Stothert was voluntary, without notice 


1838. 
Pm 


to his copartners, and as a compromise for himself, to re-Stothert y.. Knox 


ease his own shoulders alone from the burden, ‘and to 
vrotect his own person and property from future liability ; 
and thatin a suit which, it defended, must have failed, 
‘or Ward, who was made a defendant, was no partner, 
nd could not be joined with them for a partnership 
labt. Knox, too, made hisown compromise; and froin 
wight that appears in this suit, has paid his full proportion 
all that Thomas may have ‘received in satisfaction of 


bis claumn. 


Opinion of the court by Eowanps, Judge. 


This was an action of assumpsit, with the common 

unts, brought by Stothert against Knox in the Boone 
‘ireuit court. Knox pleaded non assumpsit and set-off, 
nda special plea. Issue to the first plea, and replica- 
ions and issues to the others. 

Jn 1826, Stothert and Knox, with James S. Lane, 
Luman Parker, and William P. Tilton, associated them- 
‘elves as partners in buying and selling merchandize. In 
i027,and during said partnership, they purchased goods 
t Moses Thomas, of Philadelphia, to the amount of $40,- 
00, for which they became indebted. ‘The partnership 
»roved a losing business, and was dissolved before any 
nartof said debt was discharged. The partners made 
so settlement of their accounts, and struck no balance as 
‘o the business of the firm. ‘They were afterwards sued 

v Thomas for the aforesaid debt of $40,000, and the 
aidan property of said Stothert being attached, he 
pd and satisfied, out of his own separate and individual 
estate, $10,000 to said ‘Thomas, on account of said part- 
iership debt. 

On this state of facts, the plaintiff moved the court to 
avethe jury the following instruction: “That if the 
vlaintil! paid out of his individual property ten thousand 
dollars, in part satisfaction of adebt due from the com- 
pany, of which both plaintiff and defendant were mem- 
vers, to Moses Thomas, that then the plaintiff is entitled 
w recover against the defendant such portion of the 
woney as the defendant is bound to contribute.” This 
astrac tion the court refused, and the plaintiff excepted. 

‘he plaintiff then took a nonsuit, and afterwards moved 
‘0set it aside, and asked the court to granthim a new 
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may term, tYial, because the court had erred in refusing the in- 
1838. struction. This motion the cords overruled, and the 
wn plaintiff excepted, and assigns for error, that the court 
Thompson & Price refused the instruction, and overruled the motion to set 


aside the ronsuit and to grant a new trial. 

After an account has been liquidated between two 
Ome partner can- partners, and a balance struck, an action of assumpsit 
not maintain as- wil] lie to recover the balance; but here no settlement 
ees ne has been made between the partners, and no balance 
whilst the part- struck, and the rule is otherwise. One partner cannot 
nership concerns maintain assumpsit against another while the partner. 
remain unad just shin concerns remain unadjusted. The weight of Ep- 

glish and American authorities go in support of this rule, 
and so the law shou'd be settled here—14 J. R. 3183 17 
J.R. 80; 12 J. R. 401; 12 Mass. 34; 7 Pick. R. 59. The 
circuit court committed no error in refusin. the instruc: 
tion asked by the plaintiff, and in overruling the motion 
to set aside the nonsuit and grant a new trial. The 
judgment of the circuit court should therefore be affirm 
ed; and the other judges concurring, it is aflirmed. 


¥. 
Elliott. 


TuHomrson anv Paice v. Sxuortr. 


i. Petition and summons against three joint obligors—plea, non esi 
factum bv two, without affidavit—under this plea, it cannot be prot 


ed thatthe name of the third obligor (who was not served wit | 


process,) was not Stephen, as described in the declaration, but Sam 
uel. This objection could only be made available by plea u 
abatement. 

Quere. Where a bond creditor gives further time to the prin¢- 
pal, without consent of the security, what delay would release the 
security, either in law or equity, it the security has failed .o avail 
himself of the remedy provided in our statute, by giving writes 
notice, &c.? 


Wilson and Todd, for appellants: 

The plaintiffs in this court have assigned for error the 
several points made before the court below, in the pro- 
gress of the cause, and rely for a reversal on some one 
or all of them. 

i. They insist that their second plea wasa good plea 
in bar, and that the demurrer of the plaintiff ought t 
be overruled; and cite the following authorties—17 John 
Rep. 384; 2 John. C. Rep. 554; 7 John. Rep. 332; 3 vo! 
Mo. Decisions, 95, State to use of Snell v. Reynolds 
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. 
and United States v. Hillegas’ eyprs. C.C. Oct. 1811, say term, 
Mss. Reports; 3 Binn. Rep. 520,. Commissioners of 1838. - - 
Barns v. Ross; 3 Starkie’s Ev. 1389$and notes and au- Wee 
Sshorities there cited. Re 5h Thompson & Prics 
2, That the court ought to hive compelled the plain- 
tit to answer the bill of discove?¥ presented by the de- 
fendants, Thompson and Price, and cite as follows—Stat- 
ute Laws Mo. 462-3; 4 T. Rep. 611, Gordon v. Austin 
and others; 3 Bos. & Puller, 559, Whitehall v. Bennett. 
3. That ‘the court, on the trial of the issue joined on 
the plea of non est factum, erred in refusing to permit the 
iefendants to prove that the name of Porter was not 
‘tephen but Samuel, and cite the same as cited under 2d 
joint. 
4. That the court erred in refusing a new trial. 


We 
Elliott. 


yona d and Clark, for appellee: 

la support of the judgment, the following points and 
puthorities will be insisted upon by the counsel for the 
ppellee : 

First point. The matter set up in the special plea is 
» bar to a recovery at law, because, 

1. This agreement is purely voluntary, and therefore 
pot obligatory upon the plaintiff; and for this reason no 
ischarge in equity of the liability of the sureties, much 
essin law—McLemore v. Powell, 6 Peter’s U. S. Cond. 
ep. 636. 

A mere delay on the part of the creditor to exact pay- 
bent on the day is, according to all the cases, no dis- 
harge of the sureties, and a voluntary agreement to 
Faityis nothing more, in point of legal effect—Craugh- 
on v. Duval, Call R. 69; King v. Baldwin, 2 John. 
‘han. Rep. 554; Rees v. Berrington, 2 Ves. jr. 539, and 
ases cited in note 1,to that case; Hunt v. The United 
tates, 1 Gallison’s Rep. 33. 

2. Admitting such an agreement to be equivalent to 
u obligatory contract, and therefore a discharge in 
quity, yet itisno bar at law. The Trent Navigation 
ompany v. Harley, 10 East, 40; Rees v. Berrington, 2 
‘es. jr. 539, and note 1 to that case; Dehuffv. Tarbut, 3 
‘ates’ Rep. 157; Commonwealth v. Woolburt et al., 6 
Binney, 300; Opinion of Chancellor in King v. Baldwin, 

John. Chan. R. 554; Opinion of Judge Cooper, Coop- 
r's Justinian, 463. 

The following New York cases, it is admitted, ad- 
ance a different doctrine, but no other cases to this ef- 
ret, itis believed, can be found either in the English or 
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uay ream, American books—Paype v. Packard, 13 John. R. 174; 
1838. King v. Baldwin, 17 JOhn. R. 384. 
Pe Secend point. ‘lshe evidence tendered by the defend- 
rompson & Price ants upon the issue taken upon the plea of non est factum, 
ie was properly rejected, o¢vause, 

1. It neither established any legal variance between 
the contract set out in the petition and that relied upou 
in evidence—Dickerson v. Bowes, 16 East, 110; Gilbert's 
Law of Evi. 157; Co. Lit. 283, a; 2 Starkie’s Law oj 
Ev. 478, 149, 150; nor any legal bar to the plaintiffs 
right of recovery in the present action. It was no de. 
fence for the defendants, Thompson and Price, that the 
bond sued upon was not the deed of their orizinal co-de- 
fendant, Porter; nor could they have pleaded this matter 
in bar of the present suit-—lsaac and Robb v. Porte 
et al,2 Marsh. Rep. 452; J. and D. McGowen v. J. Mc- 
Coun,3 Marsh. R. 151; Gilbert's Law of Evidence, 144 
1 Saund. Rep. 291. 

2. ‘This suit having abated as to Porter, by the mere 
operation of law, for want of the service of process up: 
on him, all the allegations in the petition which apply 
exclusively to him ought now to be rejected as immate- 
rial; and the plaintill! ought not to be required to prove 
them, nor prejudiced by any variance between them and 
the evidence. 

3. This evidence was wholly irrelevant to the issue. 
The question of fact, submitted by this issue to the jury, 
was simply whether the bond sued upon was the deed 
of the defendants, Thompson and Price, and not whether 
it was their deed, andalso the deed of their original co- 
defendant, Porter—Smith v. ‘Tanner, 2 Tount. Rep. 254. 
And it might perhaps be insisted that this evidence was 
contrary to the implied admission upon the record in- 
volved in the omission to verify the plea by affidavit. 

Third point. The discovery prayed tor was properly 
rejected. If the fact sought to be discovered was in- 
material, upon the trial of the cause, the defendants 
showed no title to the discovery, and it was_ therefore 
properly disallowed. 


McGink, Judge, delivered the opmion of the court. 


Elliott brought a suit by petition and summons agains! 
Thompson, Price, and one 8S. T. Porter, in the circu! 
court of Howard county, to the July term, 1837. | 

The petition states that Elliott is the holder of a bond 
against Stephen ‘T’, Porter, Asa Q. Thompson, and Evans 
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Price, to the following eflect, to wit: “On or before 
the first day of December next, we or either of us pro- 
mise to pay N. G. Elliott the sum of two thousand seven 
hundred dollars. Witness our hands and seals;”’ signed 
S. T. Porter, A. Q. Thompson, Evans Price, and sealed 
by each. The sheriff returned to the writ of summons 
served on Thompson and Price,and not found as to Por- 
tier. ‘The defendants, ‘Thompson and Price, appeared, 
craved oyer of the bond, and jointly pleaded non est 
factum to the same, without supporting the same by af- 
lidavit. On this plea issue was taken to the country. 
The defendants for a second plea, pleaded, that after the 
bond became due the plaintuY agreed with S. T. Porter 
1o give him further time on the same, which was done; 
and that Porter was the principal in the bond, and they 
were only securities, whereby they became discharged. 
This plea was demurred to. ‘The court sustaimed the de- 
murrer. After the appearance of the parties, and the 
pleadings as above stated, the plaintill dismissed the suit 
us to Porter. ‘The defendants filed, in pursuanee of the 
statute, a bill for a discovery, alleging in the same that 
the saidS. ‘T. Porter’s name was Samuel and not Stephen, 
as alleged in the summons and petition of the plaintifl. 
The plaintitl demurred to the bill. ‘The court sustained 
the demurrer. ‘The cause was then submitted to the 
court, sitting as a jury, and the court found the issue of 
non est factum against the defendants. ‘To support the 
issue, the plaintill’ read his note in evidence. The de- 
fendant then oilered to prove that the name of the de- 
fendant, Porter, was Samuel T. Porter, and not Stephen 
T’. Porter, as stated in the petition and summons of the 
plaintifl, which evidence was excluded by the court. The 
court then found the issue of non est factum against the 
defendants, ‘Thompson and Price. 

The appellants, Thompson and Price, make and _ rely 
on the following points to reverse the judgment of the 
circult court: 

1. That the court erred in overruling the 2d plea. In 
support. of this, Mr. Wilson, of Fayette, cites 17 John. 
R. 354; 2 John. C.R. 554; 7 J. R..332; 3 vol. Mo. R. 95: 
vesides many others. 

. The court ought to have compelled the plaintiff to 
answer to the bill “of discovery, and he cites for this, 
Statutes of Mo. 462-3; 4 T.R. 611, Gordon v. Austin 
et al.; 3 Bos. & Pul. 559. 

3. The court erred in rejecting the testimony offered 


MAY TERM, 
1838. 
ON, ee 


Thompson & Price 


V, 
Elliott 
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may teru, by the defendants. ‘To support this, the counsel relies 
1838. on the authorities cited in 2d point. 
Paw 4. Thecourt erred in refusing a new trial. Accor- 
Thompson & Price ding to my view, there is but one point in this case, 
W which is this: Can the defendant, where he has pleaded 
Eiliott. 4 plea in bar, purely as such, give in evidence to support 
p that plea mere matter in abatement? In this case, the 
etition and 8um- ; ; ars sc inaiees 
mons against plea in bur is non est factum, The plaintiff produced 
three jointobli- his bond, and it agrees in every particular with his peti- 
gors—plea,nen tion, ‘I'he petition says that Stephen 'T. Porter made 
est factum bytwo,, . i. m 
without affidavir Mis bond by the name of 8. T. Porter; the bond produ- 
—under this plea, ced is signed S. T. Porter. This stands for Stephen pri- 
it cannot be prov- ma facie, and is good enough even against Porter himself, 
ed that the name “1 ; 7 le 4 
of the third obli-Unless he will plead that his name is Samuel and not Ste- 
gor (who was not phen. 
oe tell It is laid down in first Chitty on Pleading, 281-2, that 
shen, ae describeg 12 NO case can a misnomer, (even of one of several de- 
in the declaration, fendants,) in an action ona promissory note, or other 
but Sainuel. This written instrument, be pleaded in bar. This I take to be 
gens thelaw. I then hold, that if the misnomer of a defen- 
available by plea dant can never be pleaded in bar, it must be true that 
aabatement. evidence of the misnomer can never be set up to sup- 
portany plea which isa plea in bar. In page 282 of the 
same book, it is said that the misnomer of the plaintiff 
may be pleaded in abatement; though it cannot be plead- 
edin bar, even in the case of a corporation. But the 
counsel still insist, that the name of Stephen is to be con- 
sidered as matter of description, and if the description 1s 
wrong there is a variance, and this is good for the de- 
iendants, Thompson and Price, on their pieas of nonest 
factum. Chitty, im the last page mentioned, does 
say that a misnomer ,in the name of a third person in 
matter of description, is sometimes fatal as a variance. 
But [ will proceed to show that the misnomer here, (if 
Porter’s name really be Samuel,) is not considered as 
matter of description, nor can it be made available for 
these defendants in bar or abatement. In first Chitty’s 
Plea. 486, it is said, that the misnomer of one of sever- 
al plaintiffs may be pleaded inabatement. Misnomer of 
the defendant must also be pleaded in abatement; but 
misnomer of another defendant cannot be pleaded by 
his companion. In Philips’ Evidence, 132, it is said, in 
regard to the general issue in assumpsit: “Nor will the 
detendant be allowed to prove under the general issue 
that the contract was not with himself alone, as stated 
in the declaration, but jointly, with other persons still 
living; for proof that another contracted, is not evidence 
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that the defendant himself did not contract. Suchan yay rerm, 
objection can only avail when the fact is pleaded in 1838. 
abatement. And although it should appear, on the evi- Wennmm 
dence produced on the part of the plaintiff, that other Thompson &Price 
persons are liable as joint contractors with the defendant, 
this is no variance.” ‘Then the author proceeds to say: 
«The yule which has just been laid down with respect to 
joint contracts, either written or unwritten, applies also to 
the case of joint bonds. Ifan action is brought against one 
obligor alone, who pleads non est factum, the plaintiff may 
maintain his action, notwithstanding that, on the pro- 
duction of the bond, there appears to be a joint obligor; 
and although the bond is declared on as the joint bond ot 
the defendant and two other persons, it will be sufficient 
‘o prove the execution by the defendant alone. ” 

These authorities, and particularly the last, are strong 
tothe pomtin hand. In the last case, the description of 
the bond was, thatit was the joint bondof A,B and C, 
and the proof was that it was the bond of A,and here 
the proof stopped short. This was holden to be the 
real question to be tried, and the plaintiff had judgment. 
It, in this case, the plaintiff was entitled to judgment, 
though he did not prove the allegation, that the_ bond 
was the joint bond of A, Band C; how can it be, that in 
the case at bar, the plaintiff cannot have judgment, if 
the defendant can prove that the name of one of the 
makers is Samuel and not Stephen; especially, too, when 
there is no issue on the record regarding the third per- 
son in any way? ‘This view, in my opinion, disposes of 
the case with regard tothe proof rejected; and it also 
disposes of the question arising on the bill of discovery, 
as that bill only sought testimony similar to that re- 
jected. 

The record, however, presents the question, what shall Quere. Where s 
be done where a bond creditor gives further time to the bond —— 
principal debtor, without the consent of the security? ony orineipal,, 
by our statute, in such a case, the security may request without consent 
the creditor, in writing, to proceed, and if he will not, of the, — 
then the security will be discharged; but at common law Wye o fy Bon" 
there is no suchrule. It may be that,in equity, and per- rity, either in law 
haps at law too,a delay, so that insolvency might inter- ° _ " ye 
rene, might produce some defence to the security. But ea to yyail his. 
however that matter may be, no such case is made out self of the reme- 
here. There is, therefore, nothing in this pomt. am 4y provided * 
therefore of opinion that the judgment of the circuit eacaauiies 
court ought to be affirmed; and Judge Epwarps concur- notice, &c. * 
ing herein, the same is affirmed. 


v, 
Elliott. 
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MAY TERM, Ransom Cates anp Green Gay v. Henry Axerp. 


1838. ; ve a bes 
Pane In all cases of appeals from justices’ courts, the circuit court must 
enter upa new judgment of its own, and it is error simply to affirm 


ig é > 
the judgment of the justice. 


Cates and Gay 
a 


Akerd , 2 . . 
ERROR to the circuit court of Polk county. 


Tompkins, Judge, delivered the opinion of the court. 


Akerd commenced his action against Cates and Gay, 
before a justice of the peace. ‘The justice gave judg- 
ment against the defendants, and they appealed to the 
circuit court. In the circuit court, the judgment of the 
justice was aflirmed. ‘The entry is in these words, (the 
argument of the cause being first stated:) “tis there- 
fore ordered by the court, that the judgment ol the jus- 
tice be, and the same is hereby atlirmed.”’ 

By the 8th section of the 8tharticle of the act to es- 

im ali cases of ap- tablish justices’ courts, &c., page 370, of the Digest of 


weais irom jus- . » fi -] 
sew comsts, the 1835, the circuit court is directed, in cases of appeals 


circuit court must from justices of the peace, to proceed to hear, try, and 


in 2g determine the same anew, without regarding any error, 
“vty and ia er. defect, or other imperfection, in the proce eedings of the 
rol simply to af- justice. By the 17th section of the same act, p. 37], 
frm the judg sment provision is made, that in all cases of appeals froma 
oo justice’ s court, if the judgment of the justice be affirmed, 
or if, on a trial anew in the circuit court, the judgment 
be against the appellant, such judgment shall be render- 
ed against him and his securities,” &c. In all cases of 
appeal under this act, a trialanew must take place before 
the circuit court, and consequently the judgment of that 
court must bea new judgment of its own, and not an af- 

firmance of the judgment of the justice. 

The provision, then, 1 in the 17th section, in case “the 
judgment of the justice be aflirmed, has nothing, as it 
seems to me, on which it can act in this statute. It was 
probably inadvertently copied from some of the older stat- 
utes, under which exceptions might be taken to the pro- 
ceedings before the justice, and his judgment reversed or 
affirmed accordingly, as the proceedings might be found 
regular or irregular. ‘The entry made on the record, that 
the judgment of the justice was aflirmed, does not leave 
this court at liberty to believe that a trial anew took 
place before the circuit court. 

It seems then tome, that the circuit court committed 
error in affirming the judgment of the justice; and the 
rest of the court concurring, its judgment is, for that 
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reason, reversed, and the cause remanded for further pro- way reKm, 


ceedings. 1838. 
aa 


Hoover & Hayden 


¥ 
Hays. 


Hoover anp Haypen v. Hays. 


\on assumpsit is not a good plea to anaction of debt by petition and 
sammons. 


Hayden and Adams, for plaintiffs: 

The only point im this case is, whether the court erred 
in sustaining the demurrer of the plaintiff below to the 
pleaot the defendants? 

That the plea of non assumpsit was good without an 
afidavit—see Burckhartt v. Watson, first Semt-annual 
part, Decisions of the supreme court of Mo. 72; Carroll 
v. Corn, Ist vol. Mo. Rep. 161; Fenton v. Williams, 3d 
vol. Mo. Rep. 228. 


Airtly, for defendant: ~ 

The only question involved is, whether assumpsit }s 
now a good plea to a petition in debt, under the act of 
1835? 

by the express provision of the act, it is a proceeding 
in debt; the breach alleged is in debt; the petition prays 
lor ajudgment, whieh, in its form, can only be in cebt, 
and the judgment is in that form accordingly. ‘The form 
of the process is in debt, and the execution would neces- 
sarily follow the form of the petition and judgment. 

The suit commences, proceeds, and ends _ essentially 
and emphatically in debt, and not in assumpsit. The ad- 
mission, then,of the pleaof non assumpsit would, as | 
eonceive, confound all the distinctions between these two 
forms of action, and break down the very first principle of 
pleading. ‘he first quality of a good plea in bar is, that 
it be adapted to the nature of the action, and be conform- 
able to the count—see 1 Chitty’s Pleadings, 508; and 
hence, in elucidating this principle, it is laid down, that 
nil debit cannot be plead in assumpsit, or non assump- 
sit in debt, because it is net adapted to the nature of the 
action. For this, see as before,and also 6 East, 549; 2 
M. & S. 606. 

And if such plea be put in, the plaintiffmay demur, or 
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MAY TERM, eVen sign judgment, for want ofa plea, or move the court 


1838. 
OS 


to setit aside, for it ts a mere nullity—2 Strange, 1029; 
Bac. Abr. Pleas.1,1. ‘This view of the question, I think, 


Hoover Haydex stands weil with, and is sustained by, the decisions made 


awe: 


by this court in relation to this statutory proceedin 
petition and summons. In the case of Fenton v. wi 
liams—3 vol. Mo. R. 229, under the statute of 1825, this 
court said the legislature had not declared what should 
be the form of actionofthesummons. ‘Thatif the thing 
to be sued for wasdebt, the court saw no reason, as in 
that case, whv the writ should not bein debt. But if 
the injury lay in assumpsit, then there could be no rea- 
son why the writ should not be in assumpsit; for the 
form ot the writ should be that best adapted to the na- 
ture of the complaint; and hence, in that case brought on 
a bond, the writ was in debt, and held good and sufficient, 
In the case of Burckhartt v. Watson, 1 Semi-annual 
Rep. 72, decided also under the statute of 1825, where 
this court sustained the plea of non assumpsit to a peti. 
tion and summons, it appears that the plea was an an- 
swer to the cause of action set out, and there was nothing 
in the petition or summons that rendered 1t improper. 
In this view of that case, it appears also the defendant in 
error did not resist, and the court said it did not appear to 
them on what ground he moved the court below to treat 
the plea of non assumpsit as a nullity. It would seem, 
however, as the case of Carroll v. Corn, 1 vol. Mo. Rep. 
161, 1s referred to, and considered in the decisions, that 
the objections raised to the plea was the want of an af- 
fidavit, thatit was not sworn to. Since these decisions, 
and for the purpose of settling this mooted question, the 
legislature has thought proper to classify this stray ac- 
tion; and by the words of thestatute of 1835,sec. 1, has 
provided specifically, that it should be a proceeding in 
debt: and so is the petition in the case at bar; sois the 
summons; and also, I think, should have been the plea of 


‘the authurities, before referred to, to belaw at this day. 


McGirg, Judge, delivered the opinion of the court. 


Hays brought an action of debt against Hoover and 
Hay den, by petition and summons, on a promissory note, 
in the Boone circuit court, to the July term, 1837. The 
defendants appeared and pleaded non assumpsit to the 
action, and the plaintiff demurred to the plea, on the 
ground that non assumpsit is not the proper plea to an 
action of debt on a promissory note. The circuit court 
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sustained the demurrer, and gave judgment for the debt way Tram. 

and damages. ‘The sustaining this demurrer is the only 1838. 

matter alleged for error. oe 
Messrs. Adams and Hayden, counsel for the plaintiffs Hoover & Hayden 


in error, seem to suppose that the ground on which the hes 


court below decided was, that the plea of non assumpsit 
was a bad plea without affidavit. But that was not the 
round on which the case turned in the circuit court. 

Mr. Kirtly, of counsel for Hays, puts the matter on 

the ground, whether non assumpsit can be pleaded to an 

action of debt on a promissory note? This court have 

no difficulty in deciding this case, according to the com- 

mon law. The plea must be suited to the nature of the Non assumpsit is 

action; in all actions of debt on promissory notes, the 9 ® good plea to 

. . . nner -, an action of debt 

plea or general issue is nil debit; in actions of assumpsit, by petition and 

non assumpsit is the proper plea. But it seems, the eummons. 

counsel for the defendants in the court below have been 

under the impression that, as this was a petition and sum- 

mons, any plea might be pleaded which would be a proper 

answer to the nature of the demand, and they seem to re- 

ly, to give countenance to that doctrine, on the case of 

Fenton v. Williams,3 Mo. R. 229. ‘The counsel for the 

other party relies also on that case. In that case, the 

court decided that, as the petition and summonsiaw did 

net give name to the action, there could be no reason 

why the suit should not be in debt, if the injury Jay in 

debt; and so of assumpsit, if the injury lay in assumpsit. 

But the last act in the late Revised Code, declares posi- 

tively that the action shall be debt in all cases. I think 

it therefore follows that the general issue must be nil de- 

bit, or non est factum, as the case may requre, and*thet 

no other general issue can be pleaded. It has long ago 

been decided that, under our statute, forbidding a party 

to deny the execution of an in instrument sued on, he 

may plead non est factum, non assumpsit, or nil debit, 

according to the nature of the action, without affidavit; 

and that the fact, whether or not the affidavit be there. 

ig the test whether or not the plaintiff must prove the 

manual executidn of the writing. In the case before us, 

the action, as it should be by the act of 1835, was debt. 

The plea was non assumpsit; and on demurrer, the plea 

was adjudged bad,and mghtly so adjudged, not because 

there was no affidavit, but because the plea did not 

suit the nature of the action. I am of opinion the 

judgment of the Boone circuit court ought to be affirmed; 

and the other judges concurring herein, at is affirmed. 
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@aseav v 


Barcroft. 
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Harpin Casey v. Exvias Barcrorv. 


1. Petition and summons may be maintained on any instrument for 
the direct payment of money or property, even though the same in- 
strument should contain some imunaterial collateral obligations. 

2. Bond was given to the commissioner of school lands and his sue- 
cessors in office, pursuant to the provigions of the act of 17th Jan, 
1831. After the repeal of this act by the law of 1835, and the 
transfer of the duties of the commissioner to the county court, it 
was held, that suit could not be instituted on sueh bond in the 
name of the commissioner, whose office had expired, and who was 
not legally entitied to receive the money for which the bond was 
given. 


Leonard, for plaintit ff in error: 

First pot. ‘The only instruments upon which a pe- 
tition indebt can be maimtained are such as are exclusive- 
ly forthe payment of money or property, and this obli- 
gation being not only for the payment of moneys, but 
also for the doing of a collateral thing, will not support a 
petition in debt. 

Second point. The legal right to the money specified 
in the obligation, was not in the plainti#f below at the 
time of the commencement of the suit. 

The act of the 17th of January, 1831, erected the 
commissioners of school lands into corporations, or what 
are called in the books, quasi corporations—session acts 
of 1830 and 1831; 1 Chit. Blac. 391; 2 Kent's Com. 

~— and 273, note (a.) re of 4th school district 
;, Wood, 13 Mass. R. 196; 2 Kent’s Com. 276, Denton 
Vv. gsr ane 2 John. C. R. 325; 1 Thomas’ Coke, 213; 
fodd v. Berdall, 1 Cowen, 260; Grant v. wer: 5 
Cowen, 309; North Hempstead v. Hempstead, 2 Wen- 
deli’s R. 109; Overseers of N. W. v. Oversee eof S. W. 
3 Searg. and Rawle, 117; Ang. and Ames on Corpora- 
tions, 16. Instances under our statutes of bonds taken 
by officers in their official capacity, and which go in suc- 
cession—Admumnistrators’ Bonds, Geyer’s Digest, 42; 
Circuit Court Clerks’ Bonds, Geyer’s Digest, 122; Su- 
vreme Court Clerks’ Bonds, Geyer’s Digest, 123; Recor- 
_ s Bonds, Geyer’s Digest, 3 31; Sherifl s’ Bonds, Gey- 

s ’s Digest, 372. 

"9, ‘The legal right to this bond was in Barcroft, in his 
eapacity of commissioner, and not in him in his individual 
eapacity;and therefore upon his ceasing to be commis- 
sioner, he ceased to have any legal right inthe bond—1 
Chit. Blac. 391; 2 Kent’s Com. 273, note (d); 1 Thomas’ 
Coke, 224, 9929, 223. 


3. The petition upon its face, by describing the piaintifl 


to be “late commissioner,”? &c., shows that he was not 
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the commissioner at the time of the commencement of way ream, 

~ suit, and therefore, that he had no right to sue. 1838. 
The oflice of commissioner of school lands was Wer 

Pact err in 1835, by a public statute—Revised Laws of Casey v. Barer oft 

1935, title “Revised Statutes,” sec. 33; and the coun- 

ty succeeding, by the appointment of the law, to all the 

rights of school commissioner, was the proper person to 

sue thereon for a breach of the contract—Rev. Laws of 

1835, title**Schools and School Lands,” see. 3, 9, 13; 

title * Practice at Law,”’ art. 5, sec. 10. 


McCulloci, for defendant in error: 

The only question involved in this case is, was the 
eourt below right in overruling the demurrer? ‘The de- 
fendant inerror holds the aflirmative of this, in these 
points: 

1. This is an instrument of writing upon which _ peti- 
tionin debt may be brought and maintained—see John- 
sonv. White, 2 vol. Mo. Rep, 223; 2 vol. Pirtle’s Dig. 
pp. 167, 1 705 and Dig. of the statutes of Kentucky, by 
Morehead and Brown, 2 vol. pp. 1319, 1322, and the 
authorities the ere cited. 

2. This action was properly brought in the name of 
Elias Barcroit, he having no successor in oflice—see Ol- 
iver v. Crawford et al. 1 Mo. R. p. 263; Laws of Mo., 
tessions 1830-1 and a title “School Lands. ” 

3. No formal objection can be taken to the petition, 
because the demurrer, though special, is too vague in set- 
ting out the specific causes—see Rev. Laws of 1835, pp. 
458-9, sections 14 and 15; 1 vol, Chitty’s Plea. p. 700; 
and Stephen on Plead. p. 171. 


Lowarns, Judge, delivered the opinion of the court. 


Klias Bare roft, late commissioner of schoo! lands, in 
the county of Cole,sued Hardin Casey, by petition in 
debt, on a bond in the following words: “One year af- 
ter the present date, we or either of us promise to pay to 
lias Bareroft, commissioner of school lands for the 
county of Cole, or his successor in office, the just and 
full sum of eight hundred and thirty-nine dollars, (839) 
sixteen and three fourth cents, with ten per centum per 
aunum interest thereon, from the present date, to, and 
tor the use and benelit of the inhabitants of Congres- 
sional towns'iip 44, north of the base line of range 11, 
west oi the fii principal meridian; and we further bind 
ourselves to give to the said commissioner, or to his suc- 

9 
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way TERM, cessor in office, any additional or further security he may 
1838. hereafter require. In witness whereof, we have hereunto 
m= §~~=s set our hands and seals, at the city of Jeflerson, in the 
G@esey v. Barcroft.county of Cole, and State of Missouri, this 23d day of 
September, in the year 1833. William Martin, [1.s.] 
Hardin Casey,[z. s.] Attest, B. M. Lisle.” 
This suit was instituted on the 15th day of February, 
1838. Casey demurred, and assigned as special causes 
of demurrer, 1. ‘That the instrument sued on was not 
such an instrument as could be sued upon by petition in 
debt; and 2. That by the petition, it appears that the 
plaintiff is not the person in whose name the suit ought 
to be instituted. The plaintiff below joined in demurrer, 
and thereupon judgment was given for the plaintiff be 
low for the amount of the bond and interest. Casey 
now prosecutes his writ of error to reverse this judg. 
ment. 
The only question in the case is, did the court below 
Petition and sum- err in overruling the demurrer? 
mons may be The first cause of demurrer assigned is, that the instru- 


maintained on ; El ee , 
any instrument ment sued on was not such an instrument as could be 


for the direct pay- sued upon by petition in debt. The statute provides, 
ment of money or that “any person being the legal owner of any bond or 


5s heel note, for the direct payment of money or property, may 


mattrument sue thereon by petition in debt”’—sec. 1,p. 449, Rev, 
shouldcontain Jaws, 1835. ‘The counsel for the plaintiff in error im 
coh pee that the only instruments upon which petition in 
tens. debt can be maintained are such as are exclusively for 
the payment of money or property; and that this obliga 
tion, being not only for the payment of money, but also 
for the doing of a coilateral thing, wil! not support a pe- 
tition indebt. If the statute provided that this action 
should be maintained only when the instrument was ex 
clusively for the payment of money or property, 
then the position of the counsel might be correct; but 
such is not the case. The language of the statute is, 
that “any bond or note, for the direct payment of mor 
ey or property, will support the action.” Was this 
bond for the direct payment of money? Clearly it was. 
The collateral matter was merely an authority to the 
commissioner to require additional security to the bond, 
and had nothing to do in the payment of the money. 
This bond, then, was sufficient to maintain the action by 
etition in debt. 
Bond mae given ‘The second cause of demurrer assigned is, that by the 
sionerof school petition, it appears that the plaintiff is not the person in 
lantis end his suc- whose name the suit ought to have been instituted, The 
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counsel for the plaintiff in error insists, that the legal way Term, 
right to the money specified in the obligation, was not in 1838. 

the plaintiff below at the time of the commencement of wex—e 
this suit, and cites various authorities, not now in pos- Casey v. Bareroft. 
session of the court, in support of this position. There 

is no doubt, however, about the law. In his individual cessors in office, 
capacity, Barcroft never had any legal right to the in- pursuant to the 
strument suedon. He had the legal right in his capa- ie ge gag 
city as commissioner of school lands only, and when he 1831. After the 
ceased to be commissioner, his legal right to the instru- repeal of this aet 
ment sued on ceased also. Barcroft was not commis- vi Phage: pang 
sioner at the commencement of this suit. The law cre- transfer of the 
ating the office of commissioner had been repealed by duties of the com- 
the act of 1835, and the county court had been made the Gants oeies ng 
successor of the commissioner in regard to most of his was held, that sait 
rights and duties. The legal interest in the bond sued on could not be in- 
was then not in Barcroft at the commencement of this arg — 
suit,and consequently he had no right to sue. The ef the commis 
court therefore erred in overruling the demurrer; and sioner, whose of- 
for that cause, the judgment of the circuit court should er i age 
be reversed; and the other Judges concurring, it is re-legaily entitled 


versed. to receive the 
money for whiek 
the bond was 
given. 


Haro Casry v. Exviss Barcrort. 


Epwarps, Judge, delivered the opinion of the court. 


In the former case, the bond sued on was payable one 
yearafterdate. In this case, the bond is payable two 
years after date. In all other respects, thecases are 
precisely similar. The judgment of the circuit court 
ought, therefore, to be reversed; and the other Judges 
concurring, it is reversed. 





MAY TERM, 
1838. 
id 
Reneon v. Peebles 


SUPREME COURT OF MISSOURI. 


James H. Benson v. Cary PEEBLEs. 


1. Parol evidence, though inadmissible to vary the terms of a write 
ten contract, may be resorted to for the purpose of explaining or 
removing ambiguities, as to the time, place, and manner of perform- 
ing the same, where the writing 1s silent. 

A. deposited with B. $400, to be used inthe purchase of wheat, 
in case it could be purchased at a certain price—B. being unable to 
buy any at the stipulated price, deposited the money with one F, 
andat the same time advised A. of what he had done. Subse- 
quently, and atter A. knew that the money wag in F.’s possession, 
subject to his orders, the money was stolen. Held, that the facts 
above stated, may be given in evidence, under the general igsue in 
assumpsit, as releasing the defendant from all liability, and that 
they do not amount toa plea of tender. 

3. Nor was it necessary to plead specially the deposite, &c, 


Hayden, for plaintiff in error, insisted: 

1. That the circuit court erred in permitting the de- 
fendant to introduce or give evidence to the jury of the 
conversations of plaintit! and defendant, either before, 
at, or after, the executing of the writing by Peebles, ac- 
knowledging the receipt of the money, &c., relative to 
what the contract of the parties was in relation to the 
purchasing of the wheat, &c. 

2. The second point I rely upon is, that under the 
pleadings in the cause, all the proof given by the defend- 
ant in relation to the sending the money to Alsop by the 
defendant, and of the depositing it by Alsop with Fer- 
guson, and the loss of it by Ferguson, is irrelevant and 
inadmissible. If the matter of the proof would sustain the 
plea of tender, or constitute a good bar to the present 
action, it was necessary and incumbent on the defendant 
to have pleaded it specially—see 1 Chitty, 173; 4 Saund. 
n. 2. 

3. I insist that the circuit court erred in refusing to 
give the several instructions prayed by the plaintiff, for 
the following reasons: 

1. The first and second instructions refused, ought to 
have been given, because there was no plea in the cause 
under which the tender, or offer to return the money to 
Benson, could have been given, and therefore it should 
have been rejected. 

2. The third instruction refused, ought to have been 
given, for the want of a proper plea, presenting an issue 
authorizing the proof given by the defendant upon that 
point. 

3. The fourth instruction refused, ought to have been 
given, because the plaintiff gave evidence conducing te 
show that the defendant did agree to deliver the plaintifl 
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wheat for the money, which was a question to bedeter- yay term, 
mined by the jury, and if found for the plaintiff, no de- 1838. 
fence set up by the defendant could avail him upon the wa-w 
crialeof uhis cause. 

4. Thetourth point upon which I rely is, that the court 
erred in giving the several instructions as prayed for by 
the defendant, as ‘before mentioned. It erred in giving 
the first one, because there was no evidence in the cause 
or issue Warranting it. Iterred in giving the second in- 
struction for defendant, for the reasons given by me in 
my remarks upon the second point made. ‘The fifth in- 
struction given, ought not to have been given, because 
there was no evidence given in the cause to warrant it. 

5. ‘The court erred in not setting aside the verdict of 
the jury, and in refusing to grant a new trial, for the rea- 
sons mentioned in the motion in that behalf. 


Benson v. Peebles 


Kirtly, for defendant in error, insisted: 

1. ‘That the receipt given by Peebles to Benson, for 
the money in controversy, did not contain their whole 
agreement. ‘Thatit was competent for Peebles to prove 
by parol, that he was limited to, and not to give more 
than fifty cents per bushel for wheat. There is nothing 


m the law that required thisagreement to be in writing; 
and the fact proved by parol, does not alter or vary the 
receipt, or so much of the agreement as it contains, but 
adds anew stipulation or condition, making up the whole 
agreement. ‘This violates no principle of law, but is 
well sustained by the following authorities—3 Stark. Ev. 
1047, 1048-9 (1002, U.S.) Maxwell v. Sharp; Sug. 187; 
1 Stark. C. 267, also note of; 3 Stark. Ev. 1049. 

2. That it was competent for Peebles to have any part 
of the $100 bills changed, if the money was in $100 
bills, for notes of smaller denomination of equal value, 
thathe might,in good faith, deem necessary, to enable 
him to perfect and advance the object for which he re- 
ceived it. 

The authority given him toinvest this money im wheat 
was general and Without restriction, except that he was 
not to pay more than fifty cents pe: bushel, unless fur- 
ther instructed. He would have been in no condition, 
without such exchange, to purchase wheat through the 
country with facility. And the maxim of the law is, 
that an authority is to be so construed as to include all ne- 
cessary or usual means of executing it with effect—see 
Paley on Agency, 159; 2H. BI. 618; Pal. Ag. 170, 137 
~5; 1 Camb. 43; 4 Bac. Abr. 599; 3 Cain, 226; Story on 
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may term, Bailment, 296; 1 J.J. Marsnall, 289, 290; Pirtle’s Dig. 
1838. 297. 

an 3. There was no error in permitting the defendant to 
Beasou v. Peebles read that part of the letter to the jury which he gave 
them in evidence. It was his duty to noufy the plaintiff 
of his failure to purchase the wheat, and offer to return 
the money. ‘This was done by letter, through Alsop, 
defendant’s messenger; and the letter was the last evi- 
dence of which defendant had been notilied to produce. 
Again, from the time the letter was delivered, he ceas- 
ed to be a bailee for hire. and became simply a deposi 
tory; and consequently, from that time, his responsibili- 

ty and risk was diminished. 

4. The circuit court committed no error in refusing 
the plaintiiP's 12th, 13th, and 14th instructions prayed. 
The tender made by the witness, was not an olfler to pay 
a debt due, but to retura the money, furnished jor a pur- 
pose which had failed. Neither the tender, nor the de- 
posite, coupled with the loss, necessarily formed the sub- 
ject matter of a special plea. Jt only changed the char- 
acter of the bailment, and relieved him from any liability, 
except from gross ueglect, and in this form of action, 
was proper evidence under the general issue—1 Chitty’s 
Plead. 472-3; 1 Ld. Ray. 217, 500; 13 J. R. 57, 58; 1 J. 
R. 124, &c.; 3 Man. R. 111; 6 Mor. R. 284. 

5. ‘The deposite with Ferguson was at the risk of Ben- 
son, and the loss must fall on him. No act of Peebles 
had divested Benson of the ownership of the money, or 
made Peebles his debtor. Peebles had not mingled the 
money with his own, raised no account with Benson, 
had appropriated no part of it to his own use; and in the 
exchange of apart of it for small bills, had, in the exer- 
cise of his best discretion, in preparing to purchase 
wheat through the country, only done what every agent 
in the country would, and in a large majority of similar 
cases, always have done; and for which no principal ever 
thought of giving, or agent of asking, a special authority. 
Peebles could not then be made to bear this loss, unless 
he was chargeable with gross neglect. But here he is not 
chargeable with any, the slightest. He took the same 
care of the money that he did of his own, and just such 
as other very careful men took of theirs. Ferguson's 
house, in which this money was deposited, was robbed, 
and with it, his own, Peebles’, and other persons’ money, 
there deposited, stolen, to a large amount, and Benson 
must bear that loss, occasioned-by his own fault, and not 





FIRST JUDICIAL DISTRICT. 


Peebles—sce Pal. on Ag. 15,16, 17; 2Ld. R. 917; 1 Esp. 
Cas. 341, (n.1.); Co. L. (a.) 88, (b.) 


Evwarops, Judge, delivered the opinion of the court. 


This was an action of assumpsit, brought by Benson 
against Peebles, in the Boone circuit court. Peebles plea- 
ded non assumpsit, and issue was joined. The delend- 
ant had verdict and judgment, and the plaintiff moved 
for anew trial, Which motion the court overruled. On 
the trial, Benson read in evidence the following instru- 
ment of writing: “Rec’d of J. H. Benson, four hundred 
dollars, with which I promise to purchase wheat, rece've 
and forward for him, he paying me six and a fourth cents 
ner bushel, and barrels to barrel, at the rate of thirty- 
seven and a half cents per barrel. Franklin, Nov. 16th, 
1835. C. Peebles.” Benson then introduced one Har- 
rellas a witness, who testified that Benson demanded of 
Peebles the wheat which he had promised to purchase 
foc Benson with the money mentioned in the above wri- 
ting; that Peebles refused to deliver Benson any wheat, 
and gave asa reason, that he had been unable to pur- 
chase any at fifty cents per bushel; that Benson then de- 
manded the money mentioned in the writing, and that 
Peebles refused to return it to him; stating asa reason, 
that he bad deposited it withone Montgomery Ferguson, 
of Franklin, in December preceding, from whom it had 
been stolen. 

On the cross examination of this witness, Peebles ask- 
ed him whether he heard Benson and Peebles, at or 
about the time of the contract, state what their con- 
tract was upon the subject of purchasing the wheat? 
To the answering of this question Benson objected, and 
the objection was overruled by the court. The witness 
then said, that he heard Benson state, at his store in 
Franklin, that it would be well for him and Peebles to 
let some person understand the contract between them. 
denson said, in the presence of Peebles, that he had let 
Peebles have four hundred dollars to purchase wheat for 
him; that Peebles was to give fifty cents per bushel for it, 
and not more, unless instructed to do so by Benson; and 
that witness was called upon by Benson to bear testimo- 
by to such conversation. 

It was then proved, that in the fall of 1835, Peebles 
eame home to Rocheport from Franklin, and brought 
four hundred dollars, in hundred dollar United States 
Bank bills; and stated to the witness, who was clerk for 
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way team, LPeebles, that he had gotten them from Benson to pur. 
1838. chase wheat with. Soon after the money was brought 
wrnnmws home by Peebles, the witness, who acted as agent for 
Bensou v. Poobles Peebles in endeavoring to purchase the wheat, exchang. 
ed one of the one hundred dollar bills, for the purpose of 
purchasing wheat, for bills of a smaller denomination, 
but of the same kind of money, and thinks that Peebles 
exchanged one also. ‘The four hundred dollar bills were 
put ina box of drawers. ‘The money received in ex. 
change was putin the same place. Peebles kept his 
own money there, but the witness could not say whether 
it was mixed with the four hundred dollars or not. Some 
time after,he saw Peebles go to one Lewis Switzler, the 
father-in-law of Benson, who resided in Frank|in, but was 
then in Rocheport. ‘The four hundred dollars had re. 
mained in the drawer as aforesaid, until the interview be- 
tween Switzler and Peebles, and elterwards this witness 
never saw any of the money. 

One Elliott Alsop testified, that about the 6th of De 
cember, 1835, he received from Peebles a letter through 
the hands of Lewis Switzler, in which was enclosed four 
hundred dollars, in United States Bank bills. This let- 
ter was produced, and proved to be in the handwriting of 
Peebles, and that it was the same spoken of by the wit- 
ness; and the one that contained the money as aforesaid. 
This letter was oflered in evidence; to the reading of 
which the plaintiff objected, but the court overruled the 
objection, and permitted the following part of the letter 
to be read. ‘Please pay Doctor Benson four hundred 
dollars, which you will find enclosed—the amount! got 
of him to buy wheat.” ‘To the reading of this, the plain- 
tiff also excepted. This witness further said, that at 
the time he received the money, Benson who resided in 
Franklin, was not at home; that one, two, or three days 
afterwards, Benson came into witness’s grocery in 
Franklin, and that he remarked to Benson that he had 
four hundred dollars for him from Cary Peebles, and 
Benson said “ves,” and walked out. One or two days 
after this, witness said again to Benson, that he had four 
hundred dollars for him, the plaintiff, which Cary Peebles 
had sent him, the witness, for plaintiff. Plaintiff swore 
he would not have it, but said he wanted the wheat. 
Witness did not read the letter to Benson, but thought 
he stated to him the substance of what defendant had 
directed him to communicate. Witness told plaintiff 
that he had deposited the money with Montgomery Fer- 
guson for him. 
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This witness further stated, that he had deposited the yay TERM, 
money for safe keeping with Montgomery Ferguson prior 1838. 
to the last interview with plaintiff, and that said Ferguson wenn 
put itin his desk in his store-house in Franklin, where it Bensonv. Peebles 
wasat the time of the last interview between himselfand 
plaintill. That himself and Peebles, who were doing busi- 
ness together, had been in the habit of depositing their 
money with said Ferguson for safe-keeping, and that 
others had deposited money with said Ferguson, and that 
he knew of no safer place in Franklin to keep money; 
and that Ferguson was aman of asmuch honesty, pru- 
dence, and care, asany man im Howard county. Fer- 
guson, examined as a witness, stated that Alsop came 
to his house, threw down a package, and remarked there 
was some money sent to him by Cary Peebles for Doc- 
tor Benson. J*erguson opened the money and counted 
four hundred dollars, in UnitedStates Bank paper, which 
he putin his desk. On the night of the 24th of Decem- 
ber,same year, Ferguson’s house was forced and the 
money stolen. Ferguson considered his house as safe 
a place as any other in Franklin for keeping money at 
that time. 

Peebles had exerted himself for two or thiee weeks to 
purchase wheat for Benson, at fifty cents per bushel, but 
the price of wheat had suddenly risen, and none could be 
purchased at filty cents per bushel. 

The plaintiff then asked nineteen instructions, of 
which the court gave eleven, and refused the following, 
(numbered here as in the bill of exceptions:) 

2. That they are to take the said agreement as the 
only evidence of the contract of the parties, regardless 
of what the parties said before the executing of the 
writing,or afterwards,as to what their agreement or 
contract about the matter was. 

3. In substance the second. 

5. That if they believe from the evidence, that the 
money was so deposited, without the consent of the 
plaintiff, and that the same was stolen from Ferguson, 
and lost, that the-loss must be borne by the defendant 
and not by the plaintiff. 

12, That under the pleadings in this cause, they are 
bound to disregard any evidence of a tender of money 
due the plaintiff. 

13. That the defendant cannot avail himself of any 
tender made by him, without having pleaded such tender. 

14. The defendant cannot avail himself of any depos- 
ite of money with Ferguson for the plaintiff, without 
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mar term, having specially pleaded such deposite in this action, 


1838. 
Pw 


Beason v. Peebles 


17. That unless they find from the evidence that the 
plaintiff knew that the defendant could not purchase 
wheat with the money at the time it was deposited with 
Ferguson, then the risk and hazard of the deposite is 
to be borne by the defendant. 

19. That it they find that the defendant agreed to let 
the plaintiff have the wheat waich he had engaged pre 
vious to receiving the money of the plaintul, for the 
money received, then the ceiendant was bound to de. 
liver the p'aintifl that wheat, or pay him back his mon 
ey; and thatin such case, the defendant had no right to 
deposite the money with Ferguson without the consent 
of the plaintiff. To the refusing of these instructions 
the plaintiff objected. 

The detendant then moved the following instructions, 
which were given by the court: 

1. Thatit the deiendant, immediately upon receiving 
the money, made reasonable exertions to purchase the 
wheat at the price stipulated,and was unable to do so, 
and immediately thereafter oilered to return the money 
to the plaintiff, and the plaintiff refused to receive the 
same, and thereupon the money was stolen and wholly 
lost, without any want of ordinary diligence upon the 
part of the defendant to preserve the same, then the loss 
of the money must fall upon the plaintifl, and that he 
earmot recover. 

2. That if the defendant, while the notes were in hi 
possession, exchanged part of them for other notes of 
the same kind and value, but of smaller denominations, 
such exchange does not, of itself, fix upon the defendant 
a liability for the notes not exchanged, and if such wer 
offered to be returned, if such were the fact. 

3. That if the bills receive, or any of them, were 
exchanged by defendant for smaller bills of the same kind, 
and this was done with the consent of the plaintiff, such 
exchange does not aflect the liability of the defendant, 
and that such consent need not be expressly proved, but 
may be presumed from sufficient circumstances. To the 
giving of these instructions, the plaintiff objected. 

The errors assigned are: 

1. That the court permitted the defendant to give 
parol evidence to explain and to show what was the 
agreement of the parties, relative to the undertaking of 
the defendant to purchase wheat. 

2. That the court overruled the objections of the 
plaintiff to the evidence oflered by the defendant. 
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3. That the court refused the instructions asked by the yay TERM, 
plaintiff. 1838. 

4, ‘That the court gave instructions asked by the de- wen 
fendant. Benson v. Peebles 

5. That the court refused to grant a new trial. 

The first error assigned ts, that the court permitted the Parol evidence, 

. : e : ° ° though inadmis- 
defendant to give parol evidence to explain the written 51 1.°,, vary the 
instrument. ‘The written instrument acknowledged the terms of a ‘writ 
receipt of money; that the money was to be used inten wine wd 
purchasing wheat; that the wheat was to be received alan oe 
and forwarded, and that the defendant was to be paid for plaining or remo- 
| his services and for barrels. The price to be given for ving — 

’ ‘ . wh . - as to the time 
the wheat, the manner of receiving it, and the place to place, and mute 
which it was to be forwarded, were matters not explain- ner of performing 
ed. Parol testimony was admissible to explain the the same, where 

cebintaalis : Sea ie ar ; -q the writing is si- 
understanding of the parties in regard to these matters. |)", 
The parol evidence given in this case went to show that 

the plaintiff had limited the defendant to filty cents per 
bushel in purchasing the wheat. This was no contra- 
diction of the written instrument; it was no addition, and 
was no alteration, and it did not vary the terms of the 
written contract; but was merely explanatory in its 
character,and intended to remove ambiguity in the con- 
tract, and was therefore properly admitted by the court. 

It follows, also, that the court committed no error in re- 
fusing the second and third instructions asked by the 
plaintifl—1 Chit. Ev. 480; 3 Sta. Ev. 1047-8, 9. en 

The defendant was not authorised to give more than B. $400, rng-ah 
fifty cents per bushel for wheat. After obtaining the used in the pur- 
money from the plaintiff, wheat rose suddenly to seven- chase of wheat, 

five bushel, and could not be purchased at jr vei ced a 
ty-live cents per bushel, and could not be purchased at, purchased ata 
fiftycents. It was then wholly out of the power of the certain price; B. 
defendant to make purchases under the restriction im- —— 

° . . . l 

posed on him by the plaintiff, as to the price. The rea- seivabened price, 
ton for retaining the money of the plaintiff longer in his deposited the 
possession then ceased, andas a prudent man, it became — — 
the duty of the defendant to return it to the right owner... 16 time advie- 
What the liability of the defendant would have been, had ed A. of what he 
the money been lost before he offered to return it to the — 
plaintiff, it isnow useless to inquire, as the money was (oo 4" oy that 
uot lost till after that time. the money was in 

The plaintiff insists, that the defendant could not avail F.’s possession, 

; te . : - subject to his on 
himself of any tender of the money, without having q./3 the money 
pleaded such tender. No tender, in the technical sense was stolen. Held, 
of that term, is pretended to be set up by the defendant that the _— 
in thi He insists, simply, that he offered to return }o°vyven in evi. 

us case. He insists, simply, that he offered to return, given in evi- 
tie plaintiff his money, and that the plaintiff refused to dence under the 
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May Term, Teceive it, and that from that time the nature of his lia 
1838. bility was changed. As notender was attempted to be 
wns ~=s set up in thiscase, the court properly rejused the twelfi 

Benson v.Peebles and thirteenth instructions asked by the plaintiff 
Nor was it necessary, to enable the defendant to avail 
entice 9a i" himself of the deposite made with F erguson, to plead i 
leasing the deft.specially. It was matter of whichhe might avail hin. 
from all liability, self under the general issue. The fourteenth instruc 
meet ty! gy tion asked by the plaintiff was therefore properly 1 
plea of tender, fused. The seventeenth instyuction was also rightly te. 
Nor was it neces-jected. ‘The plaintiff might not choose to inform ‘him. 
aitedsenbe self that the defendant could not purchase wheat at fifty 
Ae. cents per bushel. Andso of the nineteenth instruction, 
because there was no evidence to support it, and it might 

have tended to contuse and mislead the jury. 

‘There wasno error in the instructions given for thede 
fendant. After the offer of the defendant to return th 
money, and the refusal of the plaintiil to receive it, the 
defendant was bound to use only ordinary diligence 
preserving it. If some of the bills were exc hanged fo 
smaller bills, with a view of carrying into etlect the it 
tention of the parties to the contract, such exchang 
would not aflect the liability of the defendant. And %, 
if it were done with the consent of the plaintiff. And 
such consent need not be expressly proved, but may k 
presumed from suflicient c'rcumstances. 

The court then committed no error in refusing th 
instructions of the plaintiff, and none in giving the iD 
structions asked by the defendant. The evidence wa 
sufficient to warrant the finding of the jury. It follow 
that the motion for a new trial was properly overruled 
The judgment of the circuit court ought therefore to bh 
affirmed; and Judge ‘Tompkins concurring, it is affirmed. 

McGirx, Judge.—I dissent from the foregoing opiniot. 
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Moore anp Porter v. McCuxntoucn. 


In chancery. Complainant prayed for the conveyance of a lot of 
round, sold to him by defe ndants, and for w hieh conveyance de- 
fend: oxuilh ad given them their bond—alleging that he had paid and 
gatisied his bond given to them for the purchase money. The 
proof was, that defendants had employed one H. to erect a build- 
ing for them, and complainant had entered into co-par' nership with 
Hin the execution of the work—that in the sttlement between H. 
and defendants, they had executed their notes to H. and to com- 
»jainant for What was due, after deducting in their note to complain- 
ant the amount of the purchase money for the lot aforesaid. Held 
by the court, that this arrangement could not be admitted to sus- 
tain the allegations of the bill—that the bill, to have let in such 
proof, should have averred an accord and satisfaction, and that H. 
shoul di have been made a party to the bill. 


APPEAL im chancery, from the circuit court of Coop- 
er county. 


fayden, for appellants: 

In the arsument of this cause, the counsel for the ap- 
ellants Wil insist: 

1. That the complainant gave no evidence, nor was: 
here any evidence given,to prove the payment of the 
urchase money of the lot, as charged in the bill. 

9 That, without such proof, the complamant is not 
pntitled to a decree for a conveyance of the lot. : 

3. That all the proof given related to a question not 
resented by the complainant in his bill of complaint for 


headjudication of the court, and that therefore it was, 


pad is. irrelevant to the issue in the cause. 

4, That the defendants had a right to prove any fact 
onducing to show the non existence of any fact neces- 
ary to be estab lished by compl: inant to entitle him to 

decree against the ¢ efendants, and that, therefore, the 
ourt below erred in limiting and confining them, upon 
hehearing of the cause, to the question, whether there 
as an agreement on the part of complainant and Hus- 
on to correct the errors,if any, as to the prices charged 
orthe work done in the building of the house? 

5. Thatthe court ought to have set aside the decree, 
nnd have granted the defendants a new trial in the cause, 
pdmitting | the hypothesis to be true, that the defendants 
ada right to go in their proof beyond the question to 

hich they were confined by the court. * ” ” 

he complainant, in framing his bill, is required by the 
ules and practice of chancery, to set forth the matter 
bt his vill plainly, with all necessary circumstances as to 
he time, place, manner, and incidents; and if any thmg 
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be set up in the answer, making it necessary for the 
complainant to change his case, he should do so by 
amendment or supplemental bill. *  *  * James 
v. McKernon, 6 Johnson’s Rep. 559, et al.; Mittord’s 
Pleadings, 34; 2 Atkins, 141; 3 Atkins, 182; 2 Ves. 295, 
14 John. Rep. 515-16, Lyon v. Tallmadge. If it shal 
be urged by the complainant, that any evidence whieh 
was given by the complainant, (upon the hearing of which 
was inapplicable to the issue,) ought to have been then re 
jected, upon the motion of the party affected by it, | 
answer that parol proofs are generally permitted to be 
made in chancery without prejudice, subject to all just 
exceptions, but at law, where such proof might influence 
a jury, it is not allowable—see 14 Jonnson’s Rep. page, 
m ‘ * In these two points, (Sthand 6th,) are in- 
volved the corrections of the decisions of the court in 
refusing to permit ihe defendants to prove all the mat 
ters of defence set upin their answer to the bill, and in 
overruling defendants’ metion to set aside the decree and 
to grant anew trial. The court ought to have permit 
ted the defendants to have proved any fact set up in thei 
answer which would have conduced to show that the 
complainant had not paid to them the purchase money 
for the lot, or which would have negatived the existence 
of any fact, which the complainant was bound to prove 
to entitle him to a decree—see 1 Maddox’s Chancery, 
404, et sequel, and the authorities there referred to. *° 
* * * * * 


Adams, for appellee: 

The only question in this case is, whether the cour 
erred in refusing to permit the defendants to surcharge 
and open the account for work rendered by complainant, 
and settled between the parties? 

In support of the decree, it iscontended, that there 
was no foundation laid in the answer for opening the 
account. 

The answer does not charge any fraud, error or mit 
take in the settlement, but simply states that there wasa 
settlement, and that complainant said if there was any 
error or mistake it should be corrected, Lut whether there 
was in fact error or mistake, we are not informed by the 
answer; and it is a well settled principle, that a stated 
account cannot be upened except for fraud, error or mit 
take, specifically charged and set forth—Fonb. Equity, 
$2, in notes; 1 Maddox's Treatises, 102-3; Com. on Cor 
tracts, 473, in noies; 2 Marshall’s Rep. 338; 2 Starkie’s 
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Ev. 18, 19, 170; Fonb. Equity, 339, in noies; Stoughton 
vy. Lynch, 2J. Ch. Rep. 217; Sluv. Bloom, 20 J. Rep. 
689; 1 Story’s Equity, 497, 501; James v. McKernon, 
6 J. R..559; Lyon v. ‘Tallmadge, 17 J. R. 516, side page. 


Tompxins, Judge, delivered the opinion of the court. 


McCullough filed his bill in chancery against the ap- 
pellants, Moore and Porter, and a decree being made in 
that court against them, they moved the court to set 
aside the decree, and grant them a new trial. ‘The court 
overruled their motion. and they appealed to t!.is court. 

The bill states, that Moore and Porter, the appellants, 
agreed to sell to McCullough, the complainant, a lot of 
ground, in the town of Boonville, for the price of three 
hundred and forty dollars; that the said Moore and Pg 
ter executed to him a bond for the conveyang#™eF ths 
sume, and that he executed to them his bay fy Fink 
payment of the purchase money, on or befoke Wie first 
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day of May, in the year 1837; at which tim@ Ke { OL 
hy aya 


their bond, undertook also to convey the jot. ur- 


inthe year 1837, when his bond for the purcha&g 


ther stated in the bill, that before the first da¥ TER ARY- 
e “ ,, 


became due, the complainant paid and_ satisfie athe 
said Moore and Porter his bond for the purchase money3 
and that they refused to convey the lot. 

The defendants, (appellants here,) by their answer, 
admit the contract for the sale of the lot, but deny that 
the appellee had ;aid and satisfied to them the purchase 
money. 

The appellants, in their answer, proceed then to state 
that they had employed one Husten to build them a 
house, and that the appellee had assisted Huston, and on 
that account claimed io pay the purchase money of the 
lot with a part of the money which Huston claimed for 
building the house, whereas they say that they have paid 
Huston for the house. 

The testimony preserved in the bill of exceptions is 
very obscure. !t shiows that the appellants did contract 
with Huston to build them ahouse, and that he did ad- 
mit McCullough as a partner in the job, but there is no 
evidence that the appellants made any contract with him 
about the building of the house. Hvston was examined 
$a witness; he testified that there was a settlement be 
ween him and the appellants, after the house was com> 

leted, and that they executed to him their note for one 
half of the amount of the building, and that they execv- 
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xay TeEru, ted to the appellee, McCullough, their note for the balance 
1837. of the costoi the building, first deducting three hundred 
So! and forty dollars therefrom, which is the purchase mo- 
Moore & Porter Ney o* the lot; yet, still the bond of McCullough for the 
2 purchase money was suffered to remain in their hands; 
McCullough. and other testimony was given calculated to raise a 
doubt whether the appellants did agree to pay, for build. 
ing the house, the full amount ot Ifuston’s bill. The 
view here taken of this case is such, that it becomes 

unnecessary to examine the testimony strictly. 
In chancery. In the first place, admitting that after the appellants 
ance rete had executed the two notes spoken of by Huston, the 
conveyance of sum of three hundred and forty dollars, which is the 
alot of ground, exactamount of the purchase money, was still due to 
gold to hum by ee” Huston on account of this building, and that they had 
which convey- agreed, at Huston’s request, to consider that sum of 
ance defendants money as yielded to them in satisfaction of the purchase 
carb ake weal money of the lot for which they had McCullough’s bond, 
leging hathe Yet, still this is no payment of the purchase money for 
had paid and sat-the lot. Had McCullough wished to avail himself of 
one cen this arrangement of the business, he should have stated it 
- sage Ci °F specially in his bill of complaint, for it could be used 
money. The only as an accord and satisfaction of the bond for the 
ate om purchase money. Particular care should be taken to 
employed one H, put im issue in the bill, whatever is intended to be proved 
to erect a build- by the complainant in the cause, otherwise he will not 
ing for them, and be permitted to give it in evidence, for the court pro- 
mae reecerinagy nounces the decree secundum allegata el probata ; the rea- 
greg with son of whichis, that the adverse party may be apprised 
fein the fxecw against what suggestions he isto prepare his defence— 
tion f the, work (Sooper’s Equity, page 7. 
tlement between Tiad Moore and Porter brought an action at law for the 
H. and defs. they purchase imoney of this lot, McCullough could not, unm 
ae agate PO plea of payment, have given this arrangement with 
and to complain Huston on the one side, and Moore and Porter on the 
per Pb tsa de evidence. He, then, having stated in his bill 
ing, in their note that he had paid the consideration money, ought not to 
to complainant, be allowed to prove under that allegation this accord 
the amount of the and satisfaciion of which evidence was given. Had the 
purchase movey appellants contented themselves with denying the pay- 
suid. Held by the ment of the purchase money for the lot, there would 
eourt, that this faye been less obscurity about the case. But proceed: 
aoe not Le ade Mg to set out in their answer what they expected the 
mitted to sustain Complainant would attempt to prove, a confusion of 
the oy agp ideas was produced, and the case has been argued as il 
bill, to have letin the bill hod contained the allegations necessary to let 

such proof, should such evidence. 
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it may be further observed thatthe complainant has yay TRRM, 
failed to make the necessary defendants to this bill. Be- 1838. 
fore he can expect a decree that Moore and Porter shall wn 
convey the lot of ground, he must either pay or be Moore & Porter 


v. 
McCullough. 


ready to pay the consideration, either according to the 
terms of bond, or in such manner as a court of equity 
may deem equivalent. Huston should have been made pave averred an 
co-defendant in this bill, in order that, by the same de- accord and satis- 
cree by which the title to the lot passed out of Moore em, 208 that 
and Porter, the claim of Huston against them for the Geum sande gam 
balance, if any, due him for building the house might be ty to the bill. 
extinguished. Itis true that if, at the request of Hus- 
ton, they should surrender to McCullough his bond for 
the purchase money, and acknowledge satisfaction, this 
might be at any time given in evidence as so much money 
paid at his instance and request, and be a good bar to a 
recovery by Huston against them of the balance alleged 
to be due him for building the house. But courts of 
equity, when they decree a conveyance, will take notice 
that all the parties interested shall be made defendants; 
and that the party decreed to convey shall be made se- 
cure before a decree is made against him—see Cooper’s 
Equity, page 33; where it is said to be a general rule, 
that however numerous the personas may be who are in- 
terested in the subject uf a suit, they must, nevertheless, 
be all made plaintiffs or defendants, so that a complete 
decree may be made between those parties; it being the 
constant aim of a courtof equity to do complete justice 
by enibracing the whole subject; deciding upon and set- 
tling the rights of all persons interested in the subject of 
the suit; to make the performance of the order of the 
court perfectly safe to those who are compelled to obey 
it, and to prevent future litigation. If this be not done, 
the defendant may either demur to the bill, or when the 
cause comes on to a hearing, he may object that proper 
parties are wanting, or the court may reluse to proceed 
toa decree, or if the court does make a decree, that de- 
creemay afterwards be reversed. 

itis very true, that if the complainant intended to 
prove that he had paid the purchase money, there was 
no necessity to make Huston defendant; but if he in- 
tended to satisfy that bond which he had given to secure 
the payment of the purchase money with the money 
which he has attempted to prove that the appellants 
owed to Huston, then he must not on!y allege this in his 
bill, buthe must also make Huston a party in the de- 
fence, in order that the court of equity may make the 

10 
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performance of its order perfectly safe to Moore and 
Porter, and prevent future, litigation between them and 
Huston. 

Being of opinion that the decree of the circuit court 
ought to be reversed, because the allegations in the 
bill were not such as would justify the admission of 
the evidence given; and also being of opinion that if 
those allegations had been sufficient to justify the admis. 
sion of such evidence, Huston ought to have been made 
co-defendant, it becomes useless to inquire whether the 
weight of evidence was such that, under a proper state 
of the pleadings, the decree of the circuit court ought 
to be affirmed; suffice to say that the evidence is very 
obscure. This evil may probably be remedied, in case 
the cause shal] hereafter be proceeded in. Because 
there was no evidence given to support the allegations 
in the bill; and, moreover, because Huston should have 
been a co-defendant had there been any allegations in 
the bill to justify the admission of the evidence about 
the building of the house, &c., the decree of the circuit 
court ought, in my opinion, to be reversed, and such be 
ing the opinion of the rest of the court, it is reverses 
and remanded. 
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Wear anv Hickman v. Brranrt. MAY TERM, 


1838. 
1. The act of Congress of Feb. 17, 1815, for the relief of the inhabi- Woen-—may 
tants of New Madrid who had suffered by earthquakes, provides Wear ts Midian 
that the title of the person who proposes to avail himself of the 
bounty of Congress to the injured Jands shall revert to the United M 
States. Inestablishing his title to land located under this act, 
the claimant need not prove any formal relinquishment to his New 
Madrid lands. His acceptance of the provis.ons of Congress, as 
evidenced by his application to the Recorder, and his location by om 
the Surveyor, isa virtual relinquishment of his injured land, and 5 147 
assuredly the United States only could complain of the want of a 113 194) 
formal conveyance. 
2. Under the provisions of this act, the certificate ot the Recorder was 
issued to the confirmee or his legal representatives, which repre- 
sentatives are those claiming under him by purchase or descent. If 
this ccrtificate has been issued, and the location made without the 
consent of the confirmee or his legal representatives, yet, if they 
subsequently assent, either expressly orimpliedly, the location will 
enure to their benefit. 
3. Theintention of the holder of a New Madrid certificate, in loca- 
ting for himself, can have no influence in determining the rights of 
the parties. ‘The bounty of Congress was to the owners of the in- 
jured lands, and they only, or thuse deriving title from them by de- 
scent or purchase, can be entitled to locate, or to the benefit of the 
Jocated land; and if any other individual, by fraud or otherwise, 
get possession of the certificate, it is unavailable to him, unless he 
be also the descendant or purchaser from the confirmee. Any other 
construction would frustrate the intentions of Congress; and would 
not only deprive the sufferer, for whose benefit the act was passed, 
of hig location, but also of his New Madrid land. i 
4. Norhas the locator the degal title. Such a location bears no 
analogy tothe case of one man’s purchasing land with another’s 
money—the certificate under which the location is made, bein 
granted only on cond tion that the injured lands revert to the United 
States, which condition is not complied with where the certificate 
holder is not also the owner of the injured land or one claiming 
ander him. ‘The certificate is therefore valueless—nor is it money 
or equivalent !o money or any negotiable paper, and therefore could 
not come within the principle alluded to. 
5. Where the intent of the law maker is plain, contemporaneous 
construction is entitled to little or no weight in settling the law— 
especially where that construction is one-sided or founded upon the 
opinions of those interested in fixing the construction in the man- 
ner contended for by the party using their opinions as argument. 
6. Epwarps, Judge, dissented from the opinion of the court—affirmin 
the judginent below, on the ground thatthe plaintiff below failed 
to make outa complete legal title, having offered in evidence only 
the certificate of the Recerder and the application to the Surveyor to 
locate—but no actual Jocation—no plat of survey—no notice of the 
Surveyor, &c. as required by the act of Congress. 


Bryant. 


ERROR to the circuit court of Howard county. 


Wilson, of Howard, for plaintiff in error: 

The plaintiff insists on the following points: 

1. That the court erred in giving the instructions 
asked by plaintif—1 Marshall's R. 356. 

2. That the certificate, location, &c. were not duly 
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certified, and ought not to have been received in evi- 
dence. 

3. That the New Madrid certificate is void for uncer- 
tainty—4 Cruise’s Digest, 206, top paging; 2 Bacon, 653, 

4. That it is void, because St. Aubin was dead _ be- 
fore it issued—see 7th instruction refused; 1 Marshal}’s 
R. 99, 356, 293; void, because the recorder did not pur- 
sue the law—see 2 Con. R. 151, 154; 5 Con. R. 672, 28, 

5. That the court erred in refusing to give the 3d and 
4th instructions asked by the defendant, which require 
the plaintiff to show that the land in New Madrid had 
been relinquished to the United States. 

6. That the court erred in refusing to instruct the jury 
that it was necessary for the plaintiff to show that the 
location was made by Louis St. Aubin, his children, or 
those legally claiming under them. 

7. That the court erred in telling the jury that there 
was evidence of consent of Louis St. Aubin’s heirs. 

8. That the court erred in refusing the 11th instrue- 
tion of the defendant, that the deed from Martin and 
wife conveyed no interest to sustain this action. 

9. That the court erred in refusing to give the 12th 
instruction asked by defendant. 

10. That the court erred in not giving the 14th in- 
struction asked, which says that there is evidence that 
Hickman located for himself. 


Hayden, for the same: 

In this cause it is admitted by the parties, that the cer- 
tificate of new location by which the land in controver- 
sy was located, gave the right of location to Louis St 
Aubin or his legal representatives. But it is insisted by 
the defendant that the location was made by him in his 
own name, and for hisown use, and not in the name of 
either Lewis St. Aubin or his legal representatives; that 
itis the duty of the court, in the reading and construing 
the entry, tointerpret it according to the plain meaning 
and proper acceptation of its terms, and to be governed 
by the same rules of law in the construction of it, which 
govern in the construction of all other instruments. This 
rule will insure to the parties the object and end for which 
it was read to the jury; whtch object was to show and as- 
certain what land was located, by whom located, and for 
whom it was located. In reading it, it is manifest that 
Hickman located it for himself and not for another. 
For if he had intended to locate the land for St. Aubin, 
or any other person, the entry would and should have so 
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expressed it, according to the requirementsof a plain well yay Term, 
settled rule of law, that when a thing is written we are 1838. 
bound to believe that the writer expressed his intention wen 
and intended torecord what he wished, leaving nothing for Wear & Hickman 


construction beyond or behind the instrument. That if he maine 


had intended to locate the land for St. Aubin, he would 
have had the entry made thus: “Louis St. Aubin by 
Thomas Hickman, his agent, enters, &c. land in virtue of 
certificate No.—” &c., instead of having theentry made, 
that ‘Thomas Hickman, as the legal representative of 
Louis St. Aubin, enters, &c., as is the form of entry in 
thiscase. It must be conceded that, as the certificate 
gave the same right to locate to the legal representa- 
tives as to Louis St. Aubin, the fegal representatives had 
as much right and power to make it in his own name as had 
Louis St. Aubin to make it in his name; that this right is 
asexpressly given to the one as it is given to the other; 
that the law does not require either to endanger his right 
by having his land designated and set apart from the 

ublic lands, by declaring upon a public record that the 
ion is not his but that itis the lend of another. May 
Jnot then ask the court, whether Hickman, as the legal 
representative of Louis St. Aubin, could have more fully 
and explicitly declared upon that record that heigtended 
to set apart that tract of land to and for himself, than he 
has and did declare it by his aforesaid entry? And indeed, 
may I notturther ask whether he did not adopt the only 
form and correct form suitable and necessary to effect the 
object and to carry into eflect his right as legal repre- 
sentative of Louis St. Aubin? 

Again, does not the law require that when an agent 
does anact for his principal, he should do it in the name 
of his principal; and that if he doit in his own name, the 
law will consider it his own act, and not the act of the 
principal? And how obvious the rule and the reason of it. 
The law cannot look out of the instrument to ascertain 
the meaning of the party. These positions being too 
plain to be controverted, I will proceed to consider the 
rights of the parties in the present action. 

! contend that the plaintiff eannot, in this action, oust 
the defendants from the land; for by the location, so far 
as it is concerned, and whichis the only evidence at law 
which can inform the court who has_ possessed himself 
of the land as against the government, (there being 
no patent issued,) the right appears to be in Hickman; 
Imean the right which will maintain the action of eject- 
ment under our statement, in the absence of a perfect 
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legal right, which can alone be given by the patent, the 
legal right being yet in the government. Now if this 
position be correct, the plaintiff cannot recover, and 
that it is correct, who can doubt it? For, to recover 
in ejectment the plaintiff must show an entry, which 
is the only act of appropriation of the land that can 
be, as against the government; and has the plaintiff 
shown an entry or appropriation of the land either by 
himself or by another for him? I answer, no, if the entry 
isto give evidence of what was the intention of the 
locator. But 1 am answered by gentlemen on the other 
side, that the entry was made by the defendant with 
another man’s certificate, another man’s property, 
another man’smoney. Agreed; and what will that avail 
him in the action of ejectment? It would leave in his 
hands a resulting trust to the estate, and a court of equi 
ty would give him the possession of it. But will the 
gentlemen pretend that a difference exists where a_trus- 
tee, holding the certificate of another, purchases or obtains 
land with it, in his own name, and where he holds the 
money of another to purchase an estate, and the right to 
the iand in either case is an equitable one, and can alone 
be enforced in acourt of chancery, where this party is 
bound to go, if he has any right? But do gentlemen 
pretend thut the plaintiff can maintain an action of eject: 
ment upon the certificate alone, without an entry, with- 
out an appropriation of the land? The statute does not 
say so; the common law does not say so. Neither the 
one law nor the other considers it as land, but that it isa 
statutary thing, giving the plaintiff a right to obtain land; 
or if purloined from his possession, or faithlessly misappro- 
riated by an agent, he may follow him in equity for the 
and located. But the gentlemen on the other side, with 
great ardor and much elocution, picture the distress of 
the unfortunate owners of land injured in New Madrid 
by the dreadful earthquakes which gave birth to the high- 
ly beneficial act made by the beneficent Congress, if 
they do not succeed in establishing the principles for 
which they contend—that the injured will still remain 
sufferers, and thatthe benignity of Congress will have 
become an agent, and means of pampering and sustain- 
ing the mercenary and fraudulent! 
oes not this court know, and does not the history of 
the transactions of the very men they fear in their deal- 
ings in the claims prove tothe reverse? Isitnot known 
to be the case, that ina great majority of cases, the lo- 
cation of lands under the act was made by persons hay- 
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ing honestly purchased the certificates, either of thetrue yay Tram, 
owner, or of some person claiming to be the owner? And 1838. 

do we not know that there have been and now aremen Wen 
roving and stalking the country hunting up the original Wear & Hickmaa 


claimants of those lands, and making inquiry and exam- melee 


jaation into the regularity and formality of the mesne 
conveyances, from them down to the honest and indus- 
trious occupant, laboring upon and improving the lands 
located—men, I say, who make it their business to deal 
in and follow this dirty, miserable calling—men, who, 
without remorse, without feeling, heartlessly turn women 
and children from the possession and enjoyment of their 
lands and comfortable tenements, the work of their own 
hands? 

Since writing the above brie/, I have examined Hughes’ 
Reports of decicions of land cases in Kentucky, grow- 
ing out of entries in that State made in their land ofh- 
ces,and | find that entries, when made by the locator 
himself, as also when made by an assignee, and by an 
agent, the record of such entries respectively were made 
toexpress by whom and for whom entered; and that, 
when made, they were construed and looked upon as re- 
cords, and entitled to due weight, as such—see the book, 
p. 45,and see the index to the cases at the commencement 
ofthe book, where the court will be referred at once to 
entries in their various shapes, suitable to the rights and 
capacity of the claimants. I refer to this book for pre- 
cedents adopted there, and as respectable authority to 
sustain my views as to the manner in which entries should 
have been made,and the coriect rule of construing them. 


a a aS a 


Leonard, for defendant in error: 

In support of the judgment of the circuit court the 
following points and authorities are relied upon: 

First point. The certified copies from the survey- 
or general's office are, under our statute, evidence se 
—Rev. Stat. of 1825, title “Evidence,” sec. 4; Wear 
and Hickman v. Bryant, and Tindall v. Johnson, Mo. 
Rep. 2 Semi-annual Part, 100, 113. 

Second point. The deeds from Martin and wife, and 
St. Aubin and wife, had been duly proved and recorded, 
and were therefore entitled upon the faith of that probate 
togotothe jury—Rev. Stat. of 1825, title “Convey- 
ance,” sec. 8, 10, 16; Wear and Hickman v. Bryant, and 
Tindall v. Johnson, Mo. Rep. 2 Semi-an. Part, 106, 113. 

Third point. The plaintiff exhibited in evidence a 
valid title to the land in question. 
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MAY TERM, In support of this position, it is insisted: 
1838. 1. The legal right conferred by the certificate to ap- 
wm ~=spropriate to private use the quantity of land designated, 
Weer & Hickman is vested by that instrument im whoever was the owner 


v. 
Bryant. 


of the confirmee’s title to the injured land, whether that 
person was the confirmee himself, or his heir, or the as. 
signee in fact of his title. 

This instrument is capable of only four constructions 
in relation to the question upon whom the authority to 
locate, contained in it, isconferred. Hither the certificate 
is void for uncertainty in the description of its grantee, 
or the authority to locate, which it contains, is vested 
exclusively in the confirmee, so as to be dependent for 
its validity upon the fact of his existence at the time of 
the grant; or it is vested in whoever was the owner of 
the confirmee’s title to the injured land, whether that per- 
son be the confirmee himself, or his heir, or the assignee 
in fact of his title. 

The first of these constructions would avoid all, and 
the second a large portion of this class of titles. Both 
of these constructions have, however, already been very 
properly rejected by this courtin the eases before cited of 
Wear and Hickman vy. Bryant, and Tindall vy. Johnson, 

One or other of the two remaining constructions 
must therefore be adopted; andin determining which, it 
will be proper to examine the act of Congress in which 
this title had its origin, and look to the manner in which 
that statute was executed by the federal officers charged 
with that duty. 

The first section of the act of 17th Febuary, 1817— 
Geyer’s Digest, 484, 486, declares that all persons own 
ing land in the county of New Madrid, whose lands have 
been materially injured by earthquakes, shall be ex titled 
to locate the like quantity on any of the public lands of 
the United States, in Missouri, the sale of which is av 
thorized by law. 

The second section declares that the recorder shall, 
upon its appearing to him that any person is entitled to 
land under this act, grant to such person his certificate to 
that effect, and directs the location to be made by the 
surveyor general, or under his direction. 

The third section provides for the issuing of the patent. 
There are two provisoes to the first section. The first 
provides that no person shall locate a greater quantity 
than has been confirmed to him, except the owners of 
town lots, and fixes the maximum to be located by any 
one person at 640 acres. The other proviso declares 
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that, upon a location being made jn pursuance of the act, may TERM, 
the injured land shall revert to, and become vested in, the 1838. 
United States. | 

This is the whole statute. No doubt exists as to the Wear & Hickman 


. ae \ , . } = } uf y v. 
intention of the Governmnt in passing it. The lands of Bepens. 


the inhabitants of the county of New Madrid had been 
injured by an earthquake with which that country had 
been visited; and the United States proposed to indemnify 
the suflerers by giving them other lands, in lieu of those 
that, to every beneficial purpose, were supposed to be de- 
stroyed. ‘Iwo :odes of carrying the act into execution 
must have sugges ted themselves to the recorder. He must 
either have ascertained who was entitled to the certificate, 
by investigating and determining the question of title to 
the injured land, und have granted his certificate specific- 
ally tosuch person, ov leaving the question of ownership 
untouched, and to be afterwards settled in the courts of 
justice of the country, he must have issued the certificate 
to the confirmee or his legal representatives, in such 
manner as to vest the right to locate in the confirmee or 
whoever had become, by being possessed of the con- 
firmee’s right to the injured land, entitled to the benefit 
of theact. He adopted the latter mode. It was, perhaps, 
the only safe and practicable method of executing the 
statute. He issued the certificate in the name of the 
confirmee or his legal representatives, and the court is 
now called upon to determine what class of persons he 
intended to designate by this description. 

The words in the certificate “or his legal representa- 
tives’? cannot be rejected as wholly inoperative. They 
are there, and must stand as part of the instrument, 
and some meaning must be attached to them. They are 
not words of limitation, thrown in to describe the quan- 
tity of the estate intened to be granted, but are manifest- 
ly employed as descriptive of the person who is to take. 
ls there any ground for declaring that this expression is 
synonimous with the term “heirs,” and reaches no fur- 
ther? If that kad been the idea presented in the mind of 
the recorder, would not the very word itself have na- 
turally occured to and been adopted by him to express 
his intention? 

The certificate, by its express words, vests the author- 
ity to locate in the confirmee “or his legal representa- 
tives,” not in him and his legal representatives. The 
grant is in the alternative—to one or the other—to him 
orhis assignee, as the fact may be. By this peculiar 
phraseology, the recorder manifestly intended that the 
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authority to locate should vest in the confirmee, provided 
he still continued to be the owner of the land; but if he 
had parted with his title, by assigning it to another, that 
then the authority should vest in his assignee, who, ip 
relation to the subject matter, had become his legal rep. 
resentative. ‘here are also reasons for this construction 
other than those drawn from the words of the instrument 
itself. ‘he owners of the injured lands were the persons 
within the contemplation of Congress. They alone wer 
the objects of this public charity. To them, by the very 
words of tie act, it was the duty of the recorder to gran 
the certificate. Ought not this court, therefore, to pre 
sume that this is the class of persons he intended to de 
scribe? Will not the court, if possible,so construe the 
certificate as to make it effectual in securing the bounty 
of the Government to those for whom it was_ intended! 

By adopting the proposed construction, this objectis 
effected, and the certificate receives that interpretation 
which is believed to be consistent both with the languags 
of the instrument and the real intention of the officer by 
whom it was granted. If.on the contrary, the court a¢ 
judge that the legal right to locate is vested in the con 
firmee, without any reference to the fact of his being th 
owuer of the injured land, it is manifest that in all thos 
cases where the confirmee has parted with his title, th 
intention of the legislature is disappointed, the perso 
entitled to the bounty of the government defrauded, an 
he who sustained no loss receives by the judgment d 
this court a benefit that was intended for the actual su 
ferer. 

To this it may be answered that a court of equity ca 
relieve against this construction, by decreeing such per 
sons to be trustees for those who may be really entitle 
to the benefit of the certificate. ‘This instrument mus 
receive the same construction in equity as at law; andi 
the court determine that it confers the right to locate 
upon the confirmee, is it clear that there is any principle 
of equity by which he can be divested of that right? But! 
there be, why put a construction upon these instruments 
not demanded by the words, contrary to the intentid 
of the officer who granted them, and in direct violation 0 
the statute that gave them birth, when the only effect 
allthis is, at the utmost, to turn a party round to ano 
ther court for redress? Why not adopt that constructio) 
at once, that must in effect at last prevail, and settle by 
one suit what must otherwise be the subject of doublet 
litigation? 
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This question has been before the court in the case of 
saw v. Hickman, 1 Mo. Rep. 499; Stuart v. Rector, 
1 Mo. Rep. 361, and in Wear and Hickman v. Bryant, 


15 


MAY TERM, 


1838. 
a i 


ie] 


land ‘l'indall v. Johnson, Mo. Rep. 2 Semi-annual Part, Wear & Hickman 
v 


Bryant. 


106, 113; but cannot be considered as definitely settled. 
jt is as yet an open question for adjudication, and one of 
he last importance to alarge class of our land titles. 

In the case at bar, however, it is insisted that the title 
shown by the plaintiff below is equally valid, no matter 
jhich of the two suggested constructions of certificate 
hall be finally adopted by the court. 

2, The right to the land located following the right to 
he certificate by which the appropriation is made, vests 

the same person, no matter by whom the location may 
bemade. ‘This appears to be a direct and necessary 
onclusion from the admitted premises in the case. The 
ertificate is an authority toa particular person to appro- 
priate to his own use a certain quantity of the public 
and. When the location is made, the authority confer- 
ed by the certificate is executed, the certificate has dis- 
harged its functions, and the land located has become 
le private property of the individual who was author- 
ved by the certucate to make the appropriation. 

No principle, it is believed, can be stated, upon which 

e mere fact of making the location ean divest the 

antee of the certificate of his right, and vest the title to 

e land located in the locator. 

The right to locate may be admitted to be property, 

d as such the subject of sale,at least ina court of equi- 

But then if the locator claims to be the assignee of 
eright of the grantee of the certificate, he must show 
efact of the assignment, and an assignment in writing; 
dthe mere fact of assuming to be, and acting as assignee 
f the certificate granted, cannot possibly invest him with 
at character, or furnish any evidence of his title to it. 

3. The title of the plaintiff below, although nota le- 
al title at common law, is sufficient under our statute to 

pporta recovery in ejectment—Rev. Stat. of 1825, 
lle “Ejectment,”’ sec. 2,Strother v. Lucas; 6 Peter’s 
8. Rep. 

The defendant below made several specific objections 
D the plaintiff's title in the instructions which he moved. 
hanswer to such of thoseas have not already beenno 
ced, it is insisted: 

1. The certificate is valid on its face, and even if there 
Pmatter out of it sufficient to avoid it, atthe suit of 
he United States, yet it is good to every intent until so 
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avoided—Rector v. Stuart, 1 Mo. Rep. 361; Wear an 
Hickman v. Bryant, and Tindall v. Johnson, Mo. Rep, 
2 Semi-annual Part, 106, 113. 

2. Whether the lot in lieu of which the New Madr 
certificate was granted lay within the limits of the coup 
ty of New Madrid, as they existed in 1812, is a matte 
behind the grant of the certificate, and a question thy 
can only be gone into between the United States and th 
grantee of the certificate or his assignee, in a controver 
sy between such parties to contest the validity of th 
* geeagage v. Rector, 1 Mo. Rep. 363; 1 Maryla 

tep. 189. But were this point otherwise, the presump 
tion is, that the lot lay within the proper limits, aa 
therefore the court properly rejected the instruction th 
declared there was no proof to that effect; and whata 
pears upon the face of the certificate as to the leg 
foundation of the claims, must be taken as true and ca 
not be contradicted—Hughes’ Ky. Land Reports, 4 
134. 

3. Whether the certificate was located on land subjee 
to sale by the existing laws of the United States, was u 
a debatable question vetween the present parties. 

The federal officer charged by the law with that du 
made the location, and whether properly or improper 
made, it must stand until the Government avoid it 
Hardin, 14; 1 Bibb, 18. But were the law otherwi 
the presumption is that all things were rightly tram 
acted; and there being no proof to the contrary, the ju 
were bound to believe that the land located was subjel 
thereto, and therefore the refusal of the court to dire 
the jury that they could not find for the plaintiff unle 
they believe that the land located was at the time subje 
to sale by the existing laws, could not have prejudict 
the defendant, and is of course no ground for revert 
the judgment. 

4. The right of the person, on whom the certific 
confers the authority to locate, to the land located, do 
not depend for its validity against any, (except, perha 
the United States,) upon the fact either that such pers 
obtained the certificate, and made the location, or th 
the certificate was obtained and the location made wi 
his consentand for his benefit. 

In 3 Bacon’s Abn., title “Grants,” (letter I, 6,) it is lt 
down that “a grant immediately on the execution 
the deed, divests the estate out of the grantor, and ve 
it in the grantee, his assent to an act that is for his bel 
fit being presumed until he dissents”—Thompson 
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each, 1 Show, 296; Welt v. Franklin, 1 Bin. 502, 518, yay ream, 


19. 1838. 
The New Madrid certificate in the present case,im- Wexnmw 


ediately, upon its emanation, vesied in the heirs of Wear & Hickman 
st. Aubin a right to appropriate to their own use a spe- man 
wo ; : , . ryant. 
ific quantity of the public land, their assent to the grant . 
eing presumed, until the contrary appeared. If they 
issent, this grant is of course, like all other grants under 
jmilar circumstances, void. The grant is to them and 
one others; they take, or the grant 1s wholly inopera- 
vee The location, under the direction of the surveyor 
eneral, of the land in controversy, by virtue of this cer- 
ficate, Was an actual appropriation of this land to these 
irs. 
The certificate was the authority to appropriate for 
eir use, and the location the actual appropriation; until 
e certificate was located, these heirs had the privilege 
acquiring a title toa specific quantity of the public 
nd; when the location was made, they actually acquired 
tleto the lanc located. By virtue then of this certifi- 
pte and location, the land in controversy is granted to 
ese heirs, provided they assent to the grant; and that 
ey do assent, is a presumption of law until the contra- 
appears. And can it be material to their title to show 
at this certificate was procured and this location made 
‘themselves, or some other person acting for them? If 
be patent had actually issued to chem upon this location, 
ould not the legal title have been vested in them, if they 
sented to the grant? And would this title be avoided 
‘the fact that the certificate, location, and grant were 
|procure1 by another, and without their consent, and 
ith no view to their benefit? Ifone, by fraud, induces 
eGovernment to grant land to another, the title is 
ilid so long as the grant remains unrepealed; and in the 
se at bar, if a stranger has procured this certificate to 
Pissued to these heirs, and caused the location to be 
ade, is not the title in them to whom the grant was 
ade, and can these proceedings vest itelsewhere? But 
these circumstancés be necessary to the validity of 
e title of the heirs, their subsequently claiming the land 
cated is a sufficient manifestation of their assent to the 
ant of the certificate, and to the location of the land 
ereunder. 
5. Neither does the right of the grantee of the certifi- 
teto the land located, depend for its validity against 
by (except the United States,) upon the fact that such 


son has conveyed the injured land to the United 
ates, 
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MAY TERM, The acquisition of the injured land by the United 
1838. States may be admitted to form apart of the considers. 
am ~=sittion for the grant of the certificate of new location, by 
Wear & Hickman the omission to make the transfer is not a matter that 
renders the certificate ipso facto void. It may be a groun 
upon which the United States can avoid the grant; by 
until so avoided, the certificate is valid; the Gover 
ment may never complain, and a stranger ought not tobe 
allowed to raise an objection that the United States may 
not deem it wise toinsist upon. The judgment of thy 
court in the case before cited, of Stuart v. Rector, is ful 
to this pont. 

But if a transfer of the injured land to the Unite 
States be essential t> the validity of the grantee’s title, 
the very act of assenting to the grant of the certificar 
does, by the terms of the New Madrid law, ipso faci 
pass the injured land to the United States. 

The statute declares that when the location is mais, 
the title of the person to the injured Jand shall revertto, 
and become vested in, the United States. Congres 
neither required nor contemplated the execution ofa 
formal conveyance, but manifestly intended that th 
mere fact of accepting the provisions of this statute 
should, without any thing further, revest the title toth 
injured land in the United States. And can there lt 
any doubt as to the power of Congress to cause a titles 
pass from one toanother in thismanner? They wered 
the time the sovereign of the country, and capable 
passing such laws as they saw fit. This was nota 
attempt todeprive a mun of his property without 
consent, but the mere prescribing of a mode by whichh 
might transfer to another his title to a particular tract 
land without the formality of a conveyance in writing 
instances of which are to be found in our present $8 
tutes. 

6. Martin, by his marriage with the daughter of § 
Aubin, became entitled to his wife’s interest in the land 
in controversy, during the joint lives of himself and wil 
and therefore the defendant’s 11th instruction was p 
perly refused—Wear and Hickman v. Bryant, (befo 
cited.) 

7. There was evidence to the fact that Felix St. Aubi 
and Aggate Martin were two of the four heirs of Low 
St. Aubin, and therefore the court could not direct t 
jury as required by the defendant’s 16th instruction. 


v. 
Bryant. 
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Tomrxins, Judge, delivered the opinion of the court. MAY TERM, 
1838. 
At the August term of this court for the year 1835, wee 
this cause was for the first time argued, and the judg- Wear & Hickman 
ment of ‘the circuit court for the plaintiff being reversed; z 
the cause was remanded to be further proceeded in con- 
forrably to the opinion of this court then given; for 
which see Second Semi-annual Part of the fourth volume 
of the decisions of this court, page 100. ‘The judgment 
of the circuit court being again in favor of the plaintiff, 
the defendants come again into this court to reverse that 
judgment. ‘Lhe evidence given on the last trial is the 
same as that given on the first, and the only points now 
to be decided are those left undecided on the first argu- 
ent of the cause in this court; the rest, though made, 
pre not insisted on now. Fora full statement of the 
ase, reference may be made to tne first opinion deliver- 
ed,as above cited. In order, however, to avoid the in- 
onvenience of too frequently recurring to the opinion 
ormerly delivered, some part of the evidence, and so 
uch of the act of Congress of 17th of February, 1815, 
ns is necessary to the decision of this cause, will be tran- 
scribed. lis title is“anact for the relief of the inhabi- 
ants of the late county of New Madrid, in the territery 
pf Missouri, who suflered by earthquakes.’? The first 
ection reads thus: “Any person or persons owning 
ands in the county of New Madrid, in Missouri territory, 
with the extent the said county had on the tenth day of 
lovember, 1812,and whose lands have been materially 
pjured by earthquakes, shall be and they are hereby au- 
horized to locate the like quantity of land on any of 
he public lands of said territory, the sale of which is 
uthorized by law: provided, thatno person shall be per- 
mitted to locate any greater quantity of Jand under this 
ctthan the quantity confirmed to him, except the own- 
ts of lotsof ground or tracts of land of less quantity 
hanone hundred and sixty acres, whoare hereby au- 
orized to locate and obtain any quantity of land not 
xceeding one hundred and sixty acres; nor shall any 
erson be entitled to locate more than six hundred and 
orty acres,” &c. “And, provided, that in every case 
here such location shall be made according to the pro- 
sions of this act, the title of the person or persons to 
e land injured, as aforesaid, sha!l revert to, aud become 
bsolutely vested in, the United States.” 
The second section is, that “whenever it shall appear 
the recorder of land titles for the territory of Mis. 


Bryant. 
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may term, SOuri, by the oath or affirmation of a competent witness 
1838. | Or witnesses, that any person or persons are entitled to 
wn» = atract or tracts of land under the provisions of this act, 
Wear & Hickman it shall be the duty of said recorder to issue a certificate 
thereof to the claimant or claimants; and upon such cer. 
tificate being issued, and the location made on the appli. 
cation of the claimants, by the principal deputy surveyor ber 
for said territory, or under his direction, whose duty it ; 
shall be to cause a survey thereof to be made, and return the 
a plat of each location made to the said recorder, togeth- the 
er with a notice in writing designating the tract or tracts four 
thus located, and the name of the claimant on whose be. stal 
half the same shall be made; which notice and plat he shall und 
cause to be recorded in his office,” &c. ‘To carry this in} 
law into effect, Mr. Bates, then recorder of land titles, was 
adopted a form of certificate with which that given in vers 
evidence corresponds. It is as follows: I certify that also 
alot of one arpent, in the village of Little Prairie, in the Lou 
county of New Madrid, which appears from the books quis 
of this office to be owned by Louis St. Aubin, has been leu 
materially injured by earthquakes, and that in conformi- 
ty to the provisions of the act of the 17th Februar;, 
1815, the said Louis St. Aubin, or his legal represents 
tives, is entitled to locate any quanti‘y of land, not 
exceeding one hundred and sixty acres, on any of the 
public lands of the territory of Missouri, the sale of 
which is authorized by law.’’ The act of Congress seems 
itself to have suggested to the mind of the recorder ths 
form of certificate which was most suitable for the occe 
sion. In the first proviso of the first section, he found 
that no person was permitted to locate a greater quantity 
of land under this act than was confirmed to him, except, 
&c.,as in this case. It readily occured to him that me 
nv of the persons to whom the land had been confirmed 
might not be the owners at the time this act of Congres i to pr 
was passed. ‘To obviate any difficulty arising from Hi Louis 
changes in the title to the property, he must have em 1. 
ployed some words. Hechose these words, “legal rep I circu 
resentatives.” By referring to the books of the office, MM St, A 
he could easily ascertain to whom any particular tract the lo 
of land had been confirmed; and the office of the termi by vi, 
“legal representatives” was to designate the owner of Th 
the land which had been confirmed to Louis St. Aubits I the ac 
in case he (St. Aubin) had in any manner parted with the vigo g 
title. The plaintiff claims as alience of two of the heirs where 
of Louis St. Aubin, anc the defendants (plaintiffs in eri sions ; 
ror in this court) reiy on the certificate of location. land s| 


v. 
Bryant. 
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The location of the land in litigation, as certified, isin yay Term, 
these words: Thomas Hickman applies to locate, as 1838. 
the legal representative of Louis St. Aubin, one hundred Wexnme 
and sixty acres of land, by virtue of a New Madrid or Wear & Hickmea 
earthquake certificate, in the name of Louis St. Aubin v. 
or his legal representatives, which said certificate is num- _B*¥®™* 
bered,’* &c. 

The first point now to be decided is the fifth, made on 
the first argument of the cause in this court, viz: That 
the cireuit court erred in refusing to give the third and 
fourth instructions asked by the defendant, which in sub- 
stance are, that unless Louis St. Aubin, or those claiming 
under him, have relinquished to the United States their lot 
| in New Madrid, in lieu of which the recorder’s certificate 
was granted, and by virtue of which theland in contro- 
versy was located, they must find for the defendant; and 
also, that there was no evidence before them to prove that 
Lous St. Aubin, or those claiming under him, have relin- 
quished to the United States the lot in New Madrid, in 
lieu of which the recorder’s certificate was granted, and 
by virtue of which the land in controversy was located. 

The second point made in this, and the sixth in 
the first argument is, that the court erred in refusing to 
instruct the jury that it was necessary for the plaintiff 
toshow that the location was made by Louis St. Aubin, 
his children, or those claiming under him. 

The third point in this, and the seventh in the first 
argument is, that the court erred in telling the jury that 
there was evidence of the consent of the heirs of Louis 
St. Aubin. 

The fourth in this, and the seventh in the first argu- 
ment is, that the court erred in refusing to instruct the 
jury,as prayed in the fourteenth instruction, viz: that 
the location read in evidence by the plaintiff is evidence 
to prove that Hickman located for himself, and not for 
Louis St. Aubin or those claiming under him. 

1. Whether it be necessary for the plaintiff in the phe sect of Com 
circuit court, and defendant in error, to prove that Louis gress of Feb. 17, 
St. Aubin, or thosé claiming under him, have relinquished 1815, for the relief 
the lot, in lieu of which the certificate was granted, andr New Mada. 
by virtue of which the land in controversy was located. who had suffered 

The right of location is granted by the first section of by wre cogs. 
the act of Congress above cited; and by the second pro- eetdaeume 
viso of that section it is declared, that in every case who proposes to 
where aocation shall be made according to the previ- — os of 
tions of tat act, the titleof the person to the injured eobean’ arte 
land shali :2vert to, and become absolutely vested in, the ed lands shall re- 
1a 
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may term, United States. To this condition the owner of the in- 
1838. jured jand assents, when the iocation is made. The act 
warm of Congress requires no other relinquisliment than this 
Wear & Hickman to be made. The recorder of land titles, on proof of the 
v. material injury to the land by earthquakes, | issues his cer. 
Bryant, tificate in obedience to the requisitions of the law. The 
vert tothe United certificate is not granted by him, as the ccunsel for the 
ec ie iue Plaintift in error seems to have apprehended, but the 
- coat ctor grant to the land to be lo “ated proceeds from the United 
under this act, States to the owner of the injured land, in consideration 
the claimant need of his individual sufferings in consequence of the earth. 
sal oakin, ag quakes. ‘The certificate, then, is evidence only of the 
ment to his New Fright of Louis St. Aubin, or his legal representatives, to 
Madrid lands. His ]ocate, on the production of which it becomes the duty 
8 nae toa of the surveyor to make the location on the maps of his 
gress, as evi- office, according to the application made by the claimant. 
denced by his ap- This being done, the United States require nothing more, 
penn to the But this being done,a mere stranger steps in and requires 
location by the that to be done which the United States did not require, 
Surveyor, isa vir- viz: a relinquishment to be made of the injured land by 
tual relinquish- deed recorded; for,says he, if the United States wish to 
ment of his injur- 
gh: tend. ond eax acquire land from a citizen of Missouri, they must comply 
suredly the Uni- with the local law, by taking a deed and having it re: 
ted States only corded. 
eould complain Ps : v's - g 
the want of afor- Whenthe United States shall become party to a suit m 
mal eonveyance. thiscourt, in which it may be necessary to contend for 
their right to the injuced land, then it will be time enough 
for this court to determme whether the provision made 
in this act of Congress to secure that right is such asit 
ought tohave been. At present, the only question be 
fore this court is, whether they have the right and power 
to grant their own land on such terms as they choose to 
prescribe, and in such manner as seems proper to them 
selves? Such aquestion, I should suppose, requires no 
decision. The circuit court, then, in my opinion, com 
mitted no error in refusing to instruct the jury that it was 
necessary for the plaintiffin the action to prove that 
Louis St. Aubin, or those claiming under him, have relin- 
quished the injured land to the United States. Through 
abundance of caution, the circuit court was also requ 
red to tell the jury that there was no evidence before 
them to prove a relinquishment. When the court had 
refused to instruct the jury that it was necessary Ww 
prove a relinquishment, it seems to me that it would 
have done something worse than useless if it had told 
them that there was no evidence before them to prove 
what they had,almost in the same instant, been told was 
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not necessary to be proved. The memories of jurors way TERM, 
ought not to be unnecessarily loaded. In deciding this 18338. 

first point against the plaintifls in error, the circuit court, Wweyme 
as it seenis to me, Committed no error. Wear & Hickman 


The second point is, that the circuit court erred in ” 
Bryant. 


refusing to instruct the jury, that it was necessary ‘or the 
plaintiil to prove that the location was made by Louis Underthe provis- 
st. Aubin, his children, or those claiming under him. __ ions of this act, 
This point is made on the alleged refusal of the circuit the certificate of 
iyi eg agg Fe d ae! ee : diel the Recorder was 
court to give the first and eighth instructions, which jesued to the con- 
were, that the ‘ury must be satisfied that the New Ma- firmee or his legal 
drid certificate given in evidence in this cause, was pro- Tepresentatives, 
el aia tae Tae aig RAE ge do: 3 } which representa- 
cured, and the Jocation on the and was made, DY the tives are those 
agency and consent of the said Louis St. Aubin, his chil- claiming under 
jren,or those claiming under him. The circuit court him by purchase 
. . = . . . . oO f . 
gave the instructions, with this explanation, viz: Al- crificate has 
though the certificate was granted and the location made, been issued, and 
without the consent of those under whom the (plaintiff the location made 
oe oi : me} oh yitho -on- 
claims, yet if they afterwards consented, it is sufficient. sent of the con- 
ltis the same in point of legal effect as if they had firmee or his legal 
consented at the time, and that there is evidence of such a koe 
. yet, 1 y ‘od 
subsequent consent. ‘The counsel for the defendants, geuently seek 
who are here plaintiffs in error, being dissatisfied with either expressly 
this explanation, chose to consider the instructions as "impliedly, the 
seed location will 
relused. roman : Part? enure to their 
sefore this point is investigated, it will perhaps be best benefit. 
to divest the subject of what is mere verbiage, and to 
endeavor to ascertain the import of some of the terms 
used. The term “New Madrid certificates” was once 
much used in popular janguage to designate the certifi- 
ates issued by the recorder of land titles, as evidence 
that the owner of land, certified by him to be materially 
nnjured by earthquakes, was entitled to locate on any of 
he public land, the sale of which was authorized by law. 
he word“children,” it appears to me, is mere surplus- 
we. In Missouri, all cinldren do not necessarily succeed 
to the estate of the father. Those children which do 
succeed or take by dissent, are heirs, and all others are 
uirchasers, in the begal acceptation of the word purcha- 
er. ‘hen the words “those claiming under him,” (Louis 
t. Aubin,) include every person"who can,in any man- 
per whatever, hold the injured land by title derived from 
um. The word “children” will therefore be hereafter 
mitted as a mere expletive, calculated to render the 
ense more obscure. And the words “those who claim 
inder him,” will be used to designate all such persons 
as may derive title from him, whether as heirs or pur- 
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war Term, Chasers. Next in order come the words “legal repre. pu 
1837. sentatives.” th 
Pw The plaintiffs in error, (says their counsel,) do not claim ha 
Wear & Hickman under Louis St. Aubin, but they claim the located land thi 
y. as the legal representatives of Louis St. Aubin, one of ma 
a aes them having applied to locate the land in controvers wa 
y ; 

as the legal reprasentative of Louis St. Aubin, and in the Ovi 

name of the said St. Aubin and his legal representatives, J 02 

The words, “legal representatives,” have no technical the 
meaning, and must, therefore, whenever they are used, thi 

be construed sccording to the subject matter. Lo 

A “legal representative,” in the most extensive accep- ed 

tation of those words, is one who legally or lawfully rep. anc 

resents another in any matter or thing, of whatever na hes 

ture or characterit may be. Thus, the supreme court oe 

of the State of Pennsylvania, in the case of Duncan y, tha 

Walker, say that the words “legal representatives” tled 

must, in legal contemplation, be the heirs, and not the gal 
administrator, because the subject matter in that case the 

was land or real estate; and in the case of Mulanphy’s syly 

heirs v. Simpson, the president of this court, referring pria 

to the above mentioned case of Duncan v. Walker, and glisl 

admitting its authority, says that the representatives of Aut 

the deceasec must, in ead contemplation, be the exect- of t 

tors or administrators, because the subject matter in that rese 

case was personal property,or the payment of the debts Hm %s°! 

of the deceased; and the rest of the court concurred with nth 

him in the construction of the word “representatives.” jaw ‘en 

For Duncan v. Walker, see 2 Dallas, 205; and for Mu fmm ‘ake 

lanphy’s heirs v. Simpson, see 4th vol. Mo. Decisions, p. Mm 8'¢S 

319. gove 

What, then, was the subject matter before the mind of Mm “ves 

the recorder when he certified that LouisSt. Aubin, or iy 

his legal representatives, is entitled to locate, &c? Lest im °rd 

we might possibly mistake, he points in his certificate to Hm OW" 

the subject matter, thus: “lI certify that a lot of one wm cm 

arpent, in the village of Little Prairie, &c., which ap 9 Puc 

pears from the books of this office to be owned by Louis bin, 

St. Aubin, has been materially injured by eartquakes, i 2¢t 

and that, in conformity to the provisions of the act’ ol jm !ocat 

Congress of 17th February, 1815, the said Louis St. Au i 1" the 

bin, or his legal representatives, is entitled to locate,” &. Ther 

The first, and principal provision of that act, itwill be re claim 

collected, was contained in the first section, to wit, that ‘jure 

any person owning land in the county of New Madrid, i ' th 

whose land ha! been materially injured by earthquakes, Little 

shall be authorized to locate the like quantity on any-of the ‘rial 
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public lands of the territory, the sale of whichis au- yay rer, 
thorized by law, provided that he locate no more than 1838. 

had been confirmed to him, except in the case of lotslike = won-m 
this of Louis St. Aubin. The recorder being satisfied that Wear & Hickman 
material injury had been done to the land, his next duty 
was to put the owner of that Jand into possession uf such 
evidence as, under the act, would authorize him to locate. 
On evening the book in which the confirmations made by 
the board ef commissioners were recorded, he finds that 
this lot in the village of Little Prairie was confirmed to 
Louis St. Aubin, and consequently was at the time own- 
ed by him; yet the title might have passed from him, and 
another person might then be the owner; and his busi- 
ness being to designate such person as might have be- 
come the owner, either as heir or purchaser, he certified 
that Louis St. Aubin, or his legal representatives, is enti- 
tled to locate. Now, if the definition of the words “le- 
gal representatives,” above given, supported asit is by 
the authority of the supreme court of the State of Penn- 
sylvania, and of this court also, be correct, more appro- 
priate words could not have been selected out of the En- 
glish language; for the legal representative of Louis St. 
Aubin may be one who legally represents him as owner 
of the land, either as heir or purchaser, or the legatrep- 
resentative may, according to that definition, be a mere 
agent, with an authority to locate without any interest 
inthe land located. But if that definition be not correct, 
then the provident recorder, in the act of certifying, has 
taken care to point to the provisions of the act of Con- 
gress of 17th February, 1815, which must ultimately 
govern the meaning of those words “legal representa- 
tives,’’ as there used. 

The legal representative, then, pointed out in the re- 
eorder’s certificate, can be no other person than the 
owner of the land injured by earthquakes, and that own- 
ermust claim under Louis St. Aubin, either as heir or 
purchaser. The legal representatives of Louis St. Au- 
bin, and those persons claiming under Louis St. Aubin, 
are then the same persons. But Hickman applied to 
locate as the legal representative of Louis St. Aubin, and 
in the name of said St. Aubin or his legal representatives. 

herefore, he applied to locate the land as a person 
claiming under ant St. Aubin, either as owner of the 
injured land, or as agent of some person who did own 
it; thatis to say, the lot of one arpent, in the village of 
Little Prairie, which the recorder had certified to be ma- 
terially injured by earthquakes. The certificate of this 


Vv. 
Bryant. 
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may term, /ocation had been read in evidence. If it proved that 
1838. the location had been made on the application of a legal 
~~ ~=representative of Louis St. Aubin, it equally proved that 
Weer & Hickmanit had been made by a person claiming under Louis St 
Aubin as owner of the injured land, or by some person 
authorized to represent such owner in the application to 
locate. The circuit court, then, in giving the first and 
eighth instructions, with the explanations above men. 
tioned, committed no error,in my opinion, of which the 
plaintiffs inerror had a right to complain. It was, as it 
seems to me, very useless to instruct the jury on the law 
of implied assent, a thing which, it may be supposed,1s 
not very easy for them to understand. It would have 
been enough, I think, to tell them that the assent of Louis 
St. Aubin, or those claiming under him, was a matter 
which interested themselves and the United States only; 
that the certificate itself was evidence that the United 
States were content with the evidence of the assent of 
those claiming under him; and that even if Hickman had 
obtained that certificate of the recorder in the most un- 
lawful manner,and had made the application to locate 
without the knowledge and against the will of those 
claimmg under Louis St. Aubin, yet they alone had the 
right to disclaim his act; and that so long as they did not 
disclaim the act, the location must, in law, be considered 
as made on their application; that is to say,on the ap 
plication of those claiming under Louis St. Aubin. No 
error then, as it seems to me, was committed by the cir- 
cuit court in deciding the second point against the plain- 
tiffs in error. 

The third point is, that the court erred in telling the 
jury that there was evidence of the consent of the ‘heirs 
of Louis St. Aubin. This is but the echo of the second 
point, and must, as | think, share its fate. 

Theintentionof ‘The fourth point is, that the circuit court erred in re 
ge ar & _fasing to instruct the jury, as prayed in the fourteenth 
tificate, inloca- instruction, viz: That the location read in evidence by 
ting for himself, the plaintiff is evidence to prove that Hickman located 


ean have no in- for himself, and not for Louis St. Aubin, or those claiming 
fluence in deter- : 

mining the rights under him. ; : rt 
of the parties. In the argument of this point, we are told that itis 
ert of , evident Hickman located for himself, and that 1t is the 
the owners of the duty of the court to give such effect to the location as 
injured lands, and he intended it should have. When aman, by a written 
they only, or those instrnment, makes a disposition of his own property; 
ene Up oaenced then it is undoubtedly theduty of a court to ascertain, 
er purohase, can from the writing, his intention, and to constrne that wr 


Vv. 
Bryant. 
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ting accordingly. But, in the present case, the defend- yay Tepm, 
antin error has set upaclaimto the located land, and 1838. 
the duty of this court is so to decide as to ascertam in we\—~, 
whom the property is vested by the act of location, not Wear & Hickmaa 
in whom Hickman intended it should vest. The first 
section of the act, it will be recollected, declared that 
any person, or persons, owning land in the county Of}, entitled to lo- 
New Madrid, &c., whose lands have been materially in- cate, or to the 
jured by earthquakes, shail be authorized to locate the —— oe 
; : : a ‘ . cated land; and i 
like quantity of land on any of the public lands of the a1) other individ- 
ierritory, the sale of which is authorized by law: provi- ual, by fraud or 
ded, that in every case where such location shall be otherwise, get 
ade according to the provisions of this act. the title of PSs!" of the 
made according to the provisions of this act, the title of Conificate, it is 
the person or persons to the land injured, as aforesaid, unavailable to 


shall revert to,and become absolutely vested in, the Uni+ him, unless he be 
ted States alsothe descend- 


é ‘ des " . ‘ant or purchaser 
In conformity to the provisions of the second section from the con- 


of the act, the recorder issued his certificate, above firmee. Any other 
mentioned, us evidence that the owner of the one arpent he al 
of injured land was authorized to locate one hundred and the intentions of 
sixty acres, in consideration of the injury he had sufler- Congress; and 
ed from earthquakes; and in consideration, also, that he paces a 
agreed that, on the location being made, the lot of injured ferer, for whose 
land shall revert to, and become absolutely vested im, the benefit the act _ 
United States. The question then to be decided is, a 
whether the defendant in error, (who is a purchaser from of his New Ma- 
two of the heirs of Louis St. Aubin, the confirmee of drid land. 

the Government ot the United States,) or Hickman, (whose 

only evidence of title is, that he, having obtained pos- 

session of this certificate, in some manner unexplained 

on the record, went before the surveyor, and applied to 

locate the land in litigation,) be the rightful owner of the 

interest of these two heirs in the land? The avowed 

object of the law-making power, as explained both i the 

title of the act andin the body thereof, is to relieve the 

distress of those persons who had suffered by earth- 

quakes, and the means provided, were to give uninjured 

land in exchange for their injured land. I!, then, the 

person who gets "possession of this certificate of the re- 

corder become, by that possesion, clothed with all the 

rights of the owner of the injured land, Congress have 

legislated to no purpose but to harass the sufferer by put- 

ling it into the power of any person who may happen to 

get possession of the certificate,even in thefmost unlaw- 

ful manner, notonly to obtain the right of property in 

the located land, butalso to strip the sufferer of his in- 

jured land, which, by the act of location, was to revert 


v. 
Bryant. 
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to, and become absolutely vested in, the United States— 
(see proviso to first section, above.) If the language of 
the act had beén equivocal or ambiguous, it would not 
even then be probable that this construction could be 
agreeable to the intention of Congress, even at common 
law—see 1 BI. Com. p. 91, note 21. 

But when we take into consideration that Congress 
had, by the act of 4th June, 1812, transferred to the 
General Assembly, composed of a governor, legislative 
council, and house of representatives, all legislative pow- 
er necessary for internal government; and to the superior 
and inferior courts, all judicial power, it 1s incredible that 
they should, by mere implication in this act, pretend to 
prescribe how the rights of property in this located land 
should be transferred from one citizen to another. And 
had the act declared in express terms, that any person 
coming to the possession, whether byaccident or fraud, 
of such certificate, might apply to the surveyor to locate 
the land for his own use, and by such socation, acquirea 
good title to thelocated land, to the prejudice of the 
owner of the injured land, it might well be doubted 
whether even the territorial courts would not have been 
in duty bound to declare so much of such act repugnant 
to the third article of the treaty of cession, of the 30th 
April, 1803, and therefore void? The language of the 
act could not, as it seems to me, have been more clear 
and explicit than it is. The owner of the injured land, 
from the beginning to the end of the act, is before the 
mind of the legislature. No change of property is con- J 
templated throughout; it was prudent to leave the trans- 
fer of title, whether by descent or purchase, to be regu 
lated by thelocallaw. Indeed, cautious language is used 
when the recorder is charged to perform his duty; he is 
directed to issue his certificate to the claimant, thereby 
intimating to the person receiving it, that he must claim 
at his own risk, and be prepared to make good his claim 
under the local law, if it be disputed. 1 should, myself, 
hardly have believed that an intimation of this kind 
could,in ordinary cases, have been necessary. But the 
act was passed for the relief of persons, most of whom 
were of the French population, then lately transferred 
by France from the domain of Spain to that of the 
United States. Most of them were very imperfectly 
acquainted with our language, and still less with our laws 
and institutions. Some of the more uneducated sort 
might otherwise have believed that the United States in- 
tended to confer on the recorder of land titles, or on the 
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surveyor of pubiic lands, the judicial power necessary to 
to ascertain who was the true owner of these injured 
and located lands; with less ceremony, too, than their 
commandants of posts, under the Spanish government, 
had decided their paltry actions on personal contracts. 
Our delegate, then in Congress, probably drew the bill. 
No person knew better than he did the simplicity of this 
people; and to his cautious prudence, we are probably 
indebted for the change of language from the word 
“owner,” used in the first section of the act, to the word 
«claimant,’? used in the second section, when the act 
designates the person to whom the recorder of land titles 
is charged to issue the certificate, and on whose applica- 
tion the surveyor is charged to locate. The merit by 
which the counsel for the plaintiffs in error claims this 
ocated land for his client is, that he has, in some manner 
ot explained on thé record, got possession of a paper 
belonging to other persons, and that, personating them, 
he has, on the authority of this paper, applied to the sur- 
eyor to locate the land in dispute; and that the survey- 
or, on his application, did locate it. He says, too, that 
his client dues not claim to hold this land under Louis St. 

ubin, but by adverse title, viz: by the title of location. 

his location is made, too, under the authority of a-cer- 
ificate which no person could Jawfully use, unless he de- 
ived his claim and right toit either mediately or immedi- 
stely from Louis St. Aubin, by inhenitance or purchase. 
findeed, there be such great merit in the act of loca- 
ion, that the locator should have the located Jand, then 
tshould be the property of the surveyor, for his is the 
abor of opening the books belonging to his office to find 
he map of the township, and after it is found, of mark- 
ngon the map of the township the plat of the located 
and; but the law fixes his compensation for this service 
bf making the location, by declaring that he shall be en- 
itled to the same compensation for his services from the 
barty applying, as is allowed for surveying the public 
ands of the United States—(see second section of the 
ct.) The property in the located land must then, as it 
eems to me, be vested, immediately on the act of loca- 
on, in the owner of the injured land, to relieve whose 
uflerings the act was passed, and whose injured land 
he United States calculated on acquiring by, and imme- 
lately on, the act of location, in exchange for the loca- 
ed land, (see second proviso to first section of the act,) 
nd not in the claimant in this case, who may, for any 
hing appearing to this court, have come to the posses 
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may term, Sion of the certificate in the most unlawful manner; and 
1838. | theclaimant on whose application the land is located, if 
ww ~=site has acted without authority, is but in the situation of 
Wear & Hickman al other officious persons who porform the labor of 
v. another without request, he loses his labor and the mo. 
Bryant. ney he has so inconsiderately expended; and he ought to 
be very grateful that the owner of the injured land was 
content with the location, and did not prefer to demand 
damages for this unauthorized act of applying to locate, 
Nor has the loca- But it is contended that the plaintiff in error, if he has 
tor the /egaltitle. nota perfect title to the located land, must have at least 
Such a location the Jegal title, having purchased it from the United 
bears no analogy q), ce a ero Th | al hate ich. 16°7 
to the case of one tates with the certificate of anot ler, Which, It 1S Con- 
man’s purchasing tended, is the same thing as if he had purchased the lo 
land with anoth- cated Jand with that person’s money. ‘The similarity of 
er’s money—the he two ¢: as Nnirhisiee od in the fitet“al 
eesettests uadee two cases IS not obvious to me, Jn the first prace, 
which the loca- the United States do not offer the choice of their unsold 
ee mamases Deteile in exchange for those certificates issued by the re- 
ing granted only ry, 7 ; EFAS ig Ld 
on condition that Corder of land ttles, but, as in this case, they grant to the 
the injured lands owner of the injured Jand, in consideration of his having 
revert tothe Uni- suffered by earthquakes, this located land in exchange 
ted States, which fi } a Cee | li d | ai | | f a | a d h 
condition is not /0F Mls Injured land, t en deemed of no value; and the 
eomplied with certificate itself was of no value except that it furnished 
Se — —_ to the surveyor the necessary legal evidence that the 
Sle> the owner of Wher Of the injured land was entitled to locate and set 
the injured land aside for his own use one hundred and sixty acres of the 
or one claiming public land. A deposition, taken in due form of law, or 
under him. The? . : e “ie 
or ean a copy from the books of the recorder, would have been 
therefore value- necessary to prove the same thing, had not the act of 
less—nor isit Congress made the certificate legal evidence. But who 
money or equiva--_ 41° — .’ ; 
lentto money or #8 the owner of the injured land, must necessarily be 
any negotiable determined by the local law, when a doubt arises. 
sent or there- Secondly, this certificate, issusd by the recorder of 
cone within the 20d titles, bears, neither in its character nor on its face, 
principle alluded any resemblance tomoney. Money, intended to pats 
te. by delivery as a circulating medium, carries on its face 
the impression of the sovereign by whose order it 1s 
issued, and no person can by inspection ascertain who is 
its owner. ‘This certificate bears on its face all thet 
formation necessary to enable the holder to ascertain 
who is the owner of the injured land. It announces to 
him that, at the time of the confirmation, Louis St, At 
bin was the owner of that land; and if an alienation, 
either by death or otherwise, had taken place, the local 
laws step in and point the attention of the holder of the 
certificate to the records of the circuit and county courts 


of New Madrid county for information on that head 
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This certificate, moreover, bears on its face the evidence yay TERM, 
of the consideration on which it was issued. Itis there- 1838. 

in stated, that this lot of one arpent of land had been wonnme 
materially injured by earthquaks; and it also aptly re- Wear & Hickman 
fers to the act of Congress, of 1815, which authorizes Ve 

the recorder to certify that the owner of this injured — 
land is authorized to locate, in consideration of the in- 

jury sustained, on condition that the injured land_ shall 

revert to, and become absolutely vested in, the United 

States. If sucha certificate as this be money, or even 

negotiable paper, transferable by delivery, then every 

bond with a condition annexed, and for much better rea- 

gon,every man’s moveable personal property, whether 

animate or animate, is also money, and may be lawful- 

ly aliened by any person who may, by chance or other- 

erwise, Come into the possession thereof; for a man’s 

horse or cow can bear no mark about it to designate its 

owner, so distinctly as this certificate does the owner of 

the injured tand, to whom alone the right of location is 

given by the act of Congress. 

Hickman, if he has purchased the interests of the 
two remaining heirs of Louis St. Aubin in this certifi- 
cate, (as he probavly has, although his counsel have cho- 
sen to exhibit him on the record asa mere trespasser,) 
may have himself a very good equitable title to one half 
of the located land, but nothing more. If he purchased 
the interests of those two, believing there were no 
others interested, he is innocent, and is to be pitied for 
his misfortune, whether it be the result of negligence or 
blameless ignorance. But he must, like all others who 
have been so unfortunate as to purchase from those hav- 
ing no authority to sell, abide the consequences of this 
misfortune. 

lf any other construction of this act shall obtain, and 
be admitted asa precedent in the construction of other 
laws, it will, in my opinion, amount toa virtual repeal 
of all the laws by which the rights of property are now 
guarded and maintained in society. 

But it was contended, also, that such was the contem- Where the intom‘ 
poraneous construction of this act of Congress, of 17th;, . 
February, 1815; and that a greater part of the titles of poraneous con- 
located lands depends upon the principle that the person ade a he Sg 
applying to locate as the legal representative of the con- weight in poe 
firmee of the United States, does thereby acquire the the law—espe- — 
right of property in the located land. Moreover, it was cially where that 
said, that among the owners of the injured land, there COpStycien 28 

’ D J ’ 


- ‘ : one-sided or foun- 
Were many dishonest persons who did not hesitate to sell ded upon the opia- 
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may Term, their lands twice, or oftener, when they could find a pur 
1838. chaser; and that unless this court do decide that the per. 
~~ = son applying to locate, as the legal representative of the 
Wear & Hickman confirmee, acquires by the location a good title to the 
vs located land, many honest men who have purchased such 
Bryant: Jands and made considerable improvements on them, wil 
ands and made considerable improvements on them, will 
ions of those ine !0se their lands, together with the fruits of their labor, 
terested in fixing It is admitted that the opinion of the bar, at the time these 
the construction ]ocations were made, was unfavorable to the title by loca. 
in the manner . : —— : ; 
contended for by ton; but the subject, it was said, had not then been dis 
the party using cussed, and the bar, for want of books, was not then what 
their opinions asjt jg now. 
ee The late Chief Justice of the United States, deliver. 
ing the opinion of the supreme court, in the case of the 
United States v. Fisher, says, that where the intent (of 
the law making power) is plain, there is nothing left for 
construction—2 Cranch, 386. It my view of this ste 
tute has been correct, itis one of those where nothings 
left for construction. But much deference is due to the 
opinion of others, whose views of this act of Congress 
do not correspond with mine. I will therefore bestow 
some attention on the statement made, witha view to in 
fluence the decision of the court. First, with regard to 
the dishonesty of the vendors of the injured lands. This 
is so plainly a subject of legislative action in futuro, that 
it seems to me no person could urge it seriously on the 
attention of a court with a view to influence its decision. 
Long previous to the passage of this act of Congress of 
17th of February, 1815,it had been provided by anaet 
of the territorial legislature, that deeds should be re 
corded in a given time, on pain of such deed being held 
fraudulent and void against subsequent purchasers, The 
time within which they were required to be recorded 
was severa! times changed, till at last the first recorded 
deed was declared to be good, without regard to the 
time of execution. If the plaintiff, or those under 
whom he claims, had been guilty of any fraud in this 
matter against the rights of the defendants, it should 
have been put in issue before the jury. 
Next, then, as to this contemporaneous construction of 
the act of Congress. It is my misfortune to differ in 
opinion with the counsel of the plaintifls in error, 8 
much, that I do not believe that any one purchaser or 
vendor in the country, either under the territorial or 
State government, ever calculated at the time of the sale 
on securing his land by what he calls the title by location. 
In what manner these applications to locate may have 
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been made, Iknow not. I may not, perhaps,have a due yay term, 
respect Sor the learning to be derived from a knowledge 1838. 
of the practical construction given to that act by the wave 
persons who applied to locate; for I have long been Wear & Hickman 
accustoméd to believe that no man’s construction of a Vs 
Bryant. 
law ought to be respected unless he has readit. The ¢ 
applications in one of the cases now pending betore this 
court is urged upon its attention by the same counsel, as 
aspecimen of the learned construction put upon this act 
of Congress by men whose opinions, it Is insisted, could 
be properly estimated only in the present enlightened 
state of the bar. In this application, the certificate 
issued by the recorder is called a New Madrid or earth- 
quake certificate. When these expounders of the law 
are not sufficiently acquainted with it to describe the 
certificate, the most charitable conclusion is, that they 
have not had the means of becoming acquainted with it. 
It might als» be reasonably supposed that the surveyor, 
asa man of common prudence, would require every 
claimant who applied to locate to state in what charac- 
ter he applied, in order to prevent, as much as he could, 
unauthorized persons from interrupting him with applica- 
tions, and to give persons injured by such unauthorized 
acts an opportunity of finding out who were the authors 
of the injury done them. ‘This, in my opinion, is the 
true origin of the title by location, a thing, as I have 
good reason to believe, never thought of by any body 
who purchased or sold either certificates or located lands, 
about the time it is asserted this contemporaneous con- 
struction was so much relied on. 
Without troubling myself to refer to the records of 
deeds to be found in the office of the clerk of the 
circuit court in Howard county, I could now with very 
little trouble recollect numerous instances of contracts 
made and suits decided in the circuit courts, and in the 
supreme court, too, the history of which plainly shows 
that purchases were made with a view to securing the 
title by a regular chain of title, (after a patent could be 
obtained,) from the confirmee of the United States down 
to the last purchaser. 
But let it be granted, that every purchaser in Missourt, 
when he made his purchase, did rely on this title by loca- 
tion; and, also, that there is some obscurity in this act of 
Congress, which appears to me to be expressed in terms 
the most plain and perspicuous, let us also move the con- 
sideration of the injustice that would result to others 
from such a constraction of this act; still this general be- 
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way Term, lief of purchasers would be no such contemporaneous 
1838. construction as ought to be listened to in a court of law, 
ww = In the case of Stuart v. Laird, 1 Cranch, 309, Patterson, 
Wear & Hickman Justice, delivering the opinion of the court, says: “ Ap. 
ve other reason for the rev ersal j is, that the judges of the 
Bryant. supreme court have no right to sit as circuit judges, not 
being appointed as suc hs or, in other words, that they 
ought to have distinct commissions for that purpose, 
To this objection, which is of recent date, it is sufficient 
to observe that practice and acquiescence under it fora 
period of several years, commencing with the organiza 
tion of the judic ral system, atlords. an irresistible an- 
swer, and has indeed jixed a construction. It is contem- 

porary : onstruction of the most forcible nature.” 

It had been contended by counsel, that the chief justice, 
who decided this cause in the circuit court, could not ex 
ercise the duties or jurisdiction assigned to the court of 
the fifth circuit, because, by the constitution of the Un 
ted States, the supreme court has only appellate jurisdic. 
tion, exceptin cases where a State or a foreign minister 
shall be a party; whence it was concluded that the ju 
risdiction of the supreme court, being appellate only, no 
judge of that court, as such, is authorized to hold a court 
of original jurisdiction. In this case, the contemporary 
construction was made by all the parties interested. The 
constitution was the work of the people of the United 
States. ‘They beheld their representatives in Congress 
while they were organizing the judicial system. ‘They 
had not complained of that organization, and the constr 
tution consequently remained unchanged. In the case 

now before this court, there is an acquiescence of Hick- 
man only. The purchaser from two of the heirs of Louis 
St. Aubin, and the others similarly situated, did not par 
ticipate in settling this construction of the Jaw. 

Again, Mr. Madison, as in his iatter days he informed 
the people of the United State 's, surrendered to conten 
porary construction his constitutional objections to char- 
tering a Bank of the United States, ‘The charter of the 
first bank was granted by an act of Congress of 1791, 
and expired on the 4th of March, 1811. In the year 
1816, the people of the United States expressed their will, 
through their representatives in Congress, to charter 
another bank. If he had, before the 4th of March, 1811, 
surrendered his constitutional scruples to the contempo 
raneous construction of stockhulders in the old bank, 
that would have been bad enough; for the interest which 
they probably felt in continuing an establishment ia hich 
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which their stock was invested, might have influenced way TERM, 
their judgment. But bad as it would have been to re- 1838. 
spect the construction that might have been put on tue “4m 


constitution by the stockholders in the old bank, much Wear & Hickman 
Vv. 
Bryant. 


worse would it be to respect this contemporaneous con- 
truction of the act of Congress of 17th February, 1815, 
aid to have been given by men much more interested. 
Hor the stockholder, in all events sure of his capital, 
ould have felt no interest but that of continuing to 
eceive his accustomed dividend of the profits, instead 
if profits to be derived from the s#me capital otherwise 
mployed. Whereas, the claimant under this new title 
vloeation is, by his own construction of the act of 
‘ongress of 17th February, 1815, to gain the tract of 
and located, in exchange for the land certified to be ma- 
erially injured by earthquakes, which is ewned by an- 
ther person, in consideration that the person owning 
he injured land was one of those who suffered by 
barthquahes. 

Thus much for the fourth point, in which is involved 
he consideration of this titie by location;a title, itis 
aid, not much esteemed by the bar of the day where 
he locations were made, a bar less enlightened than the 
ar of the present day for want of books, and because 
he subject had not been discussed; a title yet well un- 
erstood by purchasers, without discussion, and gener- 
lly relied on by them, although they might fairly be 
presumed to have no law books; a title yet unheard of 
vy me, and as it seems unknown to the circuit judge 
ho has twice decided this cause against the plaintiffs in 

ror, although we two were, during the most busy time 

{ making these locations, the only practising lawyers 

d conveyancers residing in that extensive tract of 
ountry then included in Howard county, mm which most 
{ the locations were made; a title yet wellknown to 
ie counsel for the plaintiffs in error to have been much 
eliedon by purchasers, although he was a stranger in 
ecountry till most, if not all, of these locations had 
een made. , 

IT have not been abletolearn from the argument what 
re the books so necessary to elucidate this title by loca- 
ion, Itseems, however, to me, that it would not con 
ribute much to the reputation of the age, either for in- 
lligence or probity, to have given birth to books to sus- 
in such a title. For, unless my views of the subject 
re very incorrect, the same rule of construing laws 

t. in fPbich would maintainthe plaintiffs in error in this (to me) 
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war Texu, new title by location, would equally maintain all those 


1838. 


persons (who have hitherto acquired property by means 


wns = deemed wrongful from time immemorial,) in the posses. 
Wear&Hickmansion and enjoyment of whatever thing they may have 


Ys 
Bryant. 


acquired in their several pursuits. What the several 
members of the bar of that day may have thought of 
the title by location, is unknown to me, although person. 
ally acquainted with almost every one in the territory; 
and how the counsel for the plaintiffs in error acquired 
his knowledge of their opinions, is alike unknown to me, 
for he was astranger in the country until some of the 
prominent members of the bar of that day were no more, 
and until most of therest bad retired from the bar. All 
those, whose opinions could be reasonably supposed to 
have any material influence with the public, resided at 
St. Louis, which place (because the offices of the record. 
er of land titles and of surveyor of public lands were 
there established,) became the principal place of resort 
for all the lund speculators; first, to procure their supply 
of certificates; and next, to make application to have 
their locations made. It is true, as he says, that the title 
by location was but little, if at all, discussed. And so 
little had I been accustomed to consider it as a point 
open for discussion, that Icannot now recollect that! 
ever had even entertained an opinion on the subject til 
the August term of this court, for the year 1835, when 
for the first time I heard it proposed for that purpose. 
I should as soon have expected to acquire a title in fee 
simple to the lands of my neighbor, purchased from the 
United States at public or private sale, by deliveringa 
list of them to the county assessor to be taxed in my 
name as his legal representative, as that Hickman could 
acquire a title in fee simple, or any other title known by 
law writers, to this located land, by applying to the sur 
veyor as the legal representative of Louis St. Aubin, to 
locate “by virtue of this New Madrid or earthquake cer 
tificate, in the name of said St. Aubin or his legal repre 
sentatives.” ‘The assessor would much more probably 
be correctly informed who was the proprietor of each 
particular tract of land in his own county, than the sur- 
veyor, residing inSt. Louis, would be informed who was 
the proprietor of each particular tract of the injured 
land lying in the county of New Madrid, and _conse- 
quently of the located land. And the State of Missouri 
has as much authority to direct the assessor, in his at 
nual progress through ‘each county, to decide the right 
to all taxabie property, on the testimony of the person 
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delivering him the list thereof, as the United States had yay TERM, 
to direct the surveyor to decide the right of property in 1838. 
these located lands on the testimony of the claimant Wenn 
applying to locate. But if, ona strict examination, it Wear & Hickman 


° fo] 


should be found that the counsel for the plaintiffs in error a 


has committed as great amistake in counting the number 
of applications to locate, framed like this above mention- 
ed, as I feel well assured he has committed in ascertain- 
ing public opinion concerning this title by location, then, 
according to his own mode of reasoning, his claim will 
stand on very narrow ground. ‘The act of Congress,as 
it seems to me, never contemplated any person owning 
the located !and but the person owning the injured land; 
and I do not believe that even the person who made this 
application to locate was weak enough to rest his claim 
to the located !and on such a titie, and even if he were so 
weak, he is not to acquire for that reason what the law 
did not and could not intend to give him. 

For the reasons above given, I am of opinion that the 
circuit court committed no error in refusing to instruct 
the jury as prayed in the fourteenth instruction, which 
isthe fourth point made. Being also of opinion that 
that court committed no error in deciding the three first 
points for the defendants in error, its judgment ought, in 
my opinion, to be affirmed; and Judge McGirk concur- 
ring, it is affirmed. 


McGirg, Judge.—I concur in affirming the foregomg 
yodgment, but Lam not well satisfied. 


Eowaros, Judge.—On the first point in the opinion 
just delivered, | ent2rtain no doubt; in regard to that, 
Iconcur with the other Judges. On the second point, 
my opinion is not so clear, but as at present advised, I 
concur. On the third point, | have no doubt, and con- 
curalso. Inmy view of this particular case, the fourth 
point is immaterial to either party. In affirming the 
judgment of the court below, I donot concur with the 
other Judges. 
_ The defendant below asked the court to instruct the pow,snns, Judge 
jury, that there was no legal evidence before them to dissented from the 
enable them to find for the plaintiff. This instruction — 
the court refused, and this refusal, among other matterss (ne judgment be 
isassigned forerror. ‘This instruction is broad. Where low, on the 
there is any evidence to support a recovery, such an in- — the 
struction should not be given. But here, as I understand P!2in'f below 


: : . : failed to make ows 
the testimony, there was nothing to enable’ the jury to a complete legal 
12 
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uay Term, find for the plaintiff below, and the instruction should 
1838. therefore have been viven. 

rw In support of his right to recover, the plaintiff below 

Wear & Hickman relies upon a written instrument given in evidence, and, 

in this case, miscailed a location, as i im inclined to be 

lieve. ‘The language of this paper is this: Thomas 

title, having offer- Hickman applies to locate,” and the paper is signed by 

ed in evidence “Thomas Hickman.” If the language had been: “John 

only the certifi- B, Wallace locates,” as in the case of ‘Tindall ve John. 
eate of the Recor . ee: k myc: 

der and the appli- 50M, it would not have varied the maiter. — Phis instr 

cation to the Sur- Ment is not a location, but a mere application to locate, 

veyor to locate— Every person who wished to avail himsell of the benefit 
but no actual lJo- Z 4 - . : a 

cation—no plat of OF the act of Congress, had first to get his certiacate 

survey—no notice from the recorder of land titles; next, tomake his appli 

of the Surveyor, cation to the deputy surveyor for a location; and the in 

a ne. of Con. Strument, here offered in evidence, is Hickuan’s applica. 

gress. tion to locate, and in my opinion nothing more. — It was 

competent for any person to make the same application, 

at the same time, and for the same tract of land. But 

the application to locate was one thing, and the location 

made by the “deputy surveyor, or under his direction,” 

was another anda very diilerent thing. Suppose two 

persons, Hickman and another, for example, had applied 

at the sume time, inthe very same terms, to lucate the 

same tract of land, (a thing that might weil have happen. 

ed,) would each application have amounted to a location 

of theland applied for? If so, each would have had, a 

the same time, a location for the sae land; and asa 

“New Madrid location,’ under our statute, will main 

tain ejectment, each might have maintamed ejectment 

at the same time for the same land. But this instr 

ment, in my opinion, cannot amount to a_ location; 

some subsequent action was required upon it. It does 

rot appear that any subsequent step was taken, The 

deputy surveyor may have rejected it; he may have 

thought Hickman showed no authority entitling him to 

claim a location. When a claimant applied for a loce 

tion, and showed himself entitled to one, it was the daty 

of the deputy surveyor to make the location—* to cause 

a survey thereof to be made—to return a plat of such 

location to the recorder—to return a notice in writing, 

designating the tract located, and the name of the claim 

anton whose behalf the location was made; and this 

notice and plat the recorder was required to cause tobe 

recorded in his office’—see act of Congress, 2, 485 

Geyer’s Digest. In this case, where is the application 

to locatet The paper in evidence, sigued by + Thomas 


Vs 
Bryant. 
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Hickman,” is the,application. Where isthe location. by 
the surveyor? Thisis not in evidence, Where is the 
plat of the survey? This is notin evidence. Whereis 
the notice of the surveyor to the recorder, designating 
the tract‘ located, and the claimant? This is not in'evi- 
dence either. The plaintiffs’ right to recover, then; rests 
upon the naked application of Hickman, to locate, — If 
we had the notice of the surveyor io the recorder, it 
might then be presumed that all the preceding steps 
necessary in making the location had been taken; but on 
the mere application ef Hickman to locate, it ought not 
to be presumed that all the subsequent steps necessary to 
make the location had been taken. This might be presu- 
ming the very thing which the officers refused to do. The 
surveyor may have decided at the very threshold that 
Hickman had no right to locate. The surveyor was not 
bound to make a location for every man who applied for 
one. He was not even authorized to do so, except when 
the claimant showed himself entitled to a location accor- 
dirg tothe provisions of the act of Congress. It mght 
well lhave become the surveyor’s duty to reject’ ap- 
plications made without authority to locate. 

lam of opinion, then, that this instrument was not a 
“New Madiid location; that. there was:no evidence to 
support the plaintiffs’ action; that the court erred in Te- 
fusing the above instruction; and that the judgment.of 
the circuit cour} ought to be reversed and remanded. 


TinvaLt v. JOHNSON. 


Wilson, for appellant: 

The questions raised by the record, and yet undisposed 
ef, areas follows: . 

There is evidence given, conducing to show that the 
rantee, or those claiming under him, made no relinquish- 
ment oj the landin New.Madrid te the United States, 
for the injury of which the cert}ficates were granted, and 
thereiore we insist: 

1. That. this is a condition precedent to the vesting of 
the rizht to the land located, and must be proved, in the 
frst instnuce, bv the plaintifl, before he can recover—see 
§ Cond. Kep. 672, also 28; 2 Cond. Kep. 154. 

2 That,if thats not the case, then in this case,.the 
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war term, defendant having given evidence conducing to show 


1838. 
eS 


Tindall 
v. 
Johnson. 


there was no such relinquishment, the plaintiff cannot 
recover. 

3. That the plaintiff must show that the injured lang 
had been conveyed to the United States by deed. 

4. We also insist, that unless the certificates werg 
granted at the instance, and by the consent of the gran. 
tee, or those claiming under him, and having given ev: 
dence conducing to show there was no con: nt, we 
therefore insist that the plaintiffcannot recover. 

5. That the court erred in telling the jury there way 
evidence of such consent, and that the conveyance of 
the heirs, since the grant and location, shows their con. 
sent. 


Leonard, for appellee: 

The assignment of errors draws in question the legal} 
ty of the copies from the surveyor general’s office, a 
evidence of themselves of the legitimacy of the plaintif 
and the validity of his title. 

The questions involved in this case are the same with 
those involved in Wear and Hickman v. Bryant, now be 
fore the court. ‘The points relied on in support of thi 
judgment, will therefore only be stated, and the courts 
referred to the authorities and observations cited in the 
other case. 

First. ‘The certified copies from the surveyor general’ 
office are, under our statute, evidence per se. 

Second. A marriage between a white person anda 
mulatto was not void by our law until the statute of 
1835; and, therefore, the instruction moved by the de 
fendant, that declared the plaintiff illegitimate on thal 
ground, was rightly refused. 

Third. The plaintiff gave in evidence a valid title te 
the possessiun of an undivided moiety of the land it 
controversy. In support of this position, it is insisted: 

1. The legal right conferred by the certificate to ° 
propriate to private use the quantity of land designated 
is vested by that instrument in whoever was the ownel 
of the injured land, whether that person was the com 
firmee himself, or his heir, or the assignee in fact of his 
title. 

2. The right to the land located following the right to 
the certificate by which the appropriation 1s made, vests 
in the same person, po matter by whom the location may 
be made. 

3. And this title, although not a legal title at commen 
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law, is sufficient under our statute to support a recovery 
in ejectment. 


Tomurxins, Judge, delivered the opinion of the court. 


The decision of the case of Wear and Hickman v. 


Bryant governs this case, the poinsts of law arising in 
both cases being similar. 


18} 


MAY TERM 


1838. 
a 


Tindall 


Ve 
Johnegn. 








DECISIONS 


SUPREME COURT OF MISSOURI. 
SECOND JUDICIAL DISTRICT. 


APRIL TERM, 1838. 





Euzasetu Davis v. Tuomwas J. Davis. 5 183 
62a 608 
—_—_—= 
1. A. died, leaving a widow and one son. A short time previous to | 5 183 
his death, he mide a will, leaviog all his estate, real and personal, to __ £162 188} 
hig son, excep! sv much as would be sufficic nt to support his wif’. 5 183) 
On the samenday, he, bv deec, conveyed to his sun five slaves, the 168 7112 
most valuable part of his estate. On the death of A, his widow 168 7117 
reuuun: ed the wi.l and claimed ner dower not only in the real es- 
tate, but in the slaves conveyed by the deed above mentioned, and 
epplied tothe chancellor for general and special relief. It was held, 
on the above state of facts: 
%. 1. That the powers of the county court are clearly inadequate to 
relief in cases of this kind; and the allegations of fraud in the deed, 
represented in the bill to bea will in disguise, and made with a 
view to defeat tlie widow’s right of dower, give the chancellor 
complete jurisdiciion. 
2. The widow's right to dower in slaves, as fixed by the act of 
Feb. 5, 1825, 1s not affected by the act of Feb. 19. 1825, concerning 
wills, which seems to authorize a disposition by will of slaves and 
personal preperty, without being subject to th : widow's dower, Such 
a consiruction wo .ld, however. conflict with the spirit and letter of 
the first nan d act, and the omiss:on of slaves inthe saving clause 
of the last named act is probably owing to inadverténce. 
3. ‘The deed, if made as charged in the bill, w.th intent to defeat 
the widow’s dower, can no more do thisthan the will, and a court 
ef chancery will hold it null and void for any such purpose. 
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APRIL TERM, 5. Tomrxins, Judge, dissented on this last point, and held that the 

deed was gvod against the testator and all c'aiming under him; and 

1838. as the slaves were by the deed disposed of before the death of the 
PrYyw& testator, the widow could not claim a dower in them. 


Davis vy. Davis. ‘ 
U. Wright, for appellant, cited: 
5 Johiuson’s Chancery Reports, page 482; 2 Vernon, 
612; 2 Atkins, 62 and 377; 1 Atkins, 63; 5 Munford, 
482; 1 Russeil, 485; 1 Fonblanque, 269; 3 Coke, (book 
3) 328, top, 325, 333, note G, 328. 


E. Bates, for appellee, cited: 
Revised Code of 1825, page 790; Rev. Code of 1838, 
page 617; 7 Peters’ Reports, (Brasher v. Wash,) 616 


McGirk, Judge, delivered the opinion of the court. 


Santemnene. Elizabeth Davis filed a bill in chancery, in the circuit 
A. died, leaving s court of Marion county. 
idow and one +! 1 , Q } 
. , o] 
2 The bill states, that in the year 1801, the complainant 
son, A short ss S| i P +} LD: ae | ow } | d b 
time previous to Was married to one Shac rach Davis, and that she had by 
his death, he that marriage one son, Thomas J. Davis; that she lived 
made a willsleay- with Shadrach Davis till the 7th of May, 1832, when 
mp personal, her husband departed this life, possessed of an ample 
to his son, except estate and property. ‘The bill states, that in the latter 
so much as would nart of the life of said Davis he became much diseased 
be sufficient to ‘th th : i an ieadighil f | 
support his wife, With the consumption, and was bed-ridden lor a re 
On the same day, time, and finally died at the time aforesaid. The bil 
pt a then charges, that a short time before his death, on the 
five slaves, the 19th day of March, in the same year, he executed his 
mostvsluable last will and testament, by which he devised to his son 
ae Thomas, the only child of the marriage, all his property, 

A. his widow re- eal and personal, after the payment of his debts, except 
nounced the will so much as would support his wife, said Elizabeth, — 
= claimed her her. life, with a request contained therein that she shoul 
the real estate, live With her son ‘Thomas during her life. The willis 
but in the slaves made an exhibit. The bill also shows that the said will was 
a the duly proved, and that Thomas Davis, as executor, took 
tioned, and appli. Upon himself the execution of the same. 
edtothechancel The bill then charges, that on the same day, and at the 
Pte =, same moment the will was executed, said Shadrach exe- 
and special relief. cuted adeed to Thomas J. Davis for five valuable negroes, 
It was held, on 5 ; i : 
the above state of to wit: Fielder, sr., Fielder, jr., John, Darcus, and Ap 
facie: thony, which deed sets forth on its face, that said Thom 

as had taken up that day a note of said Shadrach’s, due 

one Moses D. Bates, for the sum of two hundred and 

thirty-one dollars, and substituted his own note in ite 


place; and that in consideration of the premises, and the 
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further consideration of natural love and affection, said 
Shadrach conveyed said negroes to said Thomas as his 
own absolute property; a copy of which is exhibited. 

The bill further states, that after allowing her lawful 
share of her husband’s other property, the said slaves, so 
conveyed by deed, were by far the most valuable part 
of the estate of said Shadrach; and that the part passed 
by the will was not of any great value; and that the re- 
mainder of the slaves were almost valueless, and almost 
a charge upon the estate. The bill states, that the com- 

lamant renounced the provisions and benefits of said 
willin her favor. The bill also shows, that the com- 
lainant made an ineffectual attempt to compel the said 
atin as executor, to inventory the said five negroes as 
part of the estate oi Shadrach Davis, which he refused 
todo, but claimed the same as his property under the 
deed. The bill then charges, that said deed was made in 
fraud of her dower right in the estate of her husband; 
and that the same was a fraudulent contrivance to pre- 
judice her rights; and that the same was made with the 
avowed design of depriving her of her rightful portion 
of her husband’s estate, which she would have been en- 
tiled to had her husband died intestate. The bill 
charges, also, that the deed was made with the intent of 
preventing the complainant from obtaining her portion of 
the estate, in case she should renounce the will; and the 
defendant was told, that in case the will of S. Davis did 
not suit the widow, she might renounce it, and have her 
share, as in case of intestacy. 

The defendant took counsel here to cut off the com- 
plainant of her just share. The bill states, that at the 
time the deed and will were executed, the said Shadrach 
was in a very low condition, and in the last stages of 
consumption, bed-ridden, and had to be held up when he 
executed, with conscious certainty of approaching death, 
hehaving then no hope of recovery; that at the time 
the deed was made, the defendant liyed in the same room 
with his father, and worked the negroes aforesaid; and 
that there was ii fact no delivery of the slaves, as pre- 
tended by said deed. ‘The defendant and said negroes 
remained on the place till the father died, as above stated. 
The bill charges, that the pretended consideration of the 
deed was fictitious; that M. D. Bates was present when 
the deed and will were made; and, also, the bill charges 
that the will burdened all the property of testator with 
the payment of debts; and the bill avers that the con- 
sideration put in said deed was in fact not the motive 
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aPRiL. TERM, MOving to the same, and was only colorablc; and that 

1833. the whole object was to defraud the complainant of alf 

mm ~=sinterest in the slaves arising to her as di wer, and that 

Davis vy. Davis. such was the design of the defendant in procuing and 
accepting the jeed. 

The vill charges, that defendant is in possession of the 
slaves, claims them as his own, and vefisesto assicn to the 
complainznt dower in them; andthat the property of the 
testator isansple, besides these sl ves,tu pay all hrs debts, 
The bill charges a co nbination between the father and 
the son to defeat the wile in regard to her dower in the 
slaves, and calls the deed a will in disguise. ‘The bill al. 
leges there isno reinedy at law. and prays general and 
special relief. The detencant ‘emurred to the bill for 
want of equity. The circuit court sustained the de. 
murrer, and dismissed the bill, and the ci use is brought 
here by appeal. 

Betore | proceed any further, Twill renark that an 
interlocutory decree was had ai one terns, and at the 
next term the same was opened, and the cause ofterwards 
heard on the merits. The appellant assieus error on the 
opening of the decree. From the view which I shall 
take of this case hereafter, [deem it unimportant to dis- 


pose of this point. The error assigned is general, that 
the decree should have been for the complaiaant. 
{. Thatthe pow- Witha view to bring up the merits of this case, as ar 
ers of the county cued by Mr. Bates for the appellee, ond by Mr. Wright, 


court are clearly; 5 AT F . ae es 
inadequate to re. for the appellant, shall begin with the objections made 


lief in casesof by the appellee’s counsel to the equity of tne bill. 
thiskind;andthe =}, The first objection is, that if the complainant has 
pede any right atall, itis at law, and that the administration 
represented in act furnishes a remedy. 
the bill to bea 2. ‘The complainant bases her right on the supposition 
a ee that a right to dower and distribution is,in the lifetime 
view to defeat the Of the husband, a vested right. ‘That the assumption is, 
widow's right of the husband could not bequeath these slaves by will, and 
lpr that he could not pass thein by deed. 
plete jurisdiction. 3- That the husband in this case had full power to 
pass these slaves by a will, and of course by a deed and 
to prove this, the counsel relies on the statute of 1825— 
R C, 790. 
4. That the general owner of property may sell the 
same, destroy.or give the same away at pleasure—see7 
Pet. Rep. 616. 
The counsel for the complainant alleges that, by the 
statute of the State and by the common law, courts of 


equity can entertain dower bills, and especially a bill like 
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the present; and for this purpose he cites 5Johnson’s pain TERM, 
Chan. Rep. 482, where the chancellor says the right is at 1838. 
law, in New York; yet,if the chancery court geislawful Gennes 
jurisdicsion of the same, by reason of impedinents being Davis v. Davis. 
thrown in the way, that it will entertain the suit and as- 

sien dower. ‘Thishas been well considered by the court, 

and they are unanimous that this bill, so faras it regards 

jurisdiction, is well brought. Tam of opimien that a 

court of law cannot grant the relief sought here. The 

bill atleges a fraud on the rights of the wife, by a contri- 

vance to get round the laws regarding wills and dower. 

Now, if it be true that the wife, notwithstanding the will 

which passed all the property to the son, except a support 

for the wile,is entitled to her third of the slaves, then 

the deed, if nade to elude that which might arise to the 

wife, was a fraud; and of this the court of chancery has 

jurisdiction. ‘Phe counsel for the appellee insists, how- 

ever, that the county court might compel this man to tas 

ventory these slaves as the property of the estate. This, 

wesee by the biil,and the decision of this court between 

the sume parties, cannot be done where the executor 

claims propert. in the thing demanded to be inventoried, 

andsiows such strength of title as this deed shows on 

its frce—see the case of Davis v. Davis. — 

The county courthas no adequate means or power to 

enabie it todeclare this deed vuid, nor to order it to be 
deiivered up and cancelled, and to enforce that order. 
Itsjurisdiction is defective on these matters. Though 
thatcourthas great powers, Ido not conceive it can do 
this. But a court of chancery can do this, if sufficient 
cause exist. Jt may be thata court of chancery may 
find it diticult to get on with the assignment of the dow- 
er. Butit that conrt should think so, it may set aside 
the deed ant disaiiss the bill as to the balance; then the 
county court Gan proceed. 

Iwill now pass tothe merits of the bill; and the first 2. ‘That the wid 
question is, can the husband, by will, pass away all his selena ol 
personal property,as has been done in this case, in pre as fixed by the act 
}odice of the wije’s third? The statute of wiils—Rev., of Feb. 5, 1825, is 
Code of 1825, page 790, enacts, that every person, of the ee otal Feb 1% 
age of twenty-one years and upwards, shall have power, 1895, concerning 
by last will and testament, to devise his ands, tenements, Wil's, which 
and slaves, ut tis will and pleasure, which he or she shall rage! th 
have at the tuné of tis or her death; saving to the widow by will of slaves 
of such testator herJegal right of dower in such lands and and personal pro- 
tenements, rents anil annuities, which shall not be ‘preju- Pers Without be- 


, : ing subject te the 
diced by any such devise thereof. With regard to the widows dower 
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aPRIL TERM, €Nacting partof the section, it is to be observed, that 
1838. the power is given to devise lands, tenements, annuities, 
a= rents, hereditaments, and slaves. ‘The wile’s legal right 
Davis v. Davis. of dower is saved and excepted from the power of the 
will, in lands, tenements, rents, and anruities, but here 
Such a construc- 4 aed law ‘ . if; 

tion would, how- itaments and siaves are not protectec rom the power of 
ever, conflict with the will; nor does the statute any where prevent the tes 
the spirit and let-tator from bequeathing away from his wile all personal 

terof the first tg ae ad Vobenery tier 
named act,and Property. This statute was passed February 19th, 182%, 
the omission of and the question made is, wuether the husband can devise 
“slaves” in the sa- slaves discharged of the wife’s dower? I {feel well satis. 


ving clause of the Sod he cs : 
last named act is #EG Ne cannor. 


probablyowingto The statute is no doubt carelessly worded, and this is J 


wnadvertence. = anparent from the fact that hereditaments are left outof 
the saving clause. Whatever reason might exist in the 
view of the legislature to induce ther not to save the 
widow’s dower as to slaves, I cannot perceive any rea 
son why hereditaments should not be the subject of 
dower as well as rents and annuities. NRerntis a certain 
fee paid for the use of lands or houses, fist. ris, offices 
where inheritable, or of any thing else inheritable. 4 
hereditament is any thinginheritable or that goes to the 
heir. They are of two kinds: corporeal, such as have 
actual matter belonging to them, and such as consist of 
mere abstract right. In England they care of great val 
ue, and in time they will be so in Missouri. Heredite 
ments being often as valuable as slaves, though not s 
numerous, and being omitted in the saving clause, to say 
the least of it, furnishes strong evidence of carelessness, 
rather than of a design to omit either of them. But, 
perhaps, it has justly been argued by counsel that the 
statute cannot now be amended by this court so as to 
make the saving more large. But the counsel for the 
complainant insists, that the seeming defect in the saving 
clause is well helped out by the dower act; both acts, m 
part, being on the same subject, are to be read as though 
they were both under the same enacting clause. I cor 
sider the rule correct, and applicable to this case. The 
dower act was made about ten days before the act re 
specting wills, but that circumstance is, | think, of no im 
portance inthismatter. The two acts being considered 
as one, the matter stands thus: The act respecting wills 
gives the husband a general power to pass lands, slaves, 
&c. &c. to whomsoever he pleases. But that part of 


the statute giving the widow dower, gives her a_ third of 


these very slaves; it also gives her dower in heredit# 
ments, but says no.hing about rents and annuities, (ai 
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that other evidence of carelessness.) The dower partof the pri TERM, 
itles, statute says everv widow shall be endowed of the lands, 1838. 
right tenements and hereditaments, whereof her husband,or wenxnme 
f the other person for his use, was seized, &c , and of all the Davis v, Davie. 
here. personal estate and slaves, belonging to her husband at 
er of MAP the time of his death, which remain after the payment 
@ tes. of debts. Here is asolemn right of dower by the first 
sonal part of the statute. Iam of opinion that it was not ne- 
1825, BP cessary atall to have any saving in the part giving the 
Vise husband power to make awill. It is the saving clause 
Satis which makes the cifficuity. If it were not for the sa- 
ving clause, it would be difficult to conclude that the law- 
his is makers, after having spent a portion of their time to 
ut of rovide a sure support for the widow, after the death of 
n the bee husband, should suddenly become disgusted with the 
e the MP workof their hands, and being too dastardly to destroy 
y rea BE itopenly the:nselves, should raise up a power in some 
ct of MM third person to do it. Ido not believe it. But I read 
rtain ME thestatute as saving all the dower the law gives the 
flices HR widow. It then submits the balance to the free will and 
» A TD pleasure of the husband, to be disposed of as he pleases. 
Lo the I then hold, that i¢ the slaves cuntained in the deed to 
have HM} Thomas Davis were the property of Davisat the time of 
ist of his death, the dower arises on them. - 
t val But it is argued that they were not his at the time of 3- The deed, if 
edits TM his death by reason of the deed. Jadmit that, so far as ry 
of 3 the mere form of right is conserned, they were not his. intent to defeat 
O say Here the form hides the substance, and was intended to the widow’s dow- 
ness, MM do it. Butina court of chancery, no matter how cun- 4f this than the 
But, HM ingly and deeply covered and concealed the right may will, anda court 
at the be, the deep searching justice of the chancellor, with his of chancery wil 
as 0 MM argus eyes, will uncover it. The chancery commands °°, gens 
or the HE the right to remain where it should have been till all the purpose. 
aving He purposes of justice are accomplished. So, in this case, the 
tS, 0 HE chance!lor will re-deliver the property to the husband, until 
hough the wife is endowed, and when that is done, the residue 
| con HM will be turned loese, subject to the action of the law. 
The HM There seems nothing strange or new in this. Then, the 
ct © Me remaining quéstion is, did the parties make the deed to 
10 it BE defeat the wife of dower? The bill avers it was so, and 
dered  ahall the defendant profit by it to the prejudice of his 
z wills mother’s right of dower? The bill charges, that the will 
laves, HH and deed are only two parts of one transaction. 1 view 
rt of MM itso. The parties intended and expected that if the will 
ird of HH could not defeat the dower, the deed would do it, and 
edit® J that if neither could separately, both should conjointly. 
» (a HH The bill charges, that the consideration or pretence 
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thereof, that T, Davis had that day become bound fora 
debt, was a mere contrivance to slip the seme in for cob 
or. If this be true, it ought not tu stand; and as to the 
consideration of matural love and affection. it is a most 
excellent consideration, but, hike all considerations, it is 
only good when it zs what it seems to be. The consider. 
ation of a deed is the reason for making the same, what 
ever that may be. The Lill says, the true reason wh 
the deed was made, was the desire and hope to deleat the 
widow of her dower. My opinion is, this considera 
tion, though good in generrl.is of no value in this case, 
The biil charges that the deed is a will in’ disguise, ] 
think it isso. The authorities abundan.ly stisty me that 
such things are fraudulent as to the dower, :.nd therefore 
void—see the authorities cued by the counsel—5 John, 
Cha. Rep. 482; 2 Vernon, 612; 2 Atkins, 62, 37755 
Munford, 482; 1 Russeli, 485. 

Ido not see any other matter in this case requiring 
attention. 

lam of opinion the decree of the circuit court ought 
to be reversed; Judge Evwaris concurring, the sameis 
reversed. 


Tompxins, Judge.—The statement of the case_ being 
made by the president of the court, L will proceed to give 
the outlines of my opinion. 

Thomas J. Davis being appointed executor of the de. 
ceased, the widow is driven into a court of chancery 
for relief; for had any other person been appointed exee 
utor, there is no doubt resting with me but he might have 
prosecuted his claim against Davis, and have tried the 
right of property in these slaves in a court of law. 

The act of 19th February, 1825, concerning wills and 
testaments, gives the power to devise reul estate, and to 
bequeath personal estate, saving to the widew of such 
testator her legal right of dower in such lands, &¢y 
which shall not be prejudiced by any devise thereot. 

The act of 5th Fevruary, 1825, concerning dower 
gives to the wile of the deceased, leaving children, one 
third of his slaves for life, and because it is not provided 
in the act of 19th February, 1825, concerning. wills, 
above cited, that the wile’s legal right of dower in slaves 
or personal property shall not be prejudiced by any be 
quest thereof, as it is by the same act provided that her 
right of dower in land shall not be prejudiced by any 
devise thereof, it is contended tbat the Lusband has the 
right to bequeath his perscual estate, aud consequently, 
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these slaves, to the prejudice of his wife’s right of dow- sprit ream, 
er therein. 1838. 

To me it appears plainly and evidently enough that wn, 
the negative words used in the latter part of the first Davis vy. Davis. 
sections f the act concerning wills and testaments, to 
wit: *Saving to the widow of such testator her legal right 
of dower in such lands,” &c., were by no means neces- 
sary to save her rights against any capricious will of her 
deceased husband, seeing that the act of 5th February, 

1895, concerning dower, had already conferred this right 
onher. My opinion on this subject would not have 
been changed, even had the act concerning wills and tes- 
tanents been ten years olderor younger than that con- 
cerning dower. They may both stand together very 
well, and they ought to doso. Every testator does not 


eave behind him a widow, and if he does, he disposes of 


hisestate by will, subject to her rights of dower.  Itis 
then my, opinion, that the husband had nota shedow of 
rigiit to bequeath these slaves, to the prejudice of her 
right of dower in them, 

What, then, was the effect of the deed? The act con- 
cerning dower, abuve cited, gives to the widow, when 
there are children, (as here,) one third part, during her 
life,of all the slaves of which the husband was possessed, 
and which remain undisposed of. 

It, then, this deed was valid against the testator in his Tompxins, Jndge, 
lifetime, the property was not undisposed of at his dissented on this 
death; and, consequently, his wife could not have been j°4.,Poin's and 
endowed thereof. ‘That it was valid against the testa- deed was good 
torin his hifetime, 1 entertain no doubt. Had he lived against the testa. 
twenty years after the execut.on of that deed, he would i «ge 
atany partof that time have come with a very ill grace and as the elaves 
intoa court of either law or equity to claim these slaves; were by the deed 
alleging that, by that deed, he had intended only to deteat shige 
his wife of the right of dower in them, and not to give the testator, the 
them to his son. widow could not 

The decree of the circuit court ought, inmy opinion, — ere 
to be affirmed. . 
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april term, Vinci. ano Warner Pratr v. Witttam Wricut, apm, 


1838. 
OS “ay 


Pratt 


¥: 
Wright, admr. 


OF THE EsTATE OF Martua Pratt, DECEASED, 


1. Bya marriage agreement between husband and wife, before may. 
riage, the slaves ot the wife were conveyed toa trustee for the bens 
fit of the wite, subject to her sole use and disposition. After thy 
death of the wife intestate, the admr. of the wife brought replevig 
against the husband, to recover the possession of one of the slaves, 
It ne held: 

That there is nothing in the subject matter of such contracts, 
Bae situation of the contracting parties,to invalidate it—on the 
contrary, such agreements are consistent with the policy of ow 
laws, and binding. 

2. During the coverture, the effect of such contractis to place th 
legal ownership in the trustee, and the beneficial interest in the 
wile, not subject to the control of the husbaad. 

3. On the death of the wife, the legal estate continues in the 
trustee, for the use and benefit of the personal representatives of 
the wife, who are to be determined by reference to our statute of 
descents— Kev. Code, p. 222, 


Bates and Allen, for appellants, cited: 

1 Chitty’s Pleadings, pages 2, 3; 1 Marshall’s Reports 

2, Meredith v. Hickman; Powel on Contracts, 65, 
Freeman, etal. vy. Sir Cleve Mason; Powel on Contracts, 
67, Wright v. Lord Cadogan; t vol. Mo. Decisions, 667, 
Gonsolis etux v. Douchouquette; 1 Chitty, 22, in note, 
with reference to 6 Johnson, page 112, and Coke Lit, 
book 51; 7 Jobtnson’s Chancery Reports, p:ge 29%, 
Stewart v. Stewart; Baily ve Wnght, 18 Vesey, 49; 3 
Term Rep. 618; 1 Willams on Ixrs., 244, 273, 439; 1 
Atkins’ Rep. 458; 3 Atkins, 526, 1 Ve. 5,15; 1 Wilson’ 
Rep. 168; 1 P. Williams, 381; 7 Johnson, 229; 6 John 
son, 112; 3 Bacon’s Abridgment, pages 55, 72, title “Ex 
ecutors and Administrators; 2 Black. page 515; Com 
Dig. Adin. B.6; Stat. Mo. page 41, section 5; do. 222. 


U. Wright, tor appellee, cited the following authorities: 

t Barnwell and Ald. page 336; 2 vol. Tucker's Com 
438; 5 East, 162; 2 vol. ‘I’. Rep. 759; 17 Johnson's Rep. 
648; Reeve’s Dem. Rel. 12to 17; 3 Munford, 170; t Hen. 
and ‘Mun. 1 154; 2 Starkie, 768; 1 vol. Tates Digest; Clam 
cy on Rights, 283. 


Opinion of McGiak, Judge. 


William Wright, the defendant in error, brought an 
action of replevin in the Marion circuit court, against 
the plaintiffs in error, to recoveraslave. On the issues 
the parties went to trial before the court, as to the law 
and the facts, without the intervention of a jury. The 
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court found the issue for the plaintiff, Wright, and gave pri, Team, 
judgment accondingly. 1838. 

It appears by the bill of exceptions, that in August, Uexmw 
1935, an agreement was made by and between Virgil Pratt 
Pratt and one Martha Wood to enter into marriage; and 
that about an hour or two before the marriage took 
lace, Virgil Pratt and Martha Wood, together with one By a marriage 
John C. Wright, entered into an agreement, signed and 4steement be- 
sealed by them, as follows: a a ee 

“This indenture, made this twenty-fifth day of Au- marriage, the 
cust, 1635, between Martha Wood of the first part, slaves of the wife 
John C. Wright of the second part, and Virgil Pratt, .———* 
the town of Palmyra, county of Marion, State of Mis- benefit of the 
souri, Witnesseth, that, whereas a marriage is about to wife, subject to 
take place between Martha Wood and Virgil Pratt, and “s be ag ve 
tie said Virgil, for the purpose of securing to the said oa ae death of 
Martha her property, hereby agrees that she may have the wife intes- _ 
full power to convey the same to John C. Wright inion —- 
trust for her own use and benefit; and the said Martha replevin against 
hereby sells and conveys to the said Jolin C. Wright her the husband, to 
negroes, Thomas, Polly,(and others, naming them,) for and fecov"" Foto 
in consideration of the sum of one dollar, in trust, for the the slaves. {t was 
sole use and benefit of the said Martha, by her to be retain- held: 
edin possession for her own use and benefit, with full po w- 
er to dispose ot the same by will at her decease; ahd the 
caid John C. Wright hereby agrees, that he will faithfully 
discharge the duties of the trust aforesaid, and permit 
the said Martha to have the full use and enjoyment of the 
said slaves,and with the consent of the said Martha to 
sell the same; and it is hereby agreed between the par- 
ties aforesaid, that the said slaves are not to be subject 
to the control, or liable for the debts, of the said Virgil 
Pratt, which may accrue or may have accrued in any 
manner, directly or indirectly, but:that they are to be 
held by the said trustee for the sole use and benefit of 
the said Martha. In testimony whereof,’’ &c. 

It was also proved that the marriage took place; and 

that the wife died in February, 1837. There is no dis- 
pute about the,fact of the plaintiffs in error having the 
property in possession at the commencement of this suit. 
Nome other verbal testimony was given, but, it seems to 
me none of it has any relation to the points upon which 
the court must decide. When the plaintiff closed his 
evidence, the defendant gave none, but prayed the court 
to decide by way of instruction: 

1. If the deed given in evidence was a valid and bind- 
ing conveyance, it vested the legal title ef the said 

13 


Vv. 
Wright, admr. 
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APRIL TERM, SlaVe, Tom, in John C, Wright, and there is no evidence 


1838. 
BN 


Pratt 


v. 
Wright, admr. 


in - cause that such legal title has been divested. 

. If said deed be not a valid and binding conveyance, 
oe legal title of the slave, ‘Tom, remained in Martha 
Wood, the former owner of ‘Tom; andV.Pratt, by his in. 
termarriage with Miss Wood, and his subsequent posses. 
sion of the slave, became the lawful owner of said slave, 

3. There is no evidence in the cause of any legal title 
in the plaintiff to the slave in question, and therefore he 
cannot recover in this action; which decisions the court 
refused to make, and decided that the said deed vested 
the Jegal title of the slave, Tom, in John C. Wright, the 
trustee, only during coverture, and that at the death of 
Mrs. Pratt, the legal title passed to her representa. 
tives. Several other instructions were asked by the de. 
fendants, and given by the court. 

The defendants moved the court for a new trial, which 
was overruled. ‘The reasons for a new trial are, that the 
verdict was against law, evidence, and the decision o/ 
the court. 

With regard to the new trial, nothing can be done. 
The record does not show what the whole evidence was. 
The court cannot, therefore, know whether the verdict 
is against the evidence or not; nor can the court know 
that the verdict is against the law in the whole case, un- 
less the record wil! show all the facts on which the law 
arises. 

As to the finding of the court as a jury being against 
the instruction given, | do not see how that is true. 

I willnow proceed to consider the instructions the 
court gave in favor of the plaintifl, Wright, and those 
refused to the defendants. 

The first refused was, that if the deed given in evi- 
dence be a binding and valid one, then the title of the 
slave is in John C. Wright, and there is no evidence the 
title passed out of him. In my opinion the court did 
well to refuse this instruction. One reason why it was 
rightly refused may have been, that it affirmed a fact 
which was nottrue. It cannot be seen by the record 
whether or not there was such evidence. If there was 
such evidence before the court, then the refusal was right. 
As the matter stands, [ conclude the court did right, and 
its opinion cannot be reversed unless we can see the 
court did wrong. 

The second instruction refused, asks the court to say, 
if this deed is not valid as a conveyance, then the 
consequeec is that, by the marriage of the parties and 
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the possession of the slaves by Pratt im the lifetime of asprin TERM, 


the wife, on her death the slaves were his. As to the 
richt of Mr. Pratt to the slaves in the case supposed, no 
one can have any doubt. If there had beenajury in the 
case, then I could easily see it would be entirely wrong 
to give the instruction prayed. It would be to refer 
the question of law to the jury: What is the legal effect 
of this deed? Did it convey the property to the trustee 
ornot? If the party wished to have the legal effect of 
the deed ascertained, he should have asked the court to 
say the deed had no eliect to convey the property to the 
trustee. ‘I'his being refused, there would be a vangible 
pomt which might be corrected; and this being given, 
then it would be proper to ask the court to declare fur- 
ther that the consequence was, the property on the death 
of Mrs. Pratt belonged absolutely to the husband; but 
without this, the whole matter of law, as to the legal ef- 
fect of the deed, would be by the court referred to the 
‘ury without the least light to guide them. For these 
reasons, [ am satisfied there was no error committed by 
refusing the second instruction. Nor is there any error 
committed by refusing the third instruction asked; that 
aflirms there is no evidence in the cause to show the 
plaintiff had any title to the slave. In the first place, the 
plaintiff had the trust deed before the court; and letit be 
granted for the present that it furnished no such 
evidence, yet, for any thing appearing upon the record, 
there might have been other and good evidence of that 
matter,and the bill of exceptions no where informs the 
court that the plaintiff had no other evidence. The re- 
fusal to give that instruction might have been right, be- 
cause the fact affirmed was not true. 

[will now proceed to notice the instructions the 
court gave, which were against the defendants, which in 
substance are, that the deed of trust vested the legal es- 
tate to the slaves in the truscee only during the coverture; 
and that on the death of Mrs. Pratt, the legal estate passed 
toher representatives. The instruction stops here, with- 
out saying whg are the representatives. Iam well sat- 
isfied the court did not mean that the husband is the 
representative, otherwise he would have had. judgment. 
] will therefore conclude the court meant that the ad 
ministator is the proper representative in the first place, 
whose duty it will be to distribute to the children of the 
wie, er to her other kin, as the case may require, but 
not to the husband. 

Itis insisted, by Mr. Bates and Mr. Allen, that the view 
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the court took of the law is entirely erroneous. They 
divide their case into the following points: 

1. That the court erred in deciding the deed vested the 
legal estate in the trustee during coverture, and that on 
the death of the wife, the legal estate passed to her rep. 
resentatives. 

2. That if the deed vested the legal estate in the trus. 
tee, immediately upon the death of Mrs. Pratt the entire 
beneficial interest, which was the use and possession, 
vested in her husband. 

3. That by the statute of descents and distributions, 
the estate, on the death of Mrs. Pratt, did not vest in 
the husband, but vested in the distributee, and not in the 
administrator. 

4. The fourth is, that by the common law, when a 
wife died leaving cheses, the husband was entitled to 
them, if he administered, and when he did so, he was 
not compelled to make distribution; and that our statute 
of distribution does not in terms repeal the common law, 
nor can it be done in this case by implication. 

5. That a trustee cannot by action at law deprive the 
cestui que trust of the possession of the trust thing. 

Mr. Wright, for the defendant in error, in substance 
maintains: 

1. ‘hat the deed was valid to pass the estate to the 
trustee. 

2. That on the death of the cestut que trust, the trus- 
tee’s lega! estate ceased, because there was no longer 
any use forit. That all this time nothing vested in the 
husband. 

3. That on the death of the wife, her interest went 
to her heirs and not to the husband; and that position is 
founded both on the common law and the statute of de- 
scents and distributions. 

4. That the administrator is in this case the right per- 
son to sue, having in him the legal estate by administra- 
tion. 

For my own convenience, I will consider, first: What 
was the legal effect of the deed when made, and while 
the coverture continued? 

Second. When the wife died, did the deed cease to 
operate? 

Third. Whether the deed ceased to operate or not? 

I shall inquire into the condition of the property im- 
mediately on the death of the wife. 

The first inquiry is, what effect did the deed have on 
the rights of the parties to it during coverture? 
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It cannot be denied that by the law of the land, par- ,pram ream, 
‘ies situated as these parties were, had a right to make 1838. 
the deed. ‘Ihe parties when they made this agreement wenn 
were able to contract, and no legal disability in regard to Pratt 
any of them existed. This requisite to a good contract 
being found to exist, the next thing necessary in law is, 
that the subject matter of the contract be sucha thing as 1. That there is 
the law will permit the parties to contract about. The thing in the 

: ; My fhe Le ‘ Re -subject matter of 
iaw will not permit parties to contract that any one of such contracts, or 
them shall commit murder, larceny, or any other crime; the situation of 
nor will it permit them to contract that one or any of pendnnapiae in 
them shall do any thing against its own policy. None  ataig da 4 
of these things, as far as I can see, exists in this case. contrary, such 
But af any doubt can at all be raised on any branch of S8recrenn 
this subject, it must be on the latter thiag mentioned; the policy of oer 
‘hat isy Whether the subject matter of the contract is laws, and binding. 
against the policy of thelaw? It seems to me that the 
aw, so far from regarding contracts of this kind in an 
unfavorable light, regards them, if I may so speak, with 
high satisfaction. ‘Thelaw in general professes to have 
great solicitude for the weaker and more helpless por- 
tionof the human race; and these consist principally of 
the females, whether married or unmarried, and of in- 
fants of tender years. In this kind spirit the law will 
permit jointures and marriage settlements, and bas also 
raised the tenancy by dower. Indeed, it seems to me 
that but few things can be mere agreeable to a generous, 
just and good man than to provide a safe harbor of re- 
treat fora wife and children, to shelter and protect them 
against the blasting and withering storms of adversity 
that often pass over the affairs of men. It seems to me 
ihat owing to the ignorance and want of vigilance of 
some, and to the cupidity of others, none are more em- 
phatically strangers in the land of their nativity than 
widows and orphan children. But I will say no more 
on this branch of the subject. 

I, therefore, see no objection agamst the subject matter 
of this contract. There is one portion of the subject 
inatter of this contract I will give no opinion on, as no 
question arising out of it exists in this case; and that is, 
that part of it which seeks to protect the trust property 
from the future debts of the husband. Whether the 
laws of the land will subject this property or its proceeds 
to the debts of the husband, I leave to be discussed when 
the occasion arises. —— 

Being stisfied as to the validity of this contract, I shall bn 4 the 
next consider the effect of the same, and this requires effect of euch 
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avait term, Duta few words, The agreement professes to put the 
1838. legal ownership of the slaves in the trustee. ‘This in my 
ww ~=—sopinion it fully accomplishes. ‘The contract professes to 
Pratt secure to the wife the possession and use of the slaves 
v. free from the control of the husband. This is also 
Wright, adm accomplished, so far as a clear legal agreement to 
contract isto doa future thing can be said to perform the thing. But 
placethe legal if the trustee neglected his duty in regard to that, and so 
ownership in the fay asthe husband might, if so disposed, in future inter- 
ce ll fere with the wife’s sole use and enjoyment of the 
inthe wife, not slaves, this deed is also sufficient to enable the chan- 
subjecttothe con-cellor to enforce the observance of the agreement in 
wus Ca the hus ecard to the use and enjoyment. During the cover. 
ture, the husband had no direct interest in the use and 
enjoyment, for thedeed says so; though he might by 
incident have from time to time some advantage from the 
fact of his wife havinga separate fund applicable to her 
wants, pleasures, or fancy. Then just so far as the wife’s 
kindness to him wouid permit her to use the property to 
his relief and advantageg he had a benefit when it occur. 
red, and no further. If aman marry a woman of pro- 
perty, though he cannot use it himself, if she be prudent 
and well disposed, by a judicious use of such property, 
she may greatly ease her husband’s purse, and this is his 
good fortune, but still in this he has nothing that amounts 
toalegal mght. The foregoing view places the legal es- 
tate of the slaves in the trustee,and the legal benefit in 

the wife during coverture. 
3. On the death The next inquiry is, what became of the legal estate 
oa on the death of the wife?) Mr. Wright contends that the 
tinues in the trus- death of the wife terminates her use and possession so 
tee, forthe use far as regards her. This ladmit. He further contends 
Sere ee thata right to the use and possession still lived beyond 
a he wife, the life of the wife. Thisis true also. Ile then insists 
who are to be de- that the object of creating the trust estate being accom- 
soa eg plished, so far as regarded the sole use and _ possession 
statute ofde- Of the wife, the legal trust estate passed to and became 
scents—Rev. Co. executed in the use; the legal estate became extinc', 
pa and that both immediately, being so united, passed to the 
administrator for the use and benefit of the distributees 
of the wife, and that the husband is not one of them. | 
hold in the article of death and preceding it, the legal 
estate was beyond doubt in the trustee, and there it yet 

remains. 

The counsel has referred the court to a case in first 
Barnwell & Alderson, 336, where it is said an English 
court decided, that when the object of a trust is accom: 
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plished, the trust estate ends, and the legal estate is exe- 
cutedin the use. ‘The case has not been brought be- 
fore the court, nor can itnow be had; but a note of it 
js to be seen in 2 vol. of ‘Tucker’s Commentaries, 438. 
S ‘(he note is good for the principle as stated, yet it is un- 
safe to decide such a case as this on a mere note; 
though I see no objection to the doctrine. If the coun- 
sel are confident of the matter, and think the case can 
be had, the court will hear further on that point. 

lam not prepared at present to say that at the com- 
mencement of thisaction the legal title was in William 
Wright, the administrator and plaintiff, Buton the con- 
trary, 1 think it was in John C. Wright, the trustee. 
The opinion of the circuit court was therefore errone- 
ous. ‘This error would dispose of the present. action, 
but would furnish no light by which the right can be-es- 
tablished. ‘The counsel on both sides have expressed a 
desire to have this case so settled as to be a guide in fu- 
ture. The whole court is of opinion that the point as 
to the merits is well enough saved by the bill of excep- 
tions. 

‘This brings me to the consideration of my third point, 
which is, what was the condition and situation of the 
property immediately on the death of the wife?” ft have 
shown who was the owner of the legal estate during the 
coverture, and I have also shown that the death of the 
wife did not take that estate outof the trustee, and that 
in law he is the proper person to sue for any injury done 
to the property; and the question arises who has the use 
and benefit of the slaves? ‘The counsel for Pratt insist that 
by thecommon law of England, the husband was enti- 
tled to the wife’s choses, in action, if he used or disposed 
of them during coverture; but that if he did not so du- 
ring coverture, he yet might have them by becoming the 
administrator, and as such he could get them or reduce 
them to possession, and then he might keep them, as the 
common jaw did not compel him to make distribution 
to thenext ofkin; and farther, that the statute of Charles 
Il, which compels administrators generally to make dis- 
tribution, expressly exempts the husband from making 
distribution of his wife’s effects. And they further in- 
sist that even by the common law, the husband had the 
right to the wife’s choses,in action, on higher ground; 
that is,if any other person than the husband administer- 
ed, such person should be a mere trustee for the benefit 
of the husband; and to support this ground, they refer to 
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3 Bacon's Abr. title ** Admrs.” p. 55; 2 Blackstone's 
Com. 515; Com. Dig. Admr. B. C. 

The counsel for the other side insist that by the En. 
glishlaw, the husband was not entitled to the wife’s 
choses, in action, by any other mode than by administer. 
ing, and when he did so, and possessed himself of her 
choses, he might. like all other administrators, keep them, 
as there was no law to compel any of them to make dis. 
tribution; and that the statute of distributions, of Charles 
Il.,expressly excepted and excused the husband ad- 
ministrator from the duty of distribution, to which all 
other administrators were subjected. ‘To support. this 
they refer to Blackstone’s Com. also same pages; to Clan- 
cy, page 109, 283, and to Reeve, p. 12 to 17. The 
counsel for the defendant in error, also relies on the stat- 
utes of descents and distributions, Revised Code, 222. 

From a patient investigation of the authorities and 
reasons on - sides, | am satisfied that the use and ben- 
efit of ihe slaves belong to the personal representatives 
of the wife, whoever they may happen to be, and that 
the husband as such is not one of them. 

Before I proceed to give my views at large, I will pay 
some attention to the case of Stewart v. Stewart, cited 
from 7 Johnson’s Chan. Rep, 229. In that case it was 
held by chancellor Kent, that where in a deed of settle- 
ment, the husband, after covenanting with a trustee to 
allow his wite to enjoy her separate property to her 
own use daring coverture, that she might convey. the 
same; and added that he thereby released all his marital 
rights in and over the same. It was holden that this re- 
lease was to be construed in connection with the words 
immediately preceding, and operated only as to his rights 
during coverture, and did not affect his right as survivor 
of his wife. ‘This case has been cited to show that ina 
case like the present, the husband takes the use ond ben- 
efit as survivor of his wife. It is true the chancellor was 
of that opinion; andafter inquiring a long time how it 
was that the husband did take, whether as next of kin to. 
the wife, or as survivor, seems to have been of opinion 
thatit was enough to know he did take; though the mode 
could not be seen, he concludes the husband might take 
as survivor of the wife. How the husband could take as 
survivor, I cannot see. Itis true the joint owner of a 
chattel may take by survivorship, but in the case of 
Stewart v. Stewart there was no jeint ownership, for 
the agreement was that the wife should have the sepa- 
rate use, which to me excludes the idea of a joint owner- 
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ship. Nor can I see how he can take as next of kin; this 
word implies consanguinity and not affinity. In the 
case before us the wife was to have the sole and separate 
use, nobduring coverture, norfor any other time, but in- 
S icfinitely. ‘Chere was to be no joint ownership, but the 
jeed expressly Ceclares the husbaed was to have no con- 
trol whatever. In this case, then, he had no property in 
the thing, nor participation in the use; he had an incident 
sontingent benefit. Itis contingent in this, that if the 
wife used and controlled the property in such manner 
thatan advantage fell to him, it was his good fortune. 
The husband, then,in this case, could not, in any sense 
known to me, be said to take as survivor. Nor do J un- 
derstand him to be in a situation to take as next of kin; 
atany rate he isnot such in the sense of our statute of 
descents. Our statute first mentions children as being 
most worthy in blood, and provides for the ascending and 
descending lines of kindred to the fourth and fifth degrees, 
before the husband was ever thought of. 

The court, in Stewart’s case, seems to conclude, that 
asitcannot be seen how the husband takes, it follows 
therefore he takes. My conclusion is the reverse of that. 
As] cannot see in law how he answers the description 
and fits the character of the one who is to take, I conclude 
therefore he does not take at all. 

| will now turn to the statute which, in my opinion by 

lair reading of it,excludes the husband. No one dis- 
putes that in this case the use, possession, and enjoyment 
if the property is some sort of estate, on which the stat- 
ite of descents [operates;] and we see by the evidence 
uat the wife had possession, and title to the use and pos- 
session. The interest being something capable of pass- 
ng by descent, I will see ty the siatute does with it. 
npage 222, Rev. Code of 1835, by the first section itis 
leclared, that when any person having title to any per- 
onal estate undisposed of shall die intestate as to such 
state, it shall descend and be distributed in parcenary 
0 his kindred, male and female, subject to the payment 
{ his debts, reserving the widow’s right of dower, in the 

lowing course: 

1. To children or their children. If there be none 
uch, then to the father, mother, brothers and sisters, or 
heir decendants, in equal parts. If there be none such, 
hen to the grandfather, grandmother, uncles, aunts, and 
heir decendants. If there be none such, then to the 
teat grandfathers, mothers, &c. Then the third sec- 
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tion says, in default of all these, then to the husband or 
wife of the intestate, &c. 

If this statute does not place the husband and wife, too, 
asheir, at a vast distance from the propositus, or per. 
son last seized, Tam inc apable of understanding what 
will doit. In this casé, before the plaintiff in error, as 
husband, can take, he must push out of his way the host 
the statute has interposed before him. ‘This he does not 
attempt to do, by showing there are none such in being. 
But he insists his right stood first at common law, and 
that the statute does not repeal his right; and the court 
should be siow in permitting it by implication. Itisa 
clear rule of the common law, that although there is no 
repealing clause in a statute, yet, if it raised a new rule 
so contrary to the common law that both cannot stand 
together, the common law must yield, and is thereby te. 
pealed. 

Apply this rule to the case. The husband says, by the 
common law, he is entitled before every other person to the 
deceased wile’s choses, in action,not ‘by virtue of the fact 
of being administrator, but because he is or was her hus 
band. Let it be admitted that such is the common law. 
The first section of theact says the personalty shal] descend 
and be distributed—first to the children of the intestate, 
or their descendants. [ask, are not these rules perfect. 
ly at war witheach other?) ‘T'he common law, as admit 
ted above, says the husvand is first in the line of succes 
sion, but the statute says, the children and a vast host 
of others are first. The statute calls in the kin by blood 
from the four corners of the earth, to take the estate, 
property, or whatever it may be, and in default of al 
such persons, then seems reluctantly to consent that the 
husband or wife may take. 1 am of opinion that the 
administrator of the wife is entitled in the first place te 
have the possession, use, and usufruct of the slaves 
But, for the reasonsabove stated, he cannot recover it 
this action; and that the same should be reversed; and 
the other judges concurring, the same is reversed. 
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James Humpuries v. Tur Starr. 


‘a an indictment, under the 3lst sec. of the act concerning crimes and 
punishments, charging the defendant with assaulting a female, with 
weapons and other means likely to produce great bodily harm, with 
intent to commita rape, &c., it must be established in proof, as 
charged, that the assault was made with deadly weapons or other 
means likely to produce great bodily harm. Where, therefore, 
the case made out was an assault upon a female child, under ten 
years old, but without any proof of violence, it would not sustain the 
indictment. Itshould havé been drawn under the 34th section. 


U. Wright, for appellant, cited the following authorities: 
vol. Chitty’s Criminal Law, pages 814 715,716, 811, 


809; 1 vol. Russell, page 564; Revised Code, page 


leard, (circuit attorney,) for the State, cited: 

Revised Law, page 171,sec. 31; 2 vol. Russell on Cr., 
"9; 3 vol. Starkie’s Evi. 1527 to 1533; Semi-annual 

art Mo. Rep. 304; Mo. Dig. 491, sec. 16; 1 Chitty’s Cr. 

aw, 644; 1 Russell on Crimes, 564,65. 


Opinion delivered by McGinx, Judge. 

Atthe July term of the circuit court for the county 
bf Pike, James Humphries, a]adaged about sixteen years, 
vas indicted on the 31st section of the second article of 
le statute respecting crimes and punishments. The 
iry found him guilty, and the court gave judgment 
gainst him. 

The Sist section (see Revised Code, 172,) provides 
lat every person who shall on purpose and malice afore- 
lought, shoot at or stab another, or assault or beat an- 
ther with a deadly weapon, or by any other means or 
ce likely to produce death or great bodily harm, with 
itent to kill, maim, ravish, or rob such person, he shall 
¢ imprisoned in the penitentiary, &c. ‘The indictment 
larges, that on a certain day, the said James Humphries 
hd, feloneously 6n purpose, and of malice aforethought, 
hake an assault on the body of one Martha Jane Orr, 
ith his hands, feet, and other means likely to produce 
eat bodily harm, with an intent to ravish and carnally 
iow, against her will, the said Martha Jane Orr, and 
her wrongs to her then and there did, &c. &e. 

Un the trial it appeared that, at the time the offence 
as committed, Martha Jane Orr was achild of about 
ne years of age, and that Humphries overtook her in a 
hth leading from her father’s house toa sugar camp, and 


203 


APRIL TERM, 


1838. 
ON a 


Humphries 
- 


The State. 





APRIL TERM, 


1838. 
SS aa 


Jlumphries 
Vv. 
The State. 


in anindictment, 
underthe 3lst 
sec of the act 
conce rni ng 
crimes sad pun- 
ishments, c harg T- 
ng the defndant 
with assaulting a 


SUPREME COURT OF MISSOTRI. 


he there made an assault on her with an intent to know 
her carnally, without any circumstances of unusual vio. 
lence with weapons; indeed he used no weapons other 
than hands, &c. 

When the evidence was closed, the defendant’s coun. 
el moved the court to instruct the jury, that if they be. 

lieved from the evidence, that Martha Jane Orr, at the 
time the supposed assault was made, was under the age 
of ten years, they must find fer the defendant. The 
court refused to give the instruction. And secondly, that 
unless they und that the defendant was guilty of an as. 
sault on Martha Jane Orr, on purpose and of malice 
aforethought, with means ot force likely to produce great 
bodily harm, with an intent toravish and earn: lly know 
her, they ought to find for the defendant; which instruc. 
tion the court refused also, The jury find that the 
defendant ‘s not guilty of an assault on Martha Jane On, 
on purpose and of malice aforethought, with his feet and 
hands, likely to produce great bodily barm; but they ¢ 
find that he is guiity of feloneously cssaulting and beat 
ing her, with intent feloneously to ravish and cernalli 
know her, in manner and form as stated in the indict 
ment. , 
The defendant moved for a new trial and in arresto 
judgment, which motions were both overruled. Ast 
the motion fora new trial, lam of opinion the evidence 
supports the verdict; and indictment might be framed w 
ineet the offence as proved. Undoubtedly the cour 
should have instructed the jury, that unless they find te 
assault was made with some weapon, the use of whic 
would likely produce death or bodily harm, they show 
on that indictment, find the defendant not guilty. 

But itis argued by Mr. Heard for the State, that tl 
less is included in the greater, and that although the d& 
fendant did not assault with a deadly weapon with inte 
to commit a rape, yet he made an assault with that inten 
The 34th section of the act provides, that any perso 
who shall be convicted of an assault with an intent 
commit a robbery, rape, &c., not by that act provide 
for, he shal! be punished, &c. 

It is clear tomy mind that to carnally know a fem 
child, under ten years of age, no matter how consentit 
she may be, is at ‘least an assault within the prohibiti 
of the 34th section; for by the 23d sec. of the same at 
page 170, it is declared a rape to carnally and unlawful 
know any female child, under ten years of age. If t 


female, with wea- assault be made with dangerous weapons, then tue ¢ 
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fence is punishable under the 31st section, and4f not, then apart tERD, 
under the 34th section. 1838. 

In the case of the child’s consent to the carnal knowl- Wenn 
edge, without the use of dangerous weapons in the hands Pratt v. Blakey. 
of the assailant, the party must be indicted under the 
34th section, and in case it does not consent, and such nage Ane epper 
weapons are not used, still the party must be indicted produce great 
under the 34th section. bodily harm, with 

But whether the object ef the assault be a child under (EME (2 Soma 
ten years or not, if the assault be made with such wea- ot. be. catab- 
pons, the indictment must be founded on the 31st sec- lished in proof, as 
tion. charged, that the 
Pe sii at ay assault was made 

In this case, the indictment is founded on the 31st sec- with deadly wea- 
tion, and the proof meets the case prohibited by the pons or other 
3ith section. As there was no proof to meet the case °4nsiKely to 
in the 31st section, the court should have instructed the bodily hana: 
ry, thatunless they found the assault was made with Where, therefore, 


Bveapons, &c., likely to produce great bodily harm, they '"®°ase made out 


; 5 z . was an assault 
hould acquit the defendant. ‘The defendant’s counsel upon a female 


ve made several objections to the indictment, some oo 

{ which seem to be well founded; but as the failure to Fears 
nstruct the jury is sufficient I will pass them all by. 1 of violence, it 

bu of Opinion the judgment ought to be reversed; and would not sustain 
he other Judges concurring herein, it 1s hereby reversed. ‘i ind.ctment. It 
* 5 ; 2 +o should have been 
Phe same is remanded to the circuit court of Pike coun- drawn under the 

Vv tora new trial. 34th section. 


Evwin G. Pratt v. Wittiam Braxey. 


ue finding by the jury of excessive damages, not warranted by the 
evidence.is good ground for a new trial; and the refusal ot the 
court to grant one, under such circumstances, is error, which will 
be corrected in the supreme court. 


Opinion af the court delivered by Eowarps, Judge. 


This was an action of asusmpsit by Blakey against 
ratt. Pleas non assumpsit and off-set, and issue on 
ch. A billof particulars filed in the cause exhibits the 
haracter of Blakey’s demand, and fixes the amount at 
326 80. Pratt’s demand was for services rendered 
clerk in the receiver’s office. Blakey was receiver. 
erdict and judgment for Blakey, and damages assessed 
$519 36. Pratt moved for a new trial, and the 
ut Overruled the motion. 
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aprit term, ‘The refusal of the court to grant a new trial 1s assign. 
1838. ed for error. 

Pw One of the witnesses, John W. Haydon, as appears 
Pratt v. Blakey. from the bill of exceptions saved in this cause, stated 
TheGindine by tat Blakey asked Pratt_in his presence “if he did no, 
the jury of exces. agree to give him $200 00 a year, and that afterwards 
sive damages, not he had agreed to raise the price to $400 00, as business 
versace’ by the had increased, to which Pratt assented.” ‘The witness 
recy bapa aes afterwards stated that he alluded to the first contract, 
trial; and the re. two hundred dollars for the first year, and four hundred 
oe sohend che Cue annually thereafter.” oe - 
der such circu, Another witness, William Wright, register of the 
stances, is error, land oflice, stated that Pratt commenced labors as cler| 
which willbe about the 17th of October, 1834, and continued unti 
cahoaesa ent February, 1837, being about two years and four 

months. That Pratt contracted with Blakey at $200 0 
a year, but that five or six months after, Pratt told Bla 
key that he could not aflord to work for that sum, wher 
Blakey agreed to pay Pratt more, as business had in 
creased. No definite sum was agreed on. This wit 
ness further stated, that he would consider five hundred 
dollars a year a reasonable sum for the services of acleri 
in the receiver’s office, provided he did all the business, 

Part of Blakey’s demand consists of $125 00, paid to 
James L. Minor, for making up three quarterly returns 
and $25 00, paid for filling up receipts; in all, $150 00 
Making these returns, and filiing the receipts were part 
of the duties in the receiver’s office. It does not ap 
pear from the testimony in this cause that Pratt waste 
perform all the duties of the office. It does appear that 
the business greatly increased after Pratt commenced the 
duties of clerk. 

If Pratt had undertaken to perform all the duties o 
clerk in the receiver’s office, and in consequence of his 
negligence it had become necessary for the receiver to 
émploy aid to bring up the business, Pratt would have 
been liable for reasonable compensation paid the persons 
thus emploved; or if Pratt bad received for acting 
clerk what it was reasonably worth to discharge all the 
duties of clerk in the receiyer's office, and it had become 
necessary toemploy aid to bring up the business, thet 
he might have been chargeable with the necessary ¢ 
pense of employing thataid. In this case, however, | 
does not appear that Pratt undertook to perform all th 
duties of the office. If, then, his claim should be allowed 
according to Haydon’s testimony, it would be wrong! 
charge him with the $150 00, paid for making the 1 
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turns and filling the receipts; because Haydon says he prin term, 
was to receive $200 00 per annum part of the time, and 1838. 
$400 00 part of the time; and Wright says it was wenm™ 
worth $500 00 annually to perform the duties. But if Pratt v, Blakey. 
Pratt’s claim were allowed, ac cording to Wright's testi- 
S mony, (five hundred dollars per year, ') then he might be 
chargeable with what was necessary to have paid the 
expense of making the returns and filling the receipts; 
because, ashe was sto receive full wages Yor performing 
ail the duties of the office, it was not unreasonable to in- 
fer that he was bound to do so. 
In his testimony, Wright fixes the time in which the 
increase of VPratt’s wages commenced, at five or six 
months after his contract with Blakey. Haydon, in ex- 
piaining his testimony, uses the expression, “ two hun- 
dred dollars for the first vear,and four hundred dollars 
aunually thereafter.” This loose expression is not suf- 
licient to fix the time of increase in Pratt’s wages at the 
end of the year, being repelled as itis by W right’s testi- 
mony, Which fixes itat lcast as early as the end of siz 
months from the first contract. Taking the end of the 
jirst six months as the time when the wages were raised, 
Pratt's claim would stand thus: For the first six months’ 
nid to ervices, he would be entitled to $100 00; for the text 
turns. e’s S400 00; and for the last ten months, $333 33; 
0 O.Meetking the sum of $833 33, for two years and four 
par nonths services, the time that Wright states Pratt labor- 
ot apfmmedin the office. Add to this sum $11 00, for which 
vas (0 pakey gives Pratt credit in ‘his bill of particulars, and 
r that it’s claim of off-set will be $844 33. ‘This calcula- 
ed thefmme!on is based upon Haydon’s testimony, so far as it 

roves any thing with certainty. Blakey’s demand is 

1,326 80, and includes the $150 00 paid for making 
cturns and filling receipts. Deducting this last sum 
rom Blakey *s demand, leaves $1,176 80. Pratt’s offset 
edur ap from this sum, leaves a balance in favor of Bla- 

{ $332 47. This sum deducted trom $519 34, 
ie damages assessed by the jury, shows an excess of 

176 87, in the assessment of damages, 

Tocaleulate according to Wr ight’ s evidence, Pratt 

iil be entitled, for the first six months, to $100 00; for 

ie next twelve months, to $500 00; and for the next 

hy taking two years and four months in all, to $416 

i; ali of v which, added to the credit given by Blakey in 

s bill cf particulars of $11 00, makes Pratt’s off-set 

lount to $1,027 66. ‘This allowance of five hundred 

ers per annum is made upon the supposition that Pratt 
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Was to perform all the duties of the office. In striking 
the balance, the $150 00 paid for making returns an( 
filling receipts, will not, therefore, be deducted from 
Blakey's demand. ‘Take Pratt’s $1,027 66, from Bl. 
key’s demand, $1,326 80, and a balance of $299 14 js 
left. Thissum deducted from $519 34, the amount 
damages assessed by the jury, shows an excess in the as 
sessment of $220 20. If we base the case upon Ie 
land Wright’s testimony, another witness in the cause, 
the finding of the jury will be still more excessive. He 
states that it was worth eight hundred dollars to perform 
the duties of the office. ‘These were the only witnesse; 
in the caus'e who testified as to the value of Pratt’s services, 
Taking the testimony of either, the finding of the jun 
wasexcessive. The courterred in overruling the mo 
tion for a new trial. 

The judgment of the court below ought to be reversed 
and the other Judges concurring, it is reversed, and re 
manded for a new trial, 


James Exvuotr v. James Leaxr. 


To take a case out uf the statute of limitations there must bes 
acknowledgment of a debt; and an acknowledgment that the de 
remains unpaid 

Where the defendant acknowledged that he had “got $200 fn 
plaintiff, for land sold in Kentucky”—that ‘he had never deni 
i’—that “the $200 were just,’? &c.; these expressions, thou 
not very satisfactory, will yet justify a Court in refusing to gra! 
new trial, after a verdict for the plaintiff. 


Opinion of the court delivered by Eowarns, Judge. 


This was an action of assumpsit, brought by Leal 
against Elliott. Pleas, non assumpsit and statute of lin 
tutions, and issue on each. 

Eighteen or twenty years ago, Elliott and Leake 1 
sided in the State of Kentucky; and while there, a 
about that time, Elliott sold Leake twenty acres of lan 
for two hundred dollars. The contract was never 
duced to writing. Leake paid Elliott the two hundr 
dollars, the price of theland. In 1834, Elliott admitt 
that he “had got from Leake two hundred dollars, 
land in Kentucky, and that he had never denied 
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¢That he had got two hundred dollars for land sold to apr Team, 


Leake in Kentucky; that he had never denied it was 


1838. 


right.” © Phat the two hundred dollars were gust; but. wee 
that he did nut receive the ten dollars.” And in an- Ellio:t v. Leake. 


other conversation about the same time, Elicit said he 
shad sol to Leake twenty acres af land, in Kentucky, 
jor two hundred dollars; and that he lad received the 
money.” 

Kllott said he was willing to make Leake sucha deed 
ashe had. ‘That he had got from Leake two hundred 
dollarsin consideration of twenty acres, which he had 
soldto Leake, in Kentucky, eighteen or twenty years 
ago; and that there was ne writing between them; and 
that he was then ready to make Leake a deed for said 
landand had always been ready todo so. Leake said 
he would take a general warranty deed. Elliott said 
he would make fin such a deed as he had. ‘The law of 
Kentucky,on the subject of parol contracts as to land, 
and under which this contract was made, was introduced 
and read in evidence. By this law it is declared and en- 
acted that parol contracts as to the sale of lands are null 
and void. 

Leake had verdict and judgment. Elliott moved fora 
new trial, an tthe court overruled the motion. S 

The error assigned is the refusal to grant a new trial. 

It is insisted by Mr. Anderson, for the appellant, that 
itis clear from the evidence that the demand sued on 
originated filteen or sixteen vearsago, b fore the institu. 
tion of this suit. ‘That there had not been, within ten 
years previous to the institution of the suit. any express 
promise to pay the sum demanded or any part thereof; 
and that there has been no diect and unqualified admis- 
sion of a previous subsisting debt, which the defendant 
ishable and willing to pay. In support, he cites sever- 
alauthorities,and among others, Bell v. Morrison, 1 Pe- 
ter, 351. ’ 

It isinsisted by Mr. Wright, for the appellee, that cer- 
tain acknowledgments made by Elliott, take this cae cut 
ot the siatute of limitations. The contract of sale be- 
ing void, Leake could maintain assumpsit for money had 
and received; and if brought within five years, all the 
evidence requisite to obtain judgment, would be the re- 
ception of the money on a parol contract forland. ‘The 
law willimply the prom.se to pay. ‘This action is brought 
alter five years, but the evidence isexactly what would 
have sustained the action within the period of limita- 
tion. Does the law require stronger evidence to revive 

14 





210 . SUPREME COURT OF MISSOURI. 


aprub, Term, ®0 Oblization than it does to create it? Mr. Wright 
1838. seems to think not. 

Fo a It may not require stronger evidence to revive an ac- 

Elliott v, Leake. tion than it does to create it, but it certainly requires 

more evidence. ‘lhe acknowledgment of the receipt of 

Totakeacase money,ona parol contract for lands, would support as- 
outof the statute . a Z . rie ae 

of limitations  SUMpsit for money hada d received, if brought within 

there must be an the period of limitation, but not so if brought after that 

acknowledgment period. The law wou'd presume that the debt had been 

en aay discharged, and the defendant would not be required to 

that the debt ree Show that he had discharged the debt. To makea case 

mains unpaid. that can be taken out of the statute, there must be an 

original debt barred by the statute, a subsequent ac- 

knowledgment of the original debt not barred by the 

statute, and an acknowledgment that the debt remains 

unpaid. ‘The acknowledgment of the debt, and that it 

remains unpaid, form the basis fora new action; and itis 

upon the ground that a new cause of action has been cre- 

ated that these cases are considered out of the operation 

of the statute. Itis not necessary that the party should 

acknowledge his willingness to pay the debt; it is suff- 

cient that he acknowl-dged that he owed the debt, and 

that it remains unpaid. ‘Inat evidence which will create 

an obligation will revive that obligation, if connected 

with evidence that the obligation has not been discharg- 

ed. A principal ingredient in reviving a debt barred by 

the statute, is the evidence that itis still subsisting—Bell 

v. Morrison, and the cases there cited, 1 Peter’s R. 351. 

a In this case, Elliott received fram Leake, fifteen or 

dent acknowle tWeNty years ago,two hundred dollars, for no considera- 

edged thathehad tion. He has acknowledged the receipt of the said two 

“got $200 from hundred dollars, within the last five years. Here are 

— ~ seal ne of the requisites necessary to take the case out of 

tacky”—=that “he the statute. Does the third exist? Has he acknowl- 
had never denied edved that the two hundred dollars remain unpaid? Elli- 

ipoen. jus » ott says he got the money, and “had never denied it.” 

Ec expres- That he had* got two hundred dollars, and had never de- 

sions, though not nied it was right.” + That the two hundred dollars were 

wil ming ers be but that he had never received the ten dollars.” Do 

court in refusing these expressions show that the two hunderd dollars re- 

tograntanew = main unpaid? They were used by Elliott in a conversa- 

rg ell et tion, in which he expressed a wish to settle the difficulty 

tiff. : between himself and Leake, and in which he said he had 

got two hundred dollars from Leake, for land seid in Ken- 

tucky. That he was willing to make a deed tor the land, 

Leake said he would take a general warranty deed. El- 

Jiott replied he would make hima deed, such u une as he 
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had. “The two hundred dollars were gust, but he 
had never received the ten dollars.” Why were they 
just? Because he had received them and gave no consid- 


Zit 


APRIL TERM, 


1838. 
wet as 


eration for them. ‘lo whom were they just? To Leake, E. 8. Ferguson, 


because he had received them from Leake, “but he had 
never received the ten dollars,” and therefore they were 
unjust- I 2m not very well satisfied that this evidence 
js of a character as clear and conclusive as should be re- 
quired to shuw the continued liability of the party; yet 
itis far from being clear that it was insufficient to justify 
the jury in their finding. 

The court com nitted no error, then, in overruling the 
motion for anew trial. The judgment should be affirm- 
ed; and the other judges concurring, it is affirmed. 


Exiza Susan Fercuson, sy ner GuarpiaAN, A. McKin- 
NEY, V. Witwtiam STEPHENS. 


1. A. by deed conveyed certain slaves to his son and one B. as trus- 
tees for his son’s daughter, and such other children ashis son might 
thereafter have, providing that the profits of the negroes should be 
a fund to support and educate his grand child, and such other issue 
as his said sen inight have; and on the demise of the son, to be equally 
divided among such of his children as might then be living. 

2, Held, that on the death of the son, the legal estate of B. termin- 
ated, and the slaves would fall under the control of such guardian 
of the cestuys que trust as the law assigned. 


ERROR to the circuit court of Montgomery county. 


Wells and Porter, attorneys for appellants, cited: 
1 Barnwell and Alderson, 336; 2 ‘Tucker’s Com. 438; 
5 East’s Rep. 162; 2 Term Rep. 759; 1 Bibb, 88. 


T. L. Anderson, attorney for appellee, cited: 
Fonblanque, top page, 460, 24, 623; 1 Marshall’s Rep. 
243; 1 Maddox, 445; 4 Johnson’s C. R. 654. 


Tompxins, Judge, delivered the opinion. 


This was an action of detinue, commenced in the cir- 
cuit court of Montgomery county, by E. S. Ferguson, 
a minor, by McKinney, her guardian, against Stephens. 
{a the pregress of the suit, the plaintiff took a non-suit, 


by her guardian, 


v. 
Stephene. 
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,PRIL TERM, 9d afterwards moved the court to set it aside, which 
1838. motion being overruled, this writ of error is prosecuted 
wae ~—stto reverse the judgment of the circuit court. 
E.S. Ferguson,  Onthe trial of this cause, it was in evidence, that 
by her — in the year 1825, Dugald Ferguson, senior, conveyed to 
Dugald Ferguson junior, bis son, and William Stephens, 
as trustees tor Eliza Susan Ferguson, daugliter ot said 
A. by deed con- Duyald Ferguson, junior, and tor such other children as 
veyed certain +e as ‘ ‘ 
a a the said Du; ald Ferguson, junior, might thereatter have, 
and one B. as trus- Certain slaves. The provisions of this deed are: That 
tees for his son’sthe profits and emoluments accruing fiom said slaves 
daughter, and shall be a fund to support and educate the said Bhza Su. 
such other chil- : ‘ 
drenashiseon $20 Ferguson, and such other issue as the said Dugald 
might thereafter Ferguson, junior, might therealter have; and at his de- 
have, providing mise, to be equally divided amoung such of his children 
that the profits of 2 fe ie be) 
the negroes as might then be living. 
should beafund Some time in the year 1834, said Dugald Ferguson, 
to supportand ed- junior, died, leaving no issue but E. S. * Ferguson, the 
ucate his gran \ T: i McK  - : d| li 
child, and such P! uintitl; anc c Ainney, eng Appointec ler guardian, 
other issue as = commenced this action against: Stephens, the surviving 
his eaid sun trustee, to recover these ‘slaves, they having remained in 
might have; a nd | { D = ld F | hi 
on the demise of the possession of Dugald Ferguson, senor, during his 
theson,tobe _ lifetime, and on his death, being taken possession a by 
equally divided. Stephens, the surviving trustee. ‘The evidence on the 
among such of his ; I? wae , me ; 
childr:n as might Part of the pla! being all exhibited to the jury, the 
then be living. defendant moved the court to instruct them, that they 
must fiad for him, because the plainutl had shown no te- 
gal titlein himself. The circuit court gave the instruc- 
tion as prayed, and the plaintill, as above stated, took a 
non-sult. 
Held, thaton the ‘The deec’, by which Stephens was made trustee for E. 
death of the e02,$, Fervuson, seems to have determined the estate he had 
the legals state oi. ahs : —_ | ; { D we Ferg e . 
B.terminated, ! the slay es, wv the death o ugald Ferguson, junior. 
andihesiaves ‘The provision made by that deed that the slaves should 
would fall uncer be divided among the surviving children on the death of 
thecontrol of such D ld F d 
guardian of the their father, Dugald Ferguson, junior, seems to indicate 
cestuys que trustas that although the grandiather might, in the lifetime of his 
the law assigned. son, have been willing to intrust the man: igement of those 
slaves to him and Stephens jointly, ‘et, that on the death 
of his son, he preferred that a guardian should, in due 
course of law. be assigned to t: ke charge of them. There 
cin be nodoubt that he had power to limit the duration 
of the legal estate of Stephens, Such being my opinion, 
it seems to me that the circuit court committed error in 
instiucting the jury that the legal estate in these slaves 
remained in Stephens after the death of Dugald Ferguson, 


sunior; and that tor such erreur its judgment vught to be 


drephons. 
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reversed; and the two other Judges of this court concur- pri, TERM, 
ring with mein this opinion, it is accordingly reversed, 1838, 
and the cause will be remanded for further proceedings oN 
in conformity to this opinion. Bland v, Schott. 
’ 


v 


Epwarps, Judge.—I concur in the foregoing opinion. 


McGinrk, Judge.—l incline to the opinion the judgment 
ought to be reversed, but am not entirely satisfied that 
the trust expired un the death of Ferguson. 





Buanp v. Scnort. 


In attachment. The writ commanded the sheriff to attach the de- 
feadant, by h sland: &c., that he be and appear at the circuit court, 
&c., without anv clause of summons. Nor did the sheriff in his re- 
turn say any thing of having suaumoned the defendant. On the 
hearing, the atraciiment, for certain reasons, was dissolved. Held 
that, there having becn no summons in assumpsit, the court did not 
errin d.sinissing the suit. 


C. H. Allen, for appellant. 


U. Wright, for appellee. 
Opinion delivered by McGirx, Judge. 


Bland brought an attachment declaring, in assumpsit, 
against Schott. 

The writ commands the sheriff to attach the defend- In attachment. 
ant by his goods, lands, &c., that he be and appear to The wit fom: 
answer the piainti’ his demand. The sheriff returned iff to attach the 
the writ attaching some goods, &c., but did not summon defendant, ty his 
the defendant; ner did hein his return say any thing on saree ge 
that point. ‘The counsel for Schott moved the court to atthe cir. ct. &e., 
dissolve the attachment, for causes in the motion stated, without any 
which the eourt did; und the court also dismissed the suit, “use S85 

Mr. C,H. Allen, counsel tor the plaintiff, contends the the sheriff in his 
court had no power to dismiss the suit, but insists that returo py eo 
the action of assumpsit should have been allowed to ingol Diving 
stand, and that the court, though it might dissolve the defendant. On 
attachment, cannot dismiss a suit without cause, and the a the 
none can be supposed to exist, and the judgment of ceisin reasons, 
dismissal must be reversed. wae dissolved. 
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aprit term, On the other side, the counsel contended, that if it 
1838. were true in this case thet there had been a summons in 
wy = aassumpsit, the court would be doing wrong to dismiss 
Muldrow __ the suit because the attacliment was dissolved. But in 
an this case there is no summons nor clause of summons, 
I am well satisfied the fact is so. The writ commands 
Held that, therethe sheriff to attach the defendant, by his lands, &e., 
—— been no that he be and appear at the circuit court, &c. This 
mmons in as- j 
sumpsit, the court !@nguage does not amount to a command to the sheriffto 
did not err in dis-summon any one. It is therefore clear, the attachment 
missing the suit, being gone, nothing remained; and if the court had not 
dismissed the cause, nothing could ever have been made 
out of it; no further proceeding could have taken place. 
lam therefore of opinion there was good cause to dismiss 
the suit. 
The judgment is affirmed, with costs, the other judges 
concurring herein. 


Wituiam Mutvrow v. Moses D. Bates. 


fn petition and summons, the sheriff's return stated that he had read 
the summons tv defendant, but did not stat» that he had either read 
the pelition orleft a copy, &c. Held, that after judgment by de- 
fault, the return of the sheriff may be amended, in pursuance of 
the 7th and 8th sec. 6th art. of the act respecting practice at law, 
either in the circuit or the supreme cuurt. 


Bates and Carnegy, counsel for appellant. 
U. Wright, counsel for appellee. 
Opinion delivered by McGing, Ju'ge. 


The plaintiff in error, Muldrow, was sued in the cir- 
cuit court of Marion county, by a proceeding enacted by 
the statute of the State—a petition and summons; a wnit 
issued on the same,commanding the sheriff of Marion 
county to summon the defendant to appear on a certain 
day in the circuit court, to answer the plaintiff the de- 
mand. 

The sheriff returned on the writ, that he had served the 
same by reading the summons to the defendant; but the 
sheriff failed to say on his return whether he had or sot 
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read the petition to the defendant. On the return dayof gyri, term, 
the writ, the defendant failed to appear to the suit, and 1838. 
a judgment was taken against him by default. During Wen 
the same term, he appeared and moved to set aside the Muldrow 
judgment by default, which the court refused to do; to = 
reverse Which, the cause is brought to this court. Sev- — 
eral errorsare assigned, but the only one relied on is 
the refusal of the court to set aside the judgment by de- 
fault. When the cause was called for argument, the de- 
fendant in error moved the court for leave for the sheriff 
tonow amend his return. ‘This leave is resisted by 
Messrs. Carnegy and Bates, for the plaintiff in error; aid 
supported by Mr. Wright, for the defendant. 

To support the motion, the counsel for the defendant, 
cites and relies on the 7th and 8th sections of the 6th 
article concerning practice at law, Rev. Code, 468-9. ; 

The 7th section says, that when a verdict shall have J” Peution and 

? ies . 6 sumnions, the 

been rendered in any cause, the judgment thereon shall sheriff's return 
not be stay ed; nor shall the judgnient upon such verdict, sated that he had 


. see . ,., read the summons 
or any judgment upon confession, default, &c. be revér- jo defendant, but 


sed, impaired, or in any way affected, by reason of the did not state that 
following imperfections: omissions, defects, matters or! € had either read 
things, or any of them, in the pleading, process, proceed- 


the petrtion or left 

a copy, &c. Held, 

ing, or record—namely : that after judg- 
First. For want of ary writ, original or judicial. — - 
Second. For any desault or defect of process, or for theriff may be 

misconceiving any process, or awarding the same to a amended, 1n pur- 

wrong officer, &c. nee . 
Third. For any imperfect or insufficient return of any = beige 96 Sager 

sheriff, or other officer, or that the name of such officer reepecting prac- 

isnot set to anv return actually made by him. tice at law, either 
The section then proceeds to enumerate, in all, about gag 

twenty other things, in like manner. Then the 8th sec- 

tion says, the omissions or imperfections, defects and 

variances, in the preceding section enumerated, and ail 

others of the like nature, not being against the right and 

justice of the matter of the suit,and not altering the is- 

sues between the parties on the trial, shall be supplied and 

amended by thecourt, where the judgment shall be given, 

or by the court ‘into which such judgment shall be re- 

moved by writ of error or appeal. 
Itis insisted by the counsel for the defendant in error, 

that the third specification in the 7th section is exactly 

the thing which may be amended. 1! have no doubt that 

itisso. The specification is, that a judgment sholl not 

be stayed or reversed forany imperfect or insufficient 

return of any sheriff. In the case at bar, the return is, 
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aPRIL TERM, Were it not for the statute, clearly both imperfect and in. 


1k38. 
> Gn A 
_ Muldrow 
v. 
Bates. 


sufficient, for t.elaw requires that the petition should be 
read to the party, orin some cases a copy lett at lis usu 
al place of abode; were it not for the statute, the judg. 
ment wou'd be reversed; and were it not tor this statute, 
the cours beluw ought to bave set aside the judgment by 
default, If the appieation to amend had beeu made in 
the circuit court, L think the moticn should have been 
granted, for tue 8th section expressly says it shall he so, 
But the fist part of the 7th section says, for vis detault 
and deflect the judgment shall not be reversed in any 
event; and the 8th section says, the supreme court shall 
supply this very detect, and all others of a like kind: pro- 
vided suca others shall not be agamst the right and jus- 
tice of the matier of the suit, wand not altering the issue 
between the parties on the trial, But the counsel insist 
thatall the detects belore named in the 71h section, and 
those of like kind, are alike subject to the condition, that 
they must not be against the right of the naatter of the 
suit, and do notalte: the issue on the tial between the 
parties. | do not think this a fair reading of the statute. 
I admit, however, there is some difficulty in the matter, 
and the ditficulty ts this: the 7th section savs the judg. 
ment shall not be reversed for this defect, and yet the 8th 
section allows the defect to be amended by this court. 
Why the thing should be amended at all, if no conse: 
quence is wo flow from the neglect, 1 caunet see. The 
fact that the 8th sec. allows the amendment to be made, 
proves the legislature did not mean quile as much as ex- 
pressed in the 7th section. If the judgment is not to be 
reversed, the amendment is useless, On this, my diffi. 
culty rests. But | believe the best way is 10 pernnt the 
amendment to be made, and if the truth should turn out 
to be that the petition,as well as the summens, was read, 
then all wijl be right Butif the truth stoauld be other 
wise, then the plaintiff in error will be entitied taare 
versal of judgment,on the ground that the service wat 
insufficient. It is objected, that to allow the amendment 
will be the exercise ot original jurisdic tien, us that mat- 
ter never passed before the court; ] do not so understand 
the matter. We might as well be told that the same 
brief and speech of the parties, in the court below, should 
be brought up here, as to say this. Its objected that, 
in regard to making amended returns, the sherilf is no 
officer of this ovurt, and that he is not responsible far the 
falsity of such return. I ask how can that be? The 
law says the amenament can be made here; indeed it says 
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jt shall be made here. This is the language of the 8th pau ream, 
section. Li itis made here by the shen, ue is bund to 1838. 
make ibaccording to truth. oa 

My opint pis that the amendment ought to be allowed, Talbot v. Jones. 
thougu tidy nut say [am entirely clear. 


Evwarps, Judge.—1 concur. 


Tompxins, Judge.--1 concur in this opinion, entertain- 
ing little or no duubt of the correctness vf the decisiun, 


Tuomas Tatsor v. Tuomas Jones. 


1. Ina proceeding under the {7th sec. of the act for the relief of insol- 
vent debtors, the allegation of the cr ditor was, ** hat the def. had dis- 
ay of all his property to his near reiatious, and in particular to one 
V.J.'T yin tras’, tor the benefit of several of his pear relations, by 
deed,’ &c, On the trial of the :ssue made upon this allegation, tt is 
error in the court toinstruc the jury, “that if defendant conveyed 
any of his property to any of bis creditors with intent to take the 
insulvent oath, they must find tor the plaintiff’? The first branch 
of the allegation being too geaeral te support an issue; the instruc- 
tion should have been contined to the particular conveyance charg- 
ed to have been made to W. J.T. 

2, Where there are several a'legations. and as many issues, the jury 
should find on exch issue particularly, butit ismu: a tatal error for 
them to find generally vn all the issues. 

3. Where a couve, ance is made bya person, with an intent to take 
the benefit of the insolvent act, such conveyance is so far fraudu- 
lent per se, as tu deprive the party of the benefit of the act. 

4, The evidence was, that the applicant torrejief under the inso'vent 
law had, shortly before his application, conveyed to his brother 
property worth more than $5,000, to secure the payment of certain 
enumerated debts, amounting to less than $3,000; and the property 
was not linble to be sold under two years. Such a state of 
facts would well justify a jury in finding a verdict against the appli- 
cant, not only because it was a fair in‘erence that the deed was 
made in contemplation of taking the benefit of the act, but because 
it secured an obvious benefit to the maker; and un either suppositiun 
was fraudulent and void. 


APPEAL from the circuit court of Warren county. 


Leonard, for appellant, cited: 

1 Chitty’s Blackstone, 88, 89; 2 Blackstone’s Rep. 1226; 
4 Chitty’s Blacks'on: , 21; Meux qu’. tam. v. Howeletal.; 
4East Rep. 1; Estwi kv. Caillaud, 5 Term Rep. 585; 
Murray v. Riggs. 15 Jobn. Rep. 585; Wilkes & Foun- 
tain v. Ferris, 5 Johnson’s Reports, 338; Brashear v. 
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West and others, Peter’s U.S. Rep. 608; Small v. Oud. 
ley, 2 P. Williams, 427; McMenomy & Townsend v. Fer. 
rers, 3Jolin. Rep. 71; Picenix v. Assignees of Ingraham, 5 
John. Rep. 420; Ludlow v. Hord. 19 John. Rep. 218; 
Wilder v. Winne, 6 Cow. Rep. 287; Scott ve MeMillin, 
1 Lit. Rep. 307; Wilt v. Franklin, 1 Bin. 502; Hoody, 
Sibley, 3 Mu. Rep. 


U. Wright, for appellee, cited: 

1 vol. Mo. Laws, 450; 2 J.C. R. 576; 14 J. R. 463; 
5J. C.R. 332. 20 J. R. 442; 4 Dallas, 76; 2C. R. U.S. 
960; 5 Cranch 289; 7 Peter, 608; 1 John. R. 370; 1 vol, 
T. Digest, 104; 1 Fonblanque, 275; 3 vol. Monroe, 6; 4 
Bibb, 446; t vol. Mo. Decisions; 4 J. R.; 2 vol. Mo. 
Decis. 301; 12 Johnson. 


Opinion by Tompxins, Judge. 


This cause arises out of an application, made by Tal: 
bot, to the circuit court of Warren county, to be permit. 
ted to take the benefit of the act for the relief of insol 
vent debtors, passed the 18th of December, A. D. 1924. 

At the May term of the circuit court tor Warren 
county, for the year 1833, Jones filed allegations in tha 
court against Talbot, who had applied for le:.ve to take 
the benefit of the above mentioned law. A summon 
wasissued, commanding Talbot to appear at the Septen- 
ber term of the said court, then next, He appeared, and 
filed answers; and then moved for a continuance ast 
matter of right; his motion was overruled, but the caus 
was continued for cause shown, and at his cost. Judg- 
ment was afterwards yiven against him. Talbot moved 
for a new trial, on the ground that the evidence was iD 
sufficient to justify the finding of the jury; and his motion 
being overruled, he appeals to this court to reverse th 
judgmentof the circuit court. 

The allegations filed by Jones are: 

1. That Talbot hath indirectly sold and conveyed al 
his property, with intent thereby to defraud his creditors 

2. That the said Thomas Talbot has disposed of all hs 
oroperty tobis near relations, and in particular to one 
Witliam J. Talbot, in trust, for the benefit of several of 


his near relations, and otheis, by a deed, bearing dale 
the 3d day of April, 1832. 

3. That the said Thomas Talbot made the said con- 
veyance to the said William J. Taibot, his brother, # 
aforesaid, with a view and expectation of receiving som 
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profit or advantage thereby; and that the said convey- 
ance was made upon an improper consideration, and with 
a view to defraud some of his just creditors, and in par- 
ticular the affiant, Jones. 

4. That the said ‘Thomas Talbot has delivered all his 
property to his satd brother, Wiliam, in trust, as afore- 
said, for an improper consideration, and with an intent 
to take the benefit of am act made and provided for the 
relief of insolvent debtors. 

5. That the said Thomas Talbot has conveyed the 
property aforesaid, mentioned in the said deed of trust, 
tohis brother upon an improper consideration, and with 
anintention of giving an undue preference to some of 
his creditors, and in particular those mentioned in the said 
deed, before referred to. 

All these allegations were denied by ‘Falbot. It ap- 
peared in evidence, that on the third day of April, 1832, 
Talbot had made a deed, whereby he conveyed to his 
brother, William Talbot, certain property, estimated to 
be worth more than five thousand dollars, to secure the 
pavment of certain debts enumerated by him in said 
deed, amounting to less than three thousand dollars. This 
deed contained «condition, thatif within two years from 
the date thereof, the said Tnomas Talbot shouldnot have 
puid the said suis of monev, bv the said deed secured to 
be paid, then the said William ‘Talbot should be at hberty 
io sell the said property, conveyed to him as aforesaid, to 
pay the said debts; but, if before the expiration of said 
term of two years, said debts should be paid by said 
Thomas Talbot, then the said William Talbot should re- 
convey to him the property conveyed as aforesaid. 

It also appeared in evidence, that the said ‘Thomas Tal- 
bot was indebted to the said Jones and to one David M. 
Hickman; and that on the 7th day of April, 1832, four 
days after the making of the said deed, he had written 
to the said Jones and to the said Hickman, informing 
them, that being dissapointed in the collection of money 
due him, and that expecting they would sue, and there- 
by cause others to sue, he had made a deed of trust on all 
the property he held, to secure the payment of such 
debts as he felt most anxious to pay; assuring them of 
hisearnest desire to pay all his debts, and of his deter- 
mination to defraud no body. Onthe 15th day of May, 
1832, 2 summons was served, at the instance of Jones, 
on Thomas ‘Talbot, commanding him to appear before a 
justice of the peace, to answer the plaintiff, Jones, on a 
demand for money due onan instrument of writing. On 
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the 22d diy of ‘the same month, Talbot took the be 

of the act for tne relief of insolvent debtors. Vhe sel 
ule filed by him contuins an account of debts due him, 
the amount of 86.315, most if not all of which, from 
face of the paper, one would suppose to be either deg 
rate or very ¢itficul’ to collect. In this amount is ing 
ded the supposed value of two negroes, one a fugitive | 
New Orleans, and the other in Baltimore; his list of deb 
over and above those secured to be paid by the abo 
mentioned deed, amounts to more than three thousy 
duilars. It was also in evidence t at ‘Talbot, the apy 
lant, was employed by his brotber, the trustee, to ma 
age the estite of negroes and lind, above meutioned, 

conveyed in trust lor the creditors. 

On motion of Jones, these instructions were given: 

1. Ii the jury believe that Talbot conveyed any 
his property to any of his relations, with the intent 
take the insolvent oath, then they must find for Jones, 

2. ‘That if the jury believe the deed was made wi 
the intent to take the insulvent oath, then they must fi 
tor Jones. 

3. ‘nat if the jury believe the property conveys 
was worth about $5070, and was conveyed tu secure 
debts pretended to be due, as mentioned in said deed 
trust, the same isa circumstance from which they 1 
infer fraud. 

By the 17th section of the act in question, itis pn 
vided, that if any creditor, ator betore the time appoi 
ed forthe final hearing of any debtor's application for 
discharge under this act, or within two years thereafie 
shall allege on oth and in writing to the court that su 
debtor hath directly or indirectly sold, convey ed, lesse 
ed, concealed, or otherwise disposed of, or purchased 
trust for himself or any of his tamily or relations or pe 
son or persons, any part of his property of any kind, 
any partot his d-bts, rights or claims, with intent ther 
by to deceive or defraud his creditors, or any of them, 
to secure the same, or to receive or expect any advil 
tage thereby; or that he hag passed bonds or other evide 
ces of debt, either without consideration, or op imprope 
consideration; or hath assigned. conveved or delivered 
any of his property, or any debts, rights or credits, ! 
any creditor or security.or to any other person, with! 
tent of taking the benefit of this act, or of giving an ul 
due or improper preference to any creditor or creditors 
or to any security, the clerk of the court, before whot 
such allegations ure filed, shall issue a summons, as 
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ver cases, requiring the said debtor to appear and an- aprin TERM, 


er the suid allegations; and upon return of such sum- 
ms duly served. the court. if the debtor do not uppear, 


ury na summary Way, Without the form of an action, 
determine the truth thereot; and if such debtor ap- 
ar, the court may, at the election of the creditor filing 
p allegations, require the deLtor to answer interrogato- 
s touching the matter alleged against him, on o: ath or 
rination.or direct an issue or issues to be made up, and 
edin a summary way to determine the truth of the 
ne; and, if upon answer to the s: id interrogatories, 
the verdict of the jury, such debtor sha!l be found guil- 
of any fraud or deceit, or having given any undue 
elerence, as aforesaid, he shall torever be barred of the 
nefitol this act. 
The latter part of the same section provides, that any 
editor may in like manner file allegations in writiug 
ainst any person to whom the de btor m ay have in- 
sted or disposed of his goods, and proceed against him 
like manner as against the debtor hinsell, to avoid the 
nvevance, é&c.; and that the person proceeded against, 
found guilty of colluding with the debtor to defraud or 
ceive the creditors, shall be answerable over to the 
editors, and if himself a creditor, shali luse his debt, and 
totally excluded from all distribution. 
Jn the argument of the cause at this term, it is not in- 
ted that the circuit court committed any error against 
bot, in refusing him a continuance. for which its 
gment ought to be reversed; and although it is the 
ion of this court that he was of right entitled toa 
nlintance, without shewing any reason theretor, yet 
he did obtain a continuance, for reasons shown to the 
urtand as he sustained no injury by that decision of 
e circuit Court, its judgment will not, on that account, 
reversed; for, the judgnent of that court being ren- 
redagainst him. he would have been compelled 10 pay 
ecosts,even had the court granted him a continuance, 
ithout showing c wuse therefor. 
The first pom made by the appellant's counsel is, that 
e firstinstruction given is erroneous, because: 
1. Itisnotlimi ed to the mutter in issue between the 


hrties. ‘The question of tact submitted to the jury, 


as confined by the pleadings to an inquiry inte the in- 
at with which the property mentioned in the deed was 
mveved to William ‘Talbot, while the instruction was 


heral, aud extended nut unly tu that conveyance, but 


1838. 
LON 


all direct an issue or issues to be made up, aud tried by Talbot v. Jones 
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sprit TERM, tO any conveyance by the appellant of any of his pro 
1838. perty to any of his relations. 

oan 2. It directs the jury, if they find the fact therein 

Telbot rv. Jones, stated to be true, to find forthe plaintiff generally, in- 

stead of directing them, in the event supposed, to find 

for the plaintifl’ the particular issue made upon that fact 

3. Itdirects the jury, that if they find the conveyance 
was made with intent to take the msolvent oath, they 
must find for the appellee; while both the law and the 
issue is to take the benefit of the act for the relief of in. 
solvent debtors. 

4. Itdirects the jury, that if they find the conveyance 
was made with intent to take the insolvent oath, they 
must find for the plaintil, regardless of the fact whether 
ornut it was made upon an improper consideration, 
which forms a component part of the issue. 

5. By the express words of the statute, there are but 
two bars to the vbtaining of the benefit of the act for the 
relief of insolvent debtors: first, fraud; and, secondly, 
giving an undue preference. 

The second point is, that the second instruction is e1- 
roneous, because it is obnoxious to all the objections urg- 
ed against the first instruction, except the first. 

The third point is, that the third instruction is errone. 
ous, because the facts therein stated do not of themselves, 
unconnected with other facts, justify an inference of 
fraud. 

The 17th sectien of the act for the relief of insolvent 
debtors, page 450 of the Digest of 1825, directs an issue 
or issues to be made up, and trial in a summary way, 
without the form of an action, and determine the truth 
thereof. 

in pring The first allegation made by Jones, appeltee, is very 
ade eit, broad, viz: That ‘lalbot hath indirectly sold and convey- 
the relief of in-€dall his property, with intent thereby to defraud a part 
rolvent debtors, of his creditors. No issue is made on this allegation. 
es ress angele issue had been joined on this allegation, it would have 
“that the def. had been broad enough for the first instruction. But it may 
disposed of all his he well assumed that it is too broad, and might success 


property to his aT " . oe: ¥ 
ees eaaleniaie. fully have been opposed in the circuit court on that 
tnd in particular ground. , ; 

toone WJ. 1. _ The act, in permitting the trial of the issues to be had 
intrust, jorthe = = ‘&- sbyygeer- ~ ne A : 
benefit of several ‘2 2 Summary way, without: respect to form, did not, on 
ef his near rela- that account, intend to subject the defendant to go to 


rage doce ae without a reasonable notice of the charge agains 
c. Onthe tria . hc lon pe 
of the issue made whic.. he was to dele nd humse lf. 


upon thie allege- ‘The second allegation is, that Talbot has disposed of 
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all his property to his hear relations, and in particular pair TERM, 
two one Willian J. Talbot, in trust, &c., by deed, &c. 1838. 
The first member of this allegation, viz: “disposed of Ue nme 
his property to his near relations,” though perhaps Talbot y, Jones. 
much tov vague and uncertain, is not broad enough for... . ' 
fr aS me: aT? t tt e court It is b t rea tion, 1t }s error in 
the first instruction given by the court. } but reas the court to jn 
sonable that the defendant in such a case as this should struct the jury, 
have notice of the particular person to whom he is “thatif defendant 
. althen hd i pileeeniinitits ale Slaaas j conveyed any of 
charged with conveying his property; anc 1€ COUNSE! pig property to 
of Jones seem to have been of the same opinion, for they any of his credi- 
have omitted to notice that Talbot did not deny their tors. — —— 
‘jrst allegation. If it be correct, then, that ‘Talbot ought ipl pg osnagal 
SoM : aie Sat vent oath, they 
tv have notice of the allegation of the person to whom must find for 
this conveyance 1s charged to have been improperly plain:fy ae 
gee: vb ia ho ne e *, first branch o 
made, it follows, as a necessary consequence, that a i 
‘euit court ought to have confined the instruction first ing too general to 
sven to the p2rticular conveyance made by ‘Thomas to ppl ecg 
Treas ’ Ww . . + . the t { 
William J. Talbot. But the first instruction is certainly (ould have Leen 
toc broad for the first member of the second allegation, contined to the 
unwhich some slight evidence was given; in this re- particular neni 
spect, then, 1t seems to me that this instruction was iyo. been” 
wrong, and improperly given. made to W.J. T. 
The second objection to the first instruction does not Where there are 


wem so well founded, The object of the legislature several allega- 
tions and as many 
issues, the jury 


seems to have been to make the proceeding under this 
uctassimple and easy as was consistent with certainty. should find on 
The jury found the issues for Jones. When all the issues each issue 


WwW Rn As < ; particularly, but 
ure well taken, such a finding will be well enough. i esta + siren 


would certainly have been much better, if the jury had yor for them w 

ound on each issue particularly. find generally on 
The third objection to the first instruction is more *!! the tues. 

plausible than the second. It would certainly have been 

much better to ask the court to instruct the jury to find for 

Jones, if they believed ‘Talbot conveyed any of his pro- 

perty toany of his relations, with the intent to take the 

benefit of the act for the relief of insolvent debtors. It 

isnot reasonable to suppose that the defendant would 

lake the oath prescribed by the act, without an intent to 

apply to the court to take the benefitof theact. Yet it 

certainly a very careless manner of framing an instruc- 

ion, Which a court is requested to give, Inasmuch as in 

this case, it is unnecessary to decide this matter, and it 

nay never be necessary in any future case, it will be 

pissed without further notice. 
The fourth objection may be passed with the same re- Where a convey- 
arks as were made on the first, except that it may be Scots made bys 


erson, with ar 
scessrry to observe, that the statute seems to have de-injent to take the 
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benefit of the in- 
solvent act, such 
conveyaice is so 
far fraudulent per 
se, as to deprive 

the party of the 

benefit of the act. 


The evidence 
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clared that il the conveyance were made with intentto take 
the benefit of the act tor the relief of insolvent debtors, 
that tact alone, found by a jury, would deprive the de 
fendantot the benefit of this act. It ts very true, as ig 
contended by the counsel of ‘Talbot, in-his filth objection 
to the first instruction, that he must be found guilty of 
some fraud or deceit, or of having givens me undue 
preterence, before hecan be deprived of the benefit of 
this act; buti seems equaily clear from the provisions of 
the 17th section of the act, that the making of a con 
veyance of one’s property, with intent of taking the bene. 
fitof this actsisonueof the things which, when found tg 
be done, will deprive the detendant ef the benefit of this 
act. bemy uself a fraud. The act contemplates an 
equal division of the insolvent debtor's property among 
his creditors; and if he,as a preliminary step to taking 
the benefit of this act, make, by deed or otherwise, a 
conveyiunce of his property toa part of bis creditors, it 
isc rtainly an undue preference within the contempla- 
tion of this law, and, in the language of the act, must for. 
ever deprive lim of the benefit thereof. The convey. 
ance to William J. ‘Talbot, for the benefit of the preterred 
creditors, may initsell be very good; and indeed Jones, 
by his conduct, seems to have admitted the deed to be 
good. For, by the provisions of this same 17th section, 
he might have filed allegations aguinst William J. ‘Talbot, 
and the persons tor whom, by this deed, be ts constituted 
trustee, andl they had been found guilty of any fraud 
or deceit, or collusion therein, with the debtor, or of con 
cealing or covering any of his property or effects, or of 
having knowingly obtained an undue preference, or of 
conc aling or contriving any acknowledgment of such 
debt, by parol, or in writing, or any knd of security, 
to give false color t» any claim, they would have been lia 
ble to pay to the creditors fiing the allegations the 
whole amount due them by such debtor, with costs of 
suit; and, in like manner, they would te liable to pay all 
other creditors, and lose their own debts, and be totally 
excluded from all distribution, 

The second pomt is, that the second instruction is er 
ronevus, becuuse itis obnoxious to all the objections, 
except the first, urged against the first instruction. 

Alter wha has veen said upen the same subject incom 
sidermg the first point, it appears useless 10 add any 
thing on the second point. 

The last inquiry is this: Was the testimony sufficient 


wes, that the ap- tO justily the finding of the jury? This cause has beea 
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drguedas if the proper question were, whether the deed aprit. TERM, 
from Thos. Talbot to William Talbot be void, and every 1838. 
case cited by the counsel oneither side, seems to have wexney 
been cited to show, that deeds executed wnder similar Talbot v. Jones. 
circumstances have been decided to be valid or void, as it 
; bak . +h. plieant for relief 
suited the interest’ or views of the party citing: such jnder the insol- 
aases; Whereas'the duty of thé jury in’ this case, was vent law had, 
simply to find from’the evidence whether the defendant — before 
iu the circuit court ought to be deprived of the benefit of conveyed to. his 
the act for the reliet ‘ot insolvent debtors? The deed, brother property 
as above intimated, may be valid, and yet he may have Worth more than 
iorfeited his right to the benefit of this act. ‘The 17th on ere 
section of thisact has already been set out. If we pas8 certain enumera- 
over that part of the sectiou relating to the intention to ted debts, amoun- 
deceive and defraud, can any person doubt that the ap- $3000; less any 
pellant expected to receive a profit by the provisions ‘of property was not 
this deed? By its provisions, the property conveyed fiable to be sold 
under two years. 
could not be sold by the trustee to pay overto the pre-gich a state of 
jorred creditors till the expiration of two years’ I]t was facts would well 
earnestly contended, that the jury might reasonably have justify jury in 
wane from the evidence that the appellant expected to ore j Raps 
receive a profit from being employed to manage the farm, cant, not only 
but this argument appears to have but little weight. It because it was a 
was notattempted to be proved that he was not well qual- sale pong 
ified for the business, or that the wages he received were made in contem- 
too high; and, every thing else being equal, he was cer-plation of taking 
tainly the most proper person to be employed by the 4 ponsht of the 
trustee; for, the property belonging to him, subject to the it eecured an ob- 
rast, he might fairly be presumed to be more zealous to — —— . 
‘nprove itand render it productive, than‘any other per- fas aloe sapienai 
son would be.’ Bat the benefit of withholding this proper-tion was fraydu- 
ty from sale for two ve: irsy secured to him by this deed— lent and void. 
«deed, too, the execution ‘of which he has admitted, was’ 
“ertainly sufficient to justify the jury in ‘their finding. 
The time within which this act was done, before the par- 
ty applied to take the benefit of the act, is not and ought 
totto be prescribed by the act of the assembly.” From 
the circumstance that the deed’was executed a’ short 
lime before’ the application was made to'take the benefit 
of the act, the jury might reasonably presume that it was 
executed with intent’ to take the benefit of the act. 
There were, however, other circumstances from which 
lie presumption might arise. ‘The deed was executed: 
01 the 3d day of April, 1832; on the’ 7th day of the 
ame month, Talbot writes to Jones, and also to Hick- 
man, another creditor, that the deed’ was to secure the 
preferred creditors; expecting they’ would sue him; and ° 
15 
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that he had made a trust to secure the payment of such 
debts as he felt most anxious to pay, protesting he would 
pay all his debts as soon as he was able. On the 15th day 
of May, then next, Jones caused a summons in debt to be 
served on the appellant; and on the 22d day of the same 
month, he applied to take the benefit of the act for the 
relief of insolvent debtors. The jury could not but 
have perceived, that within a very short time before he 
applied to the circut court to take the benefit of the act, 
he had secured to himself some 2dvantage by conveying 
this property, so that it could not be sold in less than two 
years. In his letters to Jones and Hickman, respectively, 
he states that he had conveyed his property to secure the 
debts he felt most anxious to pay, believing that they 
would sue him. The jury, then, might fairly have pre 
sumed that he conveyed this property to William Talbot 
with intent of taking the benefitof the act. Certainlya 
debtor, asa general proposition, has aright to prefer any 
creditor he pleases, but if he wishes to take the benefit of 
this act, any preference of one creditor over anothers 
an undue preference, and it will be for the jury to find 
whether, in preferring these creditors, he gave them an 
undue preference; and in ascertaining whether such pre- 
ference be undue or improper, they wil! consider whether 
he, at the time, contemplated taking the benefit of the act, 
and securing these creditors at the expense of the rest. 
The debts secured may be justly due to the several pei- 
sons, and as no proceeding has been commenced against 
them, it is a reasonable presumption that nothing impro 
perhas been done; but il the maker of the deed wishes 
to take the benefit of this act, he must be able to satisfy 
the jury that he did [not] prefer these creditors with the 
view of leaving the rest of his creditors unprovided for, 
incase any of them sued him and reduced him to the 
necessity of taking the benefitof the act. Such a pre 
ference, although in the abstrct very proper, would, in 
my estimation, be both undue and improper, if given 
witha design to secure these creditors when he should 
take the benefit of the act for the relief oi insolvent debt 
ors, which act requires an equal distribution of all: the 
property among all the creditors. The appellant, then, in 
my opinion, hadno cause to complain that the circuit court 
refused to grant him a new trial. But as, in my opinios, 
the circuit court committed error in giving the. first in 
struction, its judgment ought to be reversed; and Judge 
Epwarps concurring in this opinion, it is reversed, 
the cause rernanded to the circuit court, to be proceeded 
in conformably to this opinion. 
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Grorce M. Lirrte v. James M. Litrie. 


Where process does notrun in the name of the State, the defect is 
fatal and cannot be cured by the appearance of defendant, 


J. Spalding, counsel for plaintiff in error: 

1. If the process was irregular in any respect, such 
efect was cured by the appearance of the defendant, and - 
pong to trial on the merits—Rev. Code, 350, sec. 4; 3 
fo. Rep. 369, Barnett & Ivers v. Lynch. 


. Polk, counsel for defendant in error: 

l. It is expressly required, both by the constitution of 
he State of Missouri and her statute law, that “all writs 
ind process shall run in the name of the State ef Mis- 
ouri’—-vide Con. of the State of Mo. art. 5, sec. 19; also 

ev. Code of 1835, page 351, sec. 10. _ See, also, Fow- 
étv. Watson, Dec. Sup. Court of Mo. 1 Semi-annu- 
ll part, page 27; also, Street v. Becket, decided at Fay- 
tte, 1834; Charless v. Marney, 4 vol. Mo. Dec. 537. 
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2. The statute regulating justices’ courts, art. 2, see.. 
20, and art. 8, sec. 5, requires that, on the allowance of 
an appeal, the justice shall enter the same on his docket; 
and sec. 7, of the last named article, requires that the 
justice, on or before the first day of the ‘term of the cir. 
cuit court, next after the appeal shall have been allowed, 
shall file in the office of the clerk of the circuit court a 
transcript of all the entries made on his docket relating 
to the case, &c. In this case, the transcript does not 
show any allowance or entry of an appeal. The arpeal 
was therefore irregularly taken, and the court did right 
to dismiss it. 

3.' The same statute, art. 2, sec.. 12, page 351, gives a. 
form of a summons, and requires the defendant to appear 
at the place named in the writ “at ten of the clock in 
the forenoon,” thus fixing the verv hour of the defen- 
dant’s appearance. But in this case the’ writ does not 
name ten o’clock, nor indeed does it name any hour. 
It therefore does not conform to the statute, &c. 

4. lt also appears from the record, that the original 
process in the case is.a scire facias to the defendant “to 
show cause why execution should not be made of the 
debt and costs,” &c. not that the defendant ‘should appear 
in order thata trial might be had for the purpose of ren- 
dering judgment,on which to issue execution; whereas, 
the transcript of the justice shows that the defendant 
appeared, and that there was a trial. 

5. The transcript of the justice states, that the-action 
is an action of debt on judgment. In such a case there 
might well be a trial by jury, &c. provided that the pro- 
cess was appropriate; and such proceedings are the only 
kind that are proper and legal; but here is a scire facias, 
which in no case, as far as my knowledge extends, can 
form the basis of ‘any such-proceedings. 

6. It wilh also be remarked that this is a scire faciasin 
one court,on-a judgment obtained im another. ‘True it 
is that they are both justices’ courts, but they are no 
more the same court, than the circuit courts of the 
eighth and ninth judicial circuits ‘are the same courts; ’ 
nor does the record show that the docket and papers ol 
Hartley Lanham: had been delivered over, legally or 
otherwise, to David ‘Thomas. 

7. Anaction of debt is the only method of reviving 
judgment by common law, which has stood without exe- 
cution for a year and'a day—8 Black! Com. 421; 60. 
Lit. 290, b. 1; or 3 Thomas’ Coke, 560; 2 ‘Lidd’s Piao 
962; 3.et seq. Bacon's. Abridg. title *Execution.t’ 
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8. A scire facias must always be founded on some jynr rerw, 
natter or proceeding of record--3 ‘Thomas’ Coke, 529; 1838. 
? Tidd’s Prac. 966. A scire facias,as shown by the ave ae 
thorities above cited, can issue only on a judgment ob- Little -v.- Little. 
taihed in a court of record; and the justice’s court not 
being a court. of record, a.sctre facias issued thereon 
must be irregular and void. 


Enwarps, Judge, delivered the opinion of the court. 


This was a suit before a justice of the peace, in which 

George M. Little was plaintitf, and James M, Little de- 
fendant, commenced upon a judgment obtained some 
years before. ‘The process was a scire fucias, running 
inthe following words: “State of Missouri, county of St. 
Louis, ss. To the constable of St. Ferdinand township, 
insaid county, greeting. Whereas,” &c. ‘The defend- 
ant appeared and declared himself ready for trial before 
the justice, and a jury was sworn-and found a verdict for 
defendant. The plaintiff appealed to the circuit court. 
There the defendant caused the witnesses which he had 
had subpoenaed by that court in this cause to be called, 
and upon their answering, the defendant, by his counsel, 
remarked that, before the jury was sworn, he-had a mo- 
tion to make in the cause; and thereupon moved the 
court: to dimiss the appeal, upon the ground that the pro- 
cess was insufficient, not running in the name of the 
State, and not in conformity with the statute; and the 
rourt decided that said process was irregular and insufti- 
cient, and that the appeal must be dismissed, and there- 
upon dismissed the case. 

The defendant insists that, if the process was irregular Where process 
in any respect, such defect was cured by the appearance the name of the 
of the defendant, and going to trial on the merits; and State, the defeet 
refers to sec. 4, 350, R.' C.’35, and to 3 Mo. R..369. The '# fatal, and can- 
section of law referred to, provides that “suits may be n°" be cured by 
‘eee tO, pr may the appearance ef 
stituted before a justice, either by voluntary appear- defendant. 
ance and agreement of the parties, or by -process.” In 
this case, the parties have chosen to commence by pro- 
cess; andif that, process was defective in deviating from 
the statute law only, the appearance of the party and 
going to trial on the merits, would cure those defects; 
and to this effect was.the decision in the case of Barnett 
{ Ivers against Lynch, in 3 Mo. R. 369. . In that case, 

‘he summons required the defendant to “appear and. an- 
swer Thomas Barnett and Ivers’’—omitting the 
given name of Ivers; and the court decided that .if the 
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JUNE TERM, Objection could have been raised at any time, it was cer. 


1838. 
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tainly waived by the repeated appearance of the defend. 
ant, and the proceedings before the justice. But the ob. 


Steam-boat, U. S. jection here is of a higher character. The process does 


ve 
Mayor, &c. of 
St Louis. 


not run in the name of the State. The constitution re. 
quires that “all writs and process shall run in the name of 
the State of Missouri.”?> The writ commences, “State of 
Missouri, county of St. Louis, ss.” These words mere. 
ly fix the venue of the action. After these should follow, 
“State of Missouri, to the constable of St. Ferdinand 
township, greeting,” &c. As the process does not run 
in the name of the State, the appeal from the justice was 
properly dismissed by the circuit court. The judgment: 
of the circuit court ought therefore to be affirmed, and 
the other judges concurring, it is affirmed. 





Sream-soaT, Unitep States, v. Mayor, &c. or St. Lous. 


If a keel-boat, moored in a proper place, and reasonably protected from 
the contact of other veesels, be injured by the landing of a stean- 
boat, the owners of the steam-boat are liable for the damages, 
though the managers of the boat used erdinary care, and used 0 
intentional violence against the keel. 


J. Spalding, counsel for plaintiff in error: 
1. There was no proof that the United States did ne- 
gligently and wilfully run mere a certain keel-boat, 22 


med the Tom Roberts, and thereby cause the damage 
complained of. The verdict, therefore, was against ev- 
dence. 

2. The verdict is against the weight of evidence. 
There were on!y three witnesses as to the facts relating 
to the manner in which the injury was done. Twool 
them swore positively that the United States did not, 
either negligently or wilfully, run against the keel or 
against the Shasta, and the fact that the spar dropped 
at such slight force, shows that the keel was not wel 
secured. 

3. It was against law, for the evidence did not support 
the complaint. ; 

4. The court erred in giving and refusing instructions. 
The principle assumed by the court is, that if dam 
was done by the agitation of the water, or otherwise, DY 
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the approach of the United States to the landing, al- sunr Tram, 
though she was not in fault, but used all due care and 1838. 
precaution, yet that she is to pay for it. po or 
Steam-boat, U.S. 
A. W. Manning, counsel for defendants in error: Maydt, &o. of 
1. That every man in using his property should take — st. Louis. 
care that he does not injure his neighbor—Bull’s N. P. 
95—and particularly where the injury is done in a place 
where he who does it has no right to be. 
2, That the absence of reasonaBLe car, (very wilful 
negligence) is inferred, when the act causing the injury is 
done after the admonition of those whose situation ena- 
bles them to be the better judges, and which must have 
been known to the defendant from the nature of the cir- 
cumstances. 
3. That if, under these circumstances, damage ensues, 
the onus probandi lies upon the defendants to prove that 
itwas unavoidable, andif not unavoidable, any “reasona- 
ble precaution” woulc not release them. 
4, Thatin this case it was not necessary to prove wa- 
usual or gross negligence on the part of defendant, the 
defendant being liable for damage done even while exer- 
cising Ordinary care. 1 Selwyn’s N. P. 369; Correll v. 
Jaming, 2 Camp. N. N. C. 497; Turner v. Hawkins, 1 
Bos. & Pul. 472. 
5. That in the navigation of steam-boats, strict or 
scrupulous care should be used to avoid injury to others 
and their property. 


Evwarps, Judge, delivered the opinion of the court. 


The mayor, aldermen and citizens of the city of St. 
Louis, commenced an action against the steam-boat Uni- 
ted States, by filing a complaint under the act to provide 
for the collection of demands against boats and vessels. 
The complaint alleges that the defendant negligently and 
wilfully run against a certain keel-boat, the property and 
in the possession of the plaintiffs, and did said boat great 
damage and injury. The defendant pleaded, first, the 
general issue; second, that said boat United States did 
notrun against the said keel-boat, and injure the same as 
or third, that the injury done to said keel-boat was 
hot by the default, negligence or mal-conduct of the 
owners of said steam-boat, or their agents or servants. 

_ The proof is, that the keel-boat was lying at the wharf 
in St. Louis; that the steam-boat Chariton was along side 
the said keel-boat; that the keel-boat was between the 
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Chariton and the shore; that the Chariton was propped 
from the keel-boat by a spar, one end of which rested 
against the shore and the other against the Chariton: 


.that at night the steam-boat United States came in and 


attempted to Jand; that the officers on board the Chari. 
ton told the officers on board the United States that they 
could not get in there; that a cable of the United States 
was carried ashore and made fast, and that the engine of 
the United States was put in motion, and that the Brite 
States was thus forced against the Chariton; that the spar 
which held the Chariton from the keel-boat was tripped, 
and the Chariton forced against the keel-boat, by which 


‘means the upper works of the keel-boat were broken off. 


The defendant asked the court to instruct the jury a 
follows: 
1. The steam-boat United States is not liable in this 


action, unless the jury are of opinion, from the evidence, 


that the United States was landed against the Chariton 
with unusual negligence and force. 

2. If those who navigated the United States used 
usual precaution in coming in along the Chariton and 
while there, thev are bound {o find for the defendant. 

The court refused to give these instructions, and gave 
,the following: That if the jury should be of opinion that the 
‘keel-boat was moored in the proper place, and in sucha 
way as to be reasonably secured {rom injury by the pres- 
sure or contact of vessels of any description arriving 1 
the wharf or effecting a landing, and that notwithstand- 
ing such ordinary and reasonable precaution the said 
keel-boat was injured by the steam-boat United States, 
when in the act of arriving or making good her landing, 
they should find for the plaintiff, although 1t might appear 
to the jury that said-boat had approached the wharf with 
the care ysual upon such occasions, and without any in 
tentional violence or pressure upon the said keel-boai; 
that the gourt in such a case was of opinion, that the 


-maxin of law, that “you should so use your own as not 


to hurt your neighbor’s property,’ was applicable, and 
furnished the principle that should govern the verdict. 
The several issues were found for the plaintiffs, and the 
court gave judgment against the defendant. The defend: 
ant then move for a new trial for the following reasons: 
1. The instructions of the court were illegal. 2 The 
verdict was against evidence. 3. The verdict was 
against the weight of evidence. The motion for a new 
trial was overruled. It is assigned for error: 1. That 
the court refused the instructions asked by defendant be: 
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ow. 2 That the court gave wrong instructions. 3. june teRM, 
That the court refused to grant a new trial. 1838. 

The first error assigned is, that the court refused the wen-e 
instructions asked by the defendant. This was no error; Montgomery 
the instructions were properly refused. As said by the 
circuit court, “the maxim of law, that you shall so use 
your own as not to hurt your neighbor's property, was 
applicable, and furnished the principle that should govern I! @ keel-boat, 
the verdict” in this case. The instructions given by the sp ah —— 
court were correct; the evidence was sufficient to justify reasonably pro- 
the finding of the jury, and the motion for a new trial was tected from th 
therefore properly overruled. The ease and facility [orc be wn, 
with which steam-boats can generally be managed, places ed by the landing 
it almost completely within the power cf. the officers of 2 steam-boat, 
managing them to avoid doing injury to the persons ar ;heowperso! the 
property of others; and, on the other hand, their immense able tor the dam- 
power, and the great rapidity with which they move, may @g¢s; though the 
olten place it beyond the power of individuals to protect (Ar*8°") Be a 
themselves or their property from injury by a boat im- ry care, and used 
properly managed. Steam-boats should, therefore, be »oin-entional vi- 
held to the strictest and most scrupulous care in naviga- 0cn¢e sgaimet the 
ting our rivers. ‘The judgment in this case ought to be 


aflirmed, and the pther judges concurring, it is affirmed. 


v. 
Fatley & Robin- 
son. 


os 





AtexanpER Montoomery v. Samuev. Farury & Joun 
s Rosinson. 


Inejectment. Defendant gave in evidence jndgment before the 
justice—execution and transcript filed with clerk of circuit court, 
and execution thereon—sale under execution, and sheriffs deed. 
The execution issued by the justice was $88 O3 debt, and $i 76 
damages, and the judgment was $88 O1 debt, $1 76 damages. 
Held, that such literal variance is immaterial, and the court pro- 
perly allowed the execution to be read. 

Evidence ¢n pais is inadmissible to invalidate the record of a judg- 
ment. ~ 


4 
~~ 


ERROR to the circuit court of St. Louis county. 


B. Mullanphy, counsel for plaintiff in error: 

1. At the time of the proceedings before the justice, 
Montgomery was not within the justice’s jurisdiction, 
and consequently that the proceedings before the justice 
were coram non judice. 





SUPREME COURT OF MISSOURI. 


suxk Tera, 2 Lhe facts present a case of utter variance. The 
1838. execution on which the property was sold professes to 
yn issue in aidof a transcript from the justice of a judgment 
Montgomery for debt of $88 01, and interest $1 76. The execution 
: y. ___ issued from the justice professes to issue on a judgment 
ie 4 Robia- of debt of $88 03, and interest $1 76. The justice's 
° transcript, offered in evidence, professes to be of a judg. 

ment of deb of $88 01; interest, $1 76. 

3. As to the legality of the transcript filed in the cir. 
cuit court clerk’s office, we find in sec. 1 of an act estab. 
lishing justices’ courts, that no justice of the peace shall 
issue his summons, unless the plaintiff, by himself or 
agent, shall have filed with the justice the bond, note, bill, 
or account, on which the demand was founded. It does 
not appear, from the justice’s transcript, that any note 
was ever filed withhim. On that fact of filing rested the 
justice’s jurisdiction. That fact must have been averred 
in the justice’s transcript, to make it a transcript of a 
cause over which the justice had any jurisdiction. 


H. S. Geyer, counsel for defendant in error: 

1. The questions presented by this record are purely 
questions of evidence. ‘The transcripts filed in the 
clerk’s office are records of the circuit court, and, as 
such, are undeniably competent—Revised Code, 1825, p. 
484; 1835, p. 364. Such transcripts are evidence, whe- 
ther filed in the clerk’s office or not—Revised Code, 
1825, 362; 1835, 250. 

2. The certificate of the clerk of the county eourt 
and the copies of executions are evidence by statute— 
Revised Code, 1825, 475; 1835, 250. There is some va 
riance between one of the executions and the judgment 
befere read, but that is a question not of admissibility, 
but of legal effect when read. 

3. The execution, No. 41, is expressly authorized by 
law—Revised Code, 1825, 484, and no legal objection 
to its admission exists. The evidence offered by the 
plaintiff, and rejected by the court, is so clearly inadmis- 
sible as to require no comment, 


Tompxins, Judge, delivered the opinion of the court. 


This was an action brought by Montgomery, the plain- 
tiff in error, against Farley, for the recovery of a house 
and lot. Robinson was admitted as co-defendant. Judg- 
ment was given for the defendants, and to reverse it this 
writ of error is prosecuted. 
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The plaintiff proved possession in himself, and those syne ream, 

under whom he claimed, by deed, dated 27th March, 1838. 
1828, for several years before the date of thisdeed. The wm 
defendants read in evidence the transcript of a judgment Montgomery 
recovered against the plaintiff and another, for $88 01 a 
debt, and gr 76 costa, filed in the office of the clerk of Fey & Robins 
the circuit court of St. Louis county, 28th April, 1830, 
and a certificate of the clerk of the county court of St. 
Louis county, that amorg the dockets, files, books and 
papers of Joseph N. Garnier, late a justice of the peace, 
delivered to him and remaining in his office, is an execu- 
tion in favor of Nathan Gildersleve v. Montgomery and 
Jones, reciting a judgment for $88 O3debt, and $1 76 
costs. 

The judgment above mentioned was obtained before 
the same justice and between the same parties. The lot 
in dispute was sold on an execution issued by the clerk 
of the circuit court of St. Louis county on the transcript 
of the judgment filed as above mentioned, and the sher- 

il’s deed for the same to Robinson was read in evidence. 

The act of assembly requires that no execution shall 
issue from the office of the clerk of the circuit court on a 
transcript thus filed, till an execution has been issuedby_ 
the justice, and returned no goods found. ~ a. eee eit 

The question to be decided is, whether there is such a evidence jeag- 
variance between the execution issued by the justice, ment before the 
and the judgment rendered before him, that the execution 9806 Uak's- 
should not have been read in evidence. script filed with 

The case of Collier v. Easton, (1 vol. Mo. Decisions, clerk of cir. es. 
and the authorities there cited, p. 469,) is in point to snd execution 
show that the variance is immaterial; for, says the court, ger execution, 
“had the defendant in the cases cited attempted to take and sheriff's deed. 
advantage of these variances, they would have been The execution le 
amendable, and a third person would not be allowed to ~roaigges $88 63 
take such an advantage.” It is my opinion, then, that debt, and $1 76 
the circuit court committed no error in permitting the a 
execution issued by the justice to be read in evidence. ‘$8801 debt, $1 

The counsel for the plaintiff also offered to prove that 76 damages. 
when the judgment (of which a transcript was read in me oe vo ‘ 
evidence) was obtained against him by Nathan Gilder- j material, and 
sleve, and at the time the suit was commenced, he did not the court proper- 
reside in the township of St, Louis, in which the justice ly allowed the 
resided, and in which judgment was rendered against him. °.g" 

He should have raised that objection before the iustice, Evidence in pais 
and if injustice had been there done to him, he should isinadmissible to 
have appealed to the circuit court. The records of a cord ofa judg. 
judgment offered in evidence in another suit cannot be ment. 
invalidated by parol testimony, or matter in pais. 
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JUNE TERM, The circuit court has not, in my opinion, committed 
1838. any error against the plaintiff in error. Its judgment 
w~—~ ought, then, in my opinion, to be affirmed, and such bej 
Lawless the opinion of the rest of the court, itis affirmed. 


v. 
Newman. 





Luxe E. Lawtass v. Jonas Newman. 


In ejectment. Plaintiff claimed under one M. and proved possession 
in M. prior to 20th December, 1803, and gave in evidence convey- 
ances from the heirs of M. to himself. Defendant derived tith 
from the widow of M.to whom the recorder of land titles had con. 
firmed the premises. The court instructed the jury, that if they 
believed M. possessed the premises in dispute prior to 20th Decen- 
ber, 1803, and that the deeds offered: by plaintiff were made by the 
heirs of M. plaintiff must recover. Held, that the instructions wer 
erroneous, because they assumed that the.deeds conveyed the lands 
described in the declaration, and that the same were village lots, 
common field lots or out lots, within the meaning of the act of Con- 
gress of 13th June, 1812, both of which should have been left.with 
the jury. 


APPEAL from the.circuit court of St. Charles county. 


L. E. Lawless and H. S. Geyer, counsel for appellant: 

The appellant, in support of his general propositions 
as to the error of the court in refusing and giving the 
above instructions, will contend: 

1. That.the deeds to the appellee, referred to in the in- 
structions given, are null and void; and on this point re- 

_ ters the court to the “act regulating conveyances,” Rey, 
Stat. Miss. p. 118; Mo. Rep. vol. 1, p. 583; Perry v. 
Price, 4 Comyn’s Digest, (Day’s American edition,) title 
“Fait,” pp. 270, 284, 285—title “Grants,” p. 535; 4 
Cruise’s Digest, title “ Deeds,” pp. 225, 269; 7 Peter- 
dorff’s Com. Law, title “Deeds,” pp. 671,669; 7 John. 
Rep. 97. 

2. That inasmuch as it appears from the evidence in 
the case that the appellant is not tenant of the premises, 
but that his wife, Mrs. N. Lawless, 1s tenant, and has the 
possession in her own right, the action is wrongly 
brought against him—see Tillinghast’s Adams on Eject- 
ment, p. 52, note 3, and to the authorities cited; 
also, p. 55, and authorities cited; also, p. 300 and p. 306, 
note. 

3. That the verdict and judgment are bad for uncer 





THIRD JUDICIAL DISTRICT: 


Pare 


tainty, and refers the court to 2 Wash. Rep. p. 276; 1 sunz rerm; 


Mun. p. 162; 6 Mun. p. 25; Tillinghast’s Adams on 
jijectment, p. 295, note 5. ; 

4. That no title to said premises, or any part thereof, 
lias-been shown in J. B. Marle and his heirs and assigns; 
and on this point relies on, 1. The usages and custonis of. 
France and Spain in upper Louisiana. 2. The acts of: 
Congress on the subject of lands in upper Louisiana and: 
Missouri, from 1805’to'1816, and particularly to the acts 
of 13th June, 1812, aid the pre-emption acts of Congress 
referred to in the deeds to Jonas Newman, referred to in 
the instructions given. 3. To the case of Vasseur v. 
Benton, 1 Mo. Rep.; and the case of Salle dit Lajoye v. 
Primm, 2 Mo. Rep. p. 529. 

5. The appellant will contend that on the ground of. 
surprise, and the matters set forth in the afhdavit and 
reasons filed, a new trial ought to be had in this case— 
see Tillinghast’s Adams on Kjectinent’ as to New Trial, 
p. 294, note 2. The court is also referred to Wheeler’s 
Abridgment of American Com. Law, vol. 7, p. 112, titie 
“New Trial.” As to estoppels, whether by record or 
specially, the court is referred to 1. Saunders-on Pleading 
and’Evidence, and the authorities cited therein, pp. 46 
tv 52. As to admissions by writings not under oak the 
court is referred'to 1 Saundeérs* Pleading and Evidence, 
pp. 52 to 55. 


J; Spalding and G. A. Bird, counsel for appellee: 

From the facts preserved upon the record, the defend- 
ant insists: 

1. That the verdict ofthe jury was according to the’ 
iaw and the evidence. 

2. That the court committed no error in instructing 
the jury or refusing to give them instructions. 


3. That there “is nothing contained in the affidavit of | 


Lawless which would justify the court in granting a new 
ira. As to new trials,see 

4. That the premises in dispute were confirmed by the 
act of Congress; of 13th June, 1812. 

5. That the confirmation was to the legal représenta- 
tives of Baptiste Marlé, who, according to the evidence, 
possessed thé premises in dispute as owner long prior to 
20th December, 1803, and continued such possession un- ° 
ti his death, in 1805 or 6: Vasseur'v. Benton, 1 Mo. 
Rap. 296; Strother v. Lucas, Sup. Ct. U. S. 

6.-The defendant insists that the proceedings of the ' 
‘teorderon the-claim filed by” the widow’ Marle, werey 


1838. 
QV), 
Lawless 
v. 

Newman:® 
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unauthorized by law, and of course void—see acts of 
Congress for the adjustment of land claims; 2 Story’s 
U.S. Laws, p. 967-8; same, 1060-1; same, 1260, 1306; 
1 section of the act of 1813. 

7. The proceedings before the recorder being coram 
non judice, and the heirs of Marle not being party there. 
to, cannot be used as evidence against the defendant 
here. But the written notice of the widow Marle, filed 
before the recorder, and claiming the property in dispute 
as that of her husband, is an act in pais, which estops her 
and al! claiming under her froin saying that she was then 
the owner of the lot in question—see Salle v. Primm, 2 
Mo. Rep. 529; Comyn’s Digest, title “Estoppel,” pp, 
199 to 203, vol. 4. 

8. The right of the heirs of Marle to the lot in ques. 
tion, is evidenced by the long possession of Baptiste 
Marle, who possessed and cultivated the same under the 
eyes of the Spanish commandant. 

9. If it isa donation by the United States, then, asne 
title vested during marriage, it could not enter into com 
munity. 


Tompxtns, Judge, delivered the opinion of the court. 


Newman sued Lawless in ejectment, and had judg. 
ment, to reverse which this appeal is prosecuted. 

To show his right of action, the plaintiff in the circuit 
court, the appellee here, gave in evidence two deeds from 
the several heirs of Baptiste Marle, and proved the por 
session of the premises sued for to have been in the an- 
cestor prior to the 20th December, 1803. 

‘The defendant, appellant here, gave in evidence a con- 
firmation by the recorder of land titles of a lot of ground 
in the south part of the city of St. Louis, 120 by 150 
feet in superfices, which is proved to be the southeast 
quarter of square numbered 109, to Felicite Marle, wr 
dow of Baptiste Marle, aforesaid. Several deeds were 
read in evidence by consent, showing conveyances of the 
same property, through several persons, from Felicete 
Marle to _ wih Biddle, his heirs, &c. to the use of Vir- 
ginia Lawless, free and clear from all demands, &e. of 
-her husband, the defendant in the circuit court and ap- 
pellant here. 

The circuit court, on motion of the plaintiff, instructed 
the jury as follows, viz: If they believed from the evi- 
dence that Baptiste Marle possessed the premises in dis- 
pute prior te the 20th day of December, 1803, claiming 
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the same as his property, and continued to possess and JUNE TRRM, 


claim the same until his death, and that the deed given in 
evidence was made by persons who are heirs of said 
Baptiste Marle, that they must find for the plaintiff. 

The defendant moved the court to instruct the jury 
that the plaintiff has not shown such a possession of the 
premises in question in the defendant as will enable the 
plaintiff to recover in this action. ‘This instruction the 
court refused to give. The material words in the first 
deed of Marle’s heirs to the plaintiff are as follows, viz: 
« Whereas we claim a piece or tract of land, as the heirs 
of Baptiste Marle and his wife, deceased, situate in the 
south part of St. Louis, by virtue of an actual settlement 
made on said land by our ancestors, according to the pro- 
visions of two acts of Congress, &c.; which land, so 
claimed by us, is claimed by virtue of a settlement made 
by our ancestors on or near blocks 109 and 78, as num- 
bered on themap of the city of St. Louis, supposed to be 
on the southeast quarter of section No. 29, township No. 
45, north, range 7, east. Now, know all whom it may 
concern, that we the undersigned, &c. do hereby, for and 
in consideration of the sum of one hun¢red dollars to us 
in hand paid by Jonas Newman, of, &c. give, grant, bar- 
gain, and sell, unto the said Jonas Newman, all our right, 
utle, claim and interest which we have or caii have by 
virtue of said acts of Congress and settlement, or by 
virtue of any claim whatsoever, without any recourse,” 
Ke. 

The second deed, made by one only of the heirs and 
his wife, is as follows, viz: * We, &c. heirs of Jean 
Baptiste Marle and wife, deceased, do hereby, for and in 
consideration of the sum of thirty dollars, to us in hand 
paid by Jonas Newman, give, grant, &c. all the right, 
title, claim and interest which we have or can hold by 
virtue of a settlement made by our said ancestors on or 
near blocks 109 and 78, in the city of St. Louis, which 
land we claim by virtue of divers acts of Congress, and 
the settlement so made, as aforesaid,’ ’ &c. 

The premises are thus described in the declaration: 
“A certain lot,in the city of St. Louis, enclosed on all 
sides, on which is a brick house, out buildings and garden, 
bounded northwardly by alot claimed by one Hortiz, 
south by unenclosed land, eastwardly by Fourth street in 
said city, and westwardly by Fifth street, being the same 
lot on which said defendant now resides, and the same 
that was occupied and possessed by Jean Baptiste Marle, 
deceased, previous to the 20th da, of December, 1803.”’ 


1838. 
OS te 
Lawless 
v. 

Newman. 
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JUNE TERM, The act of Congress, of 13th June, 1812, confirms t¢ 
1838. the inhabitants of St. Charles, St. Louis, &c. the rights, 
wm titles and claimsto town or village lots, out lots, common 
Lawless field lots and commons, which they had inhabited, cultiz 
ae vated, or possessed, prior to’ the’ 20th day of December, 
: 1803. No confirmation, then, by the recorder ‘of land 
titles of the same property to another person, although 
approved by a special act of Congress, can divest a title 
to a lot, acquired by virtue of that act of Congress. The 
misfortune of that species of title is; that the person 
claiming under it is compelled to p1ove it up in each new 
action; whereas, when aright to a’particulur specified 
lot is once ascertained’ by am act of Congress,-or bya 
commissioner appointed by law, the owner has nothing 
more to do than’to produce his patent, &c. ‘Phe descrip. 
tion of the land conveyed by these deéds*to the plaintiff 
is-very vague. 

ee The circuit court mstructed the jury, that if they be 

in ejectment. : : . 
Pirf claimed un-lieved from the evidence that Jean Baptiste Marle pos- 
der one M. and sessed the premises in dispute prior to 20th December,’ 
a eos ae 1803, claimmg the same as his property, and so continued 
2th Dec. 1803, £0 possess and claim the same until his death, and. that 
and gave in evi- the deeds of the plaintiff given in evidence mm this cause 


— copveye were made by persons who are the beirs of said Jean Bap- 
ces from the heirs .. : . ° “ao 

of M to himeelt, tiste Marle, they must find for the plaintiff. The first deed 
Def. derived title above mentioned as given in evidence by the plaintiff is 


from the widow so very vague, thatait is contended, withsome appearance 


of M, to whom : “ s oe, 
the recorder of Ol! Correctness, that it conveys nothing. It is in these 


land tides had words: “ give, grant, bargain and sell unto, &c. all our 
confirmed (hy Tight, title, claim and interest which we have or can have 
pe vrt snatructed DY Virtue of said acts ‘of Congress and settlement.” But 
the jury, that if admrtting that the word “said” isto be understood to the 
they believed M. word “settlement,” and that it should read thus, “all our 
asercoa ng right, title, &e. which we have or can have by virtue of 
pute prior to — said acts of Congressand said settlement,” yet-sttl itis 
the 20th oe ne NOt apparent thatthe land conveyed by these deeds is the’ 
aes ae ered by Sane as that-described in the declaration. The deserip- 
pltf. were made tion of the premises in the second deed is not more defi- 
by the heirsof M. nite than that m the first; yet the instruction given by 
pit eld, thar. the circuit court’assumes that the deeds convey: lands by 
the instructions a deseription which necessarily: includes the’ premises 
were erroneous, meistioned in the declaration. ‘This fact, it seems ‘to me,’ 
because tes 2* ought (as itis contended by Mr: Geyer for the defendant) 
deeds conveyed to have-been:left to the jury tofind.: It was contended 
the lands describ- by the defendant that the plaintiff had not:shown such a” 
>. ed ee possession in him as will enable him to’ recover in this’ 
sams were villageaction.’ It is true that,-by- the deed-of conveyancesat’ 
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appears the legal estate was vested in Thomas Biddle, jung reRm, 

for the exclusive use of the wife of the defendant; the 1838. 

evidence, however, shows that the defendant lived on, Wenn 

and occupied, the premises with his wife. The statute Swearingen 

permits the action to be prosecuted against the person in v. 

possession of the premises claimed; and also permits the — 

person, from and through whom the defendant elaims ti- jots, common field 

tle to the premises, on motion, to be made co-defendant— es -— lots, 

see Digest of 1835, p. 234, title “ Ejectment,” sections in ot danameal 

3and 4. Congress of 13th 
[t was also stated that the court assumed, in the in-June, 1812, both 

struction above mentioned as given at the instance of the of ——— 

plaintiff, that the premises in question did constitute, in with the jury. 

1803, a village lot, out lot, or common field lot. If the 

plaintiff claims under the act of 13th June, 1812, he must 

certainly prove that the land contended for was, in 1803, 

either a village lot, out lot, or common field lot. Being, 

then, of opinion, that the circuit court ought to have left 

the jury to find whether the premises described in the 

two deeds, given in evidence by the plaintiff, are the same 

with those described in the declaration, that court com- 

mitted error in giving the instructions asked by the plain- 

tiff, and its judgment out for that reason to be reversed. 

Such being the opinion of the rest of the court, it is re- 

versed and remanded. : 





James T. Swearincen v. Epwarp A. Suicer. 


A deed of assignment by a debtor to atrustee for the benefit of eer- 
tain preferred creditors, the balance to be distributed pro rata 
among the remaining creditors, provided they will release the debt- 
or from further liability, isof no avail until executed by the cred- 
itors. Where an execution on an attachment is levied before the 
deed has been executed, the former has the preference. 


APPEAL from the circuit court of St. Louis county. 


I. Polk, counsel for appellant: 
1. Because the deed set out in the answer of the gar- 
nishee, Darby, is no deed of assignment. ‘The deed pro- 
oses to be a deed, inter parties and tripartite, between 
dward A. Slicer, of the first part, and the creditors of 
the said Slicer, parties to the deed, of the second part, 
16 
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and John F. Darby, of the third part. But when the deed 
is inspected, it is found that only the first and third pan 
ties have executed the deed, and of course can be no deed 
of assignment,,the parties not having executed it. 

2. Whenever a deed requires any act to be done by 
the parties, or imposes on them any duties to be dis. 
charged, they must execute the instrument— Wedgery v, 
Haskell, 5 Mass. Rep. 144; Stevens v. Bell, 6 Mass. Rep. 
339; Marsten v. Coburn, 17 Mass. Rep. 456; Hatch y, 
Smith, 5 Mass. Rep. 42; Thomas v. Goodwin, 12 Mass, 
Rep. 140, and 13 Mass. Rep. 147; Ward v. Sampson, ¢ 
Pick. Rep. 358; Neall v. Bliss, 9 Pick. Rep. 13, anda 
recent case of Russell v. Woodward. 

3. But it has even been held that an assignment stipv- 
Jating for a release is void, even when the creditors coms 
into the deed—Laving y. Binkerhoff, 5 John. Ch. Rep 
329; Clark v. Hyslop, 14 John. Rep. 459; Austin v. 
Bell, 20 John. Rep. 442. 

4. In Massachusetts, it has been held that an assign 
ment shall not prevail against an intervening attach 
ment—15 Mass. Rep. 153; 13 Mass. Rep. 148; 17 Mass 
Rep. 457-8. 

5. It has been decided in England, that “a conveyance 
by debtor to trustees, for payment of scheduled credit 
ors, who do not execute the deed or conform to its terms 
cannot be enforced by the creditor.””—Garhead v. Lord 
Lauderdale, 5 Con. Eng. Ch. Rep. 1; Walwyn v. Coutts 
same, 7. 


J. Spalding, counsel for appellee: 

1. The deed is a valid one; it is not void on account 
of the preferences in it—3 Mo. Rep. 252; Angell on A» 
signments, 23, 

2. It is not void for want of a schedule of creditore— 
3 Mo. Rep. 252; Angell on Assignments, 71. 

3. Itis not void on account of its containing a stipv- 
lation for a release on behalf of the non-preferred credit 
ors—Angell on Assignments, 96, 104, 111, 112, 113,114, 
115, 116, 117. 

4. The resulting trust in favor of Slicer, in case he 
ereditors did not sign in sufficient amount to cover the 
whole fund, would not make it fraudulent—Angell on 
Assignments, 129. 


Tomrxins, Judge, delivered the opinion of the court. 


Swearingen sued Slicer in the cireuit court, where he 
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obtained judgment. Execution was issued on that judg- juve ream, 
ment, and property attached in the hands of John F. 1838. 
Darby, who answered to interrogatories filed, denying ~~ 
that he held any effects of said Slicer in his hands, or Swearingen 
owed him any thing. He then proceeds to state that, nb 

on the 18th March, 1835, Slicer executed to him a deed — 
of trust, conveying to him all his property and effects in 

trust, to pay certain preferred debts to the amount of 

about thirteen thousand dollars, and then to apply the re- 

mainder to the payment of the rest of his debts, in equal 

proportions, to those creditors who should become per- 

ties to said deed in four months from the date of said 

deed, and thereby release Slicer from any other liability. 

Darby states in his answer that the said preferred debts 

were justly due; that the owners of them signified their 

assent to the deed, and called on him for payment before 

he was summoned as garnishee; that he took possession 

of Slicer’s effects, and would not be able to raise enough 

from them to pay the preferred debts. No testimony 

was given in the case. 

Darby moved the court on the trial to discharge him, 
and it was done accordingly, and the opinion of the 
court was excepted to. 

There can be no doubt entertained of the right of any 4 deed of assign- 
debtor to prefer any one or more of his creditors; and ment by a debtor 
such creditor may release his debtor upon the payment a ee for 
of apart or of no part of the debt, if he choose so to do; ere amen 
and this payment may be made either in money or pro- creditors, the bal- 
perty, as the parties may agree. But here is a deed of wo be distri- 
trust, executed to Darby, conveying all the defendant’s at = 
property to him in trust toraise money to pay certain maining credis- 
creditors, on condition that such creditors shall, within °'S, provided they 
four months from the date of such deed, become parties, Vincege e. 
thereby releasing said Slicer from any further liability to ther liability, is of 
them on account of such debts. no avail until ea- 

This deed was dated the 18th day of March, 1835; the coured by the al 
deed was not executed by any one of the creditors on an execution or 
the 21st day of July, 1835, when Darby was summoned, ®” attachment is 
The deed not being executed by the parties when the yvie4 before the 
summons was served on Darby, the delivery of the goods executed, the for- 
to him could not, according to the terms of the deed, merhas the pre- 
have vested in him a complete right to the property de- ‘°"°?°* 
livered for their use. 

If the act had been consummated, by the creditors’ ex- 
ecuting the deed before the rights of Swearingen, the 
plaintiff in the execution, attached under that execution, 
then this question might have arisen: Was the transac- 
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tion fraudulent? Were the debts preferred really due! 
To determine this question, the intervention of a jury 
would have been necessary. . 

But the preferred creditors not having executed the 
deed, Darby, to whom the effects of Slicer, the defen. 
dant, were delivered for the purposes of that deed, can 
be regarded only in the light of a special agent or baile 
of Slicer, to keep those effects, subject to the debts of any 
of the creditorsof Slicer. The circuit court, then, in 
my opinion, committed error in decreeing that Darby 
should be discharged; and such being the opinion of the 
rest of the court, its judgment is reversed, and the cause 
remanded. 





James Russert v. James Tayzor. 
Opinion formerly delivered in this case (sce vol. 4. page 550,) affirmed. 


H. S. Geyer, counsel for appellant: 

The statute provides, “that any ferryman or other per. 
son, who may be convicted of crossing any slave across 
the Mississippi river, unless such slave have a pass, &c. 
shall forfeit and pay, for the use of the person injured, 
all damages and costs tuat may accrue to the owner of 
the slave, the full value of such slave, to be recovered by 
action on the case.”” ‘That there was no pass or per 
mission in writing, isagreed. The defendant was nota 
ferryman, it is true; but that, if a valid objection to the 
recovery, is an objection to the declaration, and not to 
the sufficiency of the facts as a support to the declaration. 

The objection is not, however, valid, either to the de- 
claration or the case agreed; the defendant comes with- 
in the description of “other persons.” As captain of the 
steam-boat, his means of transporting slaves across the 
Mississippi are as great at least as that of a ferryman. 

It is true he did not proceed due east across the river; 
he did, nevertheless, “cross the slave from this State 
across the Mississippi river, and put him ashore.” His 
proceeding in a diagonal direction can make no differ- 
ence. 

It is argued by the court below that, as the slave was 
brought back to St. Louis, there was no violation of the 
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statute, or that at least this fact is a set off and bars the jung tern, 
action. Now the action accrued the inoment the slave = 4938, 
touched the east bank of the Mississippi; and the right of e-em 
the plaintiff to recover the value of the slave, with all ac- Russell v. Taylor. 
crhing damages, was complete, whether he ever saw the 
slave again or not; much lessis the fact, that the defend- 
ant brought back the slave and kept him concealed on 
board the boat, with intent again to remove him from the 
State, a bar to recovery. 
But, upon the hypothesis that the case does not come 
within the act of 1822, and is only within the act of 1804, 
the authority for denying the plaintiffs action altogether 
isnot perceived. Itis true, this is an action on the case, 
and the statute gives the action of debt for the penalty; 
but it expressly provides, also, that the master of the 
vessel “ shall be liable to the suit of the party grieved at the 
common law for his or her damages.” 


A. Hamilton, counsel for appellee: 

Itisa_ well settled principle of common law that, as 
against persons, penal statutes must be construed strict- 
ly; and it is not sufficient that the offence charged may 
be within the mischief intended to be prevented or re- 
dressed, if it be not within the words which-the legisla- 
ture have used—2 Wheat. 119; 3 Day, 296; 4 Com. 60, 
08, 69, 421. 

We do not deny that the plaintiff’s remedy is cumula- 
tive; but, from among the various remedies contended 
for, we hold him to the election he has made, and insist 
that, having counted upon the statute of 1822, and failed 
to make out his case under that statute, he shall not be 
permitted to convert his case into a remedy fora distinct 
penalty upon another and a very different statute, to 
which no reference has been made by him. 

Were this a proceeding gui tam under the act of 1804, 
and it was ascertained that the plaintiff had mistaken 
the statute, the clause, contra formam statuti, might be 
respected; provided, however, that the action would be 
good at common law—Comyn’s Digest, action upon sta- 
tute, c. 

Now were this an action at common law, inasmuch as 
the slave has been returned, and there is no evidence of 
any damage or cost having been sustained or expended, 
could the plaintiff recover upon the facts as stated? 
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McGirg, Judge, delivered the opinion of the court. 


This case was before this court at the last June term 


Howell v. Pitman. of this court. An opinion was then delivered at large, 


The same facts then before the court are now presented 
by way of special verdict. We have again examined the 
statute with regard to this matter, and we cannot see the 
law otherwise than as seen before. The judgment of the 
circuit court is reversed with costs; and this court, pro- 
ceeding to give such judgment as the court below should 
"i given, do direct that judgment be rendered for Rus 
sell. 


Newron Howe: v. Ricuarp B. Pitman. 


A writ of error will not lie on a judgment of non-suit. The plaintif 
should move to set it aside, and if the motion should be overruled, 
take his bill of exceptions; by this means the case may be properly 
brought into the appellate court. 


W. M. Campbell, counsel for plaintiff in error: 

1. The only question for this court now to decide is, 
whether the circuit court erred in excluding said survey, 
and all evidence, written and parol, in relation thereto! 
Plaintiff contends that the circuit court erred in making 
that decision; and that, if the survey was returned, er 
amined, approved and certified by the surveyor general 
it was suflicient to make it competent testimony to got 
the jury. Copies of such plats and surveys are bel le 
gal evidence by Rev. Stat. of Mo. p. 251, sec. 6. The 
other authorities cited by the counsel-for plaintiff in error 
are, act of Congress, 4th July, 1836; Rev. Stat. of Mo. 
p- 251, sec. 6; Treaty of Cession; Geyer’s Digest, p. 
459, sec. 3—481, sec. 1—452, sec. 1— 460, sec. 2—463; 
sec. 1; U.S. Land Laws, 637, sec. 5. 

2. A non-suit, such as that suflered in the present case, 
virtually terminates the case,. and. a writ of error doe 
properly lie; and it would be an idle form for the plain 
tiff to file a motion to set aside such non-suit, which was 
caused by the act of the court immediately precedin 
Authorities cited to sustain this point are, Mo. Dec. vol. 
1 »p. 780—vol. 2, p. 195—vol. 3, pp. 339, 359—vol. 45 P- 
358; John. Rep. vol. 7, p. 373. 
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E. Bates, counsel for defendant in error: JUNE TERM, 
1. The question was one of locality merely, and the 1838. 
deputy surveyor expressly disavows the use of hisown wenn 
judgment in fixing the locality. Howell v. Pitman. 

4, The locality by this survey, if fixed by the written 
order of the surveyor, Mr. Dunklin, and the production 
of the order, was indispensable to show whether the sur- 
rey in fact conforms to the confirmation and concession. 

3. It does not appear that it was the duty, or even the 
right, of the public surveyor to survey this land—Act of 
Congress, 29th April, 1816; Clark’s Land Law, p. 698. 

4, Butif it were his duty, he must survey the land 
granted and confirmed, and none other. Here the sur- 
vey is arbitrary as to place, and in its form is against the 
uniform requirements of the Spanish regulations and the 
laws of Congress, which require the rectangular shape, 
so much in front and so much in depth. 


Epwarps, Judge, delivered the opinion of the court. 


Howel brought an action of ejectment against Pitman 
for atract of landin St. Charles county. Pitman pleaded 
the general issue. On the trial, a witness on the part of 
the plaintiff proved that he had surveyed the land in dis- 
pute,in conformity to an order in writing from the sur- 
veyor general at St. Louis; which authority he returned 
to that office with his survey. Defendant’s counsel mo- 
ved the court to exclude from the jury all evidence, parol 
and written, in relation to the survey, unless a copy of 
that order from the surveyor general shou!d be produced; 
and this motion was sustained by the court.. After the 
exclusion of the copy of the survey, and the evidence in. 
relation thereto, the plaintiff excepted to the opinion of 
the court, and suffered a non-suit; and now brings his 
writ of error to reverse the decision of the ciicuit court... 

But one question arises on this state of the case, that oe ae 
is, will a writ of error lie on a judgment of non-suit? judgment of non- 
By the first section of the act regulating practice in the suit. The pltf. 
supreme court, it is provided that “ writs of error upon ngage agli 
any final judgment or decision of any circuit court, in all if the motion be 
cases, are writs of right.” Has there been a final judg- overruled, take 
ment or decision of the circuit court in this case? A his bil : which 
non-suit, voluntarily suffered by the party himself, is n0t means the case 
4 final judgment or decision of the court, but is a mere may be properly 
ect of the party himself, and must always be voluntary, ep ong 
that is, by the plaintiff's counsel submitting to the same, court. 
or not appearing; and in no case can it be adverse, or 
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without implied consent—3 Chit. Prac. 910—and there. 
fore it will not form the basis of a writ of error. 

The correct practice now seems to be this: the party 
suffering a non-suit must move the court to set it aside, 
and in discussing this motion all the points involved in 
the case will be brought under the review of the court, 
If the motion to set aside the non-suit be overruled, then 
the party may take his bill of exceptions, reserving the 
points and the evidence, and may sue out his writ of error 
on the decision of the court in overruling the motion to 
set aside the non-suit. ‘The decision of the circuit court, 
by which this motion is overruled, has been considered a 
decision finally disposing of th@ cause; and, therefore, 
from this decision, the writ of error will !ie—English ¥. 
Mullanphy, 1 Mo. Rep. 780; Collins v. Bowman, 2 Mo. 
Rep. 195; Johnson v. Strader & Thompson, 3 Mo. Rep, 
859. The judgment of the circuit court ought, therefore, 
to be affirmed, and the other judges concurring, it Is af- 
firmed. 





Harvey Wicuams v. Circuir Court or Sr. Louis 
COUNTY. 


1. Amoticn for a new trial cannot be entertained after the lapse of 
four days from the trial; but the court, upon suggestion of counsel 
or otherwise, has the power to grant a new trial, oven after the ex- 
piration of that time, for reasons appearing to the court; the sufli- 
ciency of which reasons may, however, be brought up by writ of 
error. Tompkins, Judge, dissenting. 


2. McGrrx, Judge.—Held, where the motion was made within the 


four days, the court might allow the reasonsto be filed after the ex- 
piration of the four days, but if neithermotion nor the reasons for 
the motion be filed within the four days, the power of the court over 
the subject ceases. 


H. R. Gamble, counsel} for plaintiff in error: 

1. Itis utterly denied that, in this country, a court 
has any power to set aside a verdict of a jury when no 
person complains of it, particularly in a civil cause. 

2. ‘The law referred to has no application to the pre 
sent case. 

3. The statute referred to gives authority to the 
court to amend what the preceding section, whichis 
substantially a statute of jeofails, would cure, and does 
not apply to this case. 

4, The judge in this reason begs the question. It can- 
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not on this record be seen what effect the discretion exer- 
cised by the judge against the requisition of the law had 
upon the right and justice of the case. 

5. The fact that a person who is counsel in fifty causes 
-in court, is in the court-house when an illegal act is done 

by the court against one ot his clients, does not surely 
cut off all right of that client. 

6. We know of no provision of law which makes the 
court counsel for the parties, or authorizes a court to 
direct the action of attorneys, or dispense with action 
which the law requires. 

7. That the statute is just as imperative that a motion 
for a new trial shall be accompanied by reasons, as that 
a declaration shall be filed before a writ issues; and the 
court is to decide upon the reasons filed, and not on 
other reasons—1 Mo. Rep. 718. 

8. When the constitutional triers of the issues of fact 
find a verdict for a party, the judge has no authority to 
dispense with what the law requires as a preliminary step 
to his having any right to disturb the verdict—Tidd’s 
Practice, 820; 5 ‘I’. R. 436; 3 Chitty’s Practice, 50, 51. 


H. S. Geyer, counsel for defendants in error: 

The circuit court has a jurisdiction and pawer, on the 
subject of new trials, as extensive as that of the King’s 
Bench; and it is an incontestible rule of law, that the 
circuit court has a power to grant a new trial in any case 
not prohibited by express law.” 

In England, the time of making an application for a 
new trial is limited by a rule of court; in this country, 
by statute. If the courts have power to-make such 
rules, they have, until altered or repealed, al] the 
binding force of a statute—King v. Holt, 5 T. R. 436. 

In this case, the record shows that the motion was 
made within the four days after the trial; the time of filing 
the specifications was prolonged by the court; the rea- 
sons were filed according to the leave given, and when 
the motion was considered by the court, it was accom- 
panied with the reasons—Doug, Rep. 1, 2. 1 John. Ca- 
ses; 15 T. R. 1, and 3 Mo. R.; Bac. vol. 6; 1 East. 


Evwarps, Judge, delivered the opinion of the court. 


_ One Gabriel H. Barbour commenced an action in the 
St. Louis circuit court, against Harvey Williams, by pe- 
tition in debt on a promissory note. Williams pleaded 
that the note was obtained by fraud; and on this plea 
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Barbour joined issue, and the jury found a verdict fos 
Williams. ‘The day after the verdict was rendered by 
the jury, Barbour, by nis counsel, moved the court to set 
aside the verdict, and to grant a new trial; at the same time 
stating to the court that he would file his reasons for the 
new trial at some other time. The court then gave leave 
to the counsel to file his reasons for the new trial at a 
future day. Onthe tenth day after the verdict was 
rendered, Barbour filed his reasons for setting aside 
the verdict, and the court sustained the motion and 
granted anew trial. At the last term of this court, Wil- 
ltams, by his attorney, moved the court to award a writ 
of mandamus to the circuit court of St. Louis county, 
commanding that court to enter judgment in his favor on 
the verdict of the jury found in the action of Gabriel H 
Barbour against the said Williams, and filed a transcript 
of the record in said cause. On this a mandamus was 
awarded, commanding the circuit court to enter a final 
judgment upon the verdict of the jury in said cause, or to 
show cause to the contrary at the next term of this 
court. ‘The circuit court refused to enter up judgment 
as commanded, and returned the reasons for this refusal. 

The first matter that will be considered upon this 
statement of the case, is the origin of the power of our 
circuit courts to grant new trials under any circum. 
stances, In England, the courts exercise it as a common 
law power, and according to their sound discretion; and 
in every description of case, crvil and criminal, wher 
substantial justice has not been done, unless they are 
prohibited from exercising it by law, or prevented by ar 
unreasonable lapse of time. But although the courts are 
to some extent unrestricted in their power to grant new 
trials, yet the rule of court there requires “that all ob 
jections to the verdict, mmtended to be made bv the party 
interested, must regularly be made within the first four 
days of the term”—Rex v. Holt, 5 T. R. 438; and every 
motion for a new trial must be made within four days 
exclusive, after the entry of arule for judgment—2 Tidd’s 
Prac. 820; Douglas, 171, 797; and the same rule applies 
both to civil and criminal cases. In construing this rule, 
a distinction seems to be drawn between the rights of & 
party to move for a new trial, and the power of the court 
to grant a new trial. ‘The rule limits the right of the 
party to move for a new trial to four days, but leaves the 
power of the court to grant a new trial as it existed be 
fore the adoption of the rule. 

As regards the power of granting new trials in crimr 
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nal cases, after the four days have expired, in the case of 
King v. Holt, Lord Kenyon says: “1 well remember the 
case of the King v. Gough, where the objection to the 
_verdict was taken by the court themselves, who thought 
that substantial justice had not been done. And there 
are not wanting other instances of the same kind, where 
the court in criminal cases have shown themselves anx- 
jous to be satisfied whether or not the defendant had 
been properly convicted, without any motion of the 
party for that purpose. This was done by Lord Mans- 
field, in the King v. Morris, and the same has often oc- 
curred in other cases.” “If the counsel have any thing 
to offer, in order to show that justice has not been ad- 
ministered tu the defendant in this instance, the court 
will readily hear it.” Ashhurst, J.,in the same case, 
says that “the rule with regard to the time of moving for 
new trials, seems now to be the same in criminal as in 
civil cases. But though that be the general rule, when 
the court see reason to suspect that justice has not been 
done to any particular defendant, they will, in their dis- 
cretion, direct a further inquiry into the merits of the 
cause.” Grose, J.,in the same cause, says that **though 
the rule be settled that, after the first four days, the de- 
fendant cannot move for a new trial, wheneVer the court 
have seen of themselves, or on the suggestion of counsel, 
that the defendant has been improperly convicted, they 
always have interposed to pievent judgment from being 
—_ on an innocent man.”--5 T. R. 438. In Tidd’s 
ractice, it is said, * where the court have seen of them- 
selves, or it has appeared to them on the suggestion of 
counsel, that substantial justice has not been done, they 
have sometimes interposed after the regular time, and 
granted a new trial.”—2 Tidd’s Prac. 820; Doug. 171, 
197. In the case of Rex v- Atkinson, where the four 
days had expired, Lord Mansfield said that “no motion 
could be made for a new trial, but that if it came out in- 
cdentally from the report that it was proper, the court 
might grant one.”” And. in the same case, he sard further, 
that “if the court conceive a doubt that justice is not 
done, it is never too late to grant a new trial, but not on 
the application of the parly.’—5 'T. R. 437, nea. By 
these authorities, then, it seems that in England, under 
the rule of court, the party has no right to move for a 
new trial, in criminal cases, after four days have expired; 
but it seems, also, that the court has the power to grant 
new trials when the four days have gone by; and that, 
ma cases where substantial justice has not been done, they 
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will exercise that power, but, in doing so, they will not 
entertain a motion for a new trial, yet they will hear sug. 
gestions from the party. 

In civil cases, in regard to the right of the party to 
move for a new trial, as before observed, the rule is the 
same as in criminal cases. Being the same in each de- 
scription of cases, there is no good reason why it should 
not receive the same construction in each. It may be. 
come quite as necessary in some civil cases, in order to 
do substantial justice, to grant anew trial after the four 
days have expired, as it is in many criminal cases; and 
there seems, too, to be about the same necessity for re- 
straint upon the action of the court in the one case asin 
the other. And thus, in England, the court has exercised 
the power of granting new trials after the four days in 
civil cases, where no motion has been made within four 
days; and has gone further, and even entertained a mo- 
tion for a new trial, made after the time had expired, thus 
relaxing the rule more than had been done in criminal 
cases. It is said this will not be done generally, yet the 
court, under particular circumstances, wiil permit a new 
trial to be moved for after the four days have expired— 
Harrison’s Digest, 1531; 1 Doug. 171. Yet in civil, as 
well as in criminal cases, the court seems rather disposed 
to act upon the suggestion of the party, than to entertain 
a motion for a new trial. But whatever may be the 
practice in regard to the right of the party to make the 
motion, it seems clear that the court has the power to 
grant new trials in civil cases, where no motion has 
been made within four days, and that, under particular 
circumstances, they will exercise that power. So much 
for the practice in England. 

On the subject of granting new trials, our circuit 
courts derive no power either from our constitution or 
from any statute law of our State. ‘Their power, then, 
is derived from the common law; and being derived from 
the same source, is the same in extent as the power ex- 
ercised by the courtsin England, except where our 8ta- 
tute hay imposed some limit. The only limit is in the 
second section of the seventh article, under the head of 
Practice at Law, R. C. 1835, page 470, which provides 
that “ only one new trial shall be granted to either party, 
except, first, when the triers of the fact shall have erred 
in matters of law; or, second, where the jury shall be 

uilty of misbehavior.” The first section of this article 
is applicable to the right of the party to make the motiop 
for a new trial only. The words of the law are these: 





THIRD JUDICIAL DISTRICT. 


« all motions for new trials shall be made within four days 
after the tria].”—R. C. 1835, sec. 1,p. 469. It does not 
gay no new trial shall be granted unless the motion be 
made within four days. If the legislature had intended 
_ to limit the power of the court, they would have used 
language similar to this: “no new trial shall be granted, 
unless the motion for it be made within four days after 
the trial;’’ but the language of the law is very different, 
and bears a construct.on very different. It is similar to 
the rule of court in England in its language. It limits 
the right of the party, in making his motion, to four days, 
and does not operate upon the power of the court in 
cranting new trials. It will not, however, bear a con- 
struction so libaral as that which has been given to the 
rule of court in England. ‘There, in civil cases, they 
will even entertain motions for new trials after the four 
days have expired, in some particular cases; but, under 
our rule, beyond all question, the party has no right in 
any case to make his motion after four days have gone 
by; yet, on a suggestion that substantial justice has not 
been done, the court may, as in England, look into the 
case, and granta new trial, if required to further justice. 
But this power would certainly never be exercised when 
both parties were content with the finding of the jury. 
It seems, then, that in our courts the right of the party to 
move for a new trial ceased at the expiration of four 
days from the trial; and that the court may grant new 
trials after the expiration of four days, even where no 
motion has been made within the four days; but that a 
verdict will not be disturbed when both parties are eon- 
tent. 

In the case under consideration, the plaintiff moved 
for a new trial, on the day after the trial, and asked leave 
to file his reasons at a subsequent time, and the court 
granted the leave; and on the tenth day after the trial, 
the plaintiff filed his reasons. By our law, “all motions 
for new trials shall be made within four days after the 
trial,” and every such motion shall be accompanied by 
a written specification of the reasons upon which it is 
founded” —R. C. °35,sec. 1, p. 469. Whether the legis- 
lature meant here, that the motion and the reasons should 
be filed at the same time—that they should start together 
—that they should accompany each other from the ma- 
king of the motion to the trial of the motion, or whether 
they intended that they should meet some where between 
the two points and accompany each other to the trial, 
scems to be some what doubtful. The law does not say, 
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2UNE TERM, iM SO many words, that they shall be filed at the same 
1838. time, but as they are intended for the benefit of the op. 
—~\~ posite party, the better opinion seems to be, that the re 
Williams sons should be filed at the same time of filing the motion; 
Cireuit Court 224 that they should be filed at all events within the four 
of St. Louisco, Cys, and that it will not be sufficient to file them after 
. that time It is true,that under the first section of the 
6th article of Practice at Law, the court would have pow 
er to amend the motion, or the reasons, at any time be 
fore final judgment rendered in the cause; but it is not 
clear that, under the pretence of amending the motion, 
the court can permit reasons to be filed as amendments 
where no reasons have been filed within four days to be 
amended. The motion will not form the nucleus t 
which the reasons can be attached by way of amend 
ment after the four days have gone by. If it be con 
tended that the motion and reasons are parts of the 
same thing, then they must be filed together, and at the 
same time; and if they were parts of the same thing,a 
motion without reasons wouldin that case not be sucha 
motion as our law contemplates. But the motion and 
reasons seem to be distinct things. When there is no 
motion, then there can be no amendment of a motion 
and where there are no reasons there can be no amené 
ment of reasons; and reasons cannot be added to amo 
A motion fora tion as an amendment of the motien; vice versa. 
“ae trial cannot ‘The sum of the whole matter, under our laws, then, 
e entertained af- ; ee . 
ter the lapse of Seems to be this: a party sleeps upon his rights until tla 
four days from the time allowed him by law to make his motion for a new 
= vaie: trial expires; he can no longer claim to make the motion 
gestion of coun- @8 a matter of right; but he may afterwards suggest 
ee] or otherwise, the court that substantial justice has not been done him 
has the power to | and the court may look into the matter or not. If they 
grant a new trial — : ate ont as 
even after the ex- refuse to grant the party a new trial, no error will lie, be 
piration of that cause no law authorized him to make the motion after 
cnt io tha. the four days expired; and this is a proper punishment for 
pao ‘he sufi- neglecting to assert his rights in due time. But the court 
ciency of which may grant a new trial, on suggestions thus made, if the 
however bo peculiar hardship of the case makes it proper to do so; 
brought ap by and when anew trial is thus granted, a writ of error will 
writ of error. _ lie from the decision of the court, as in any other cas 
ee Judge, where a new trial has been improperly granted; but the 
. simple fact of granting it, when the party had made no 
motion within tour days, will not be cause of error, ul 
less ithas been granted after an unreasonable lapse of 
time. 
In this case the couft had jurisdiction of the subjeet 
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matter. It may or may not have erred, from any thing jun Term, 
that appears on the face of the record. It was the duty 1838. 

of the party complaining to show on what state of facts wen 
the courtacted, Ashe has failed to do so, we are bound __ Williams 
to presume the strongest possible state of facts against .. Y- 

; 4 eg ee Circuit Court 
him. In this case, however, as the court has jurisdiction of s¢. Louis eo. 
of the subject matter, it seems that its decision will not 
form the ground for the action of a mandamus, but the 
remedy must be by writ oi error, The peremptory 
mandamus should, therefore, be withheld. 

McGirx, Judge — 
McGirk, Judge.—In the obove case, 1 am not entirely oe 
prepared to concur in the opinion just delivered. My within four days, 
opinion is, that the circuit court has no power to set aside the court might 
a verdict in a civil cause, unless the party aggrieved #!/ow the reasons 
, : to be filed after 
thereby applies to the court to do so; and that, so far a8 the expiration of 
concerns the right of the party to do so, he must do the four days; but 
i, within four days, but that he may apply within if neither motion 
3 - -¢ 1: nor the reasons 
four days for an extension of the time, and if his 45:the motion be 
reasons for extending the time are such as in justice and filed within the 
equity entitle him to the extension, the court ought to fur days, the 
; : - _-power of the eourt 
grant the extension. This 1 hold to be true doctrine, over the subject 
both regarding the motion for the new trial, and the rea- ceases. 
sons for the new trial, which I take to be separate things 
in their nature. . 
In this case, the motion was made in time, but the rea- 
sons were not made in time; within the time the party had 
the time extended, which | think the court had power to 
do, according to the equity existing for doing so. The 
court, then, did the act which I think it had power to do, 
and | suppose was done for just reasons, and will hold 
it to be so till the contrary appears, which is not the ease 
here. For these reasons, I think the rule fora peremp- 
tory mandamus ought to be overruled. 


Tompxins, Judge.—I do not concur in the conclusion 
io which the majority of the court has arrived in tha 
ease. In my opinion, the circuit court has no right to 
extend the time for making a motion for a new trial be- 
yond the time limited by the statute. 
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Ricuarp D. Dozsyns v. Suerirr or St. Louis covunry, 


Where several judgments were o>tained against a steam-boat, under 
the “act to provide for the collection of demands against boats ani 
vessels,” and a sale of the vessel takes place under the judgments, 
an attachment creditor, whose attachment was levied prior 1 
the judgments obtained, is entitled to be first paid out of the pro. 
ceeds inthe handsol the sheriil. The act above referred to does 
not confer any lien on the vessel—certainly not an exclusive one. 


J. F. Darby, counsel for plaintiff in error: 

This is a proceeding based® purely on the statute 
authorizing the proceedings against boats or vessels, 
The act ot the legislature was passed for the purpose of 
securing to mechanics in building steam-boats, and to pi 
lots, engineers, &c. engaged in navigating the boats and 
vessels, the same security for their labor and wages, as 
is given to mechanics and others by Hens in the building 
of houses, &c., of which not even the attaching creditor 
can deprive them. 

In this instance, by the judgment of the circuit court, 
the plaintiff is deprived of the benefit of the act made for 
the protection of his rights. The statute, by giving the 
party a right against the boat, and prescribing and class 
ing the demands, &c., has put it beyond the power of the 
court to make any other disposition of the property than 
that prescribed by the statute. 

It was manifest error in the circuit court to order the 
steam-boat, &c. to be sold, and the proceeds applied in 
any other manner than the payment of the demands un 
der the warrant, her first liabilities under the statute. 
As well might it be contended that an attaching creditor 
could divest a mechanic of his just earnings and for me 
terials furnished. 


J. B. King, counsel for defendants in error: 


The steam-boat Wyoming had been attached at the 
suit of J. & W. Finney, on the 31st October, 1837, and 
no one of said claims had been sued upon, or judgment 
rendered, previous to the 11th of November, 1837; and 
that the assignment was not made of them to said plain- 
tit! in error until the 22d day of December, 1837. 

By laws regulating attachments, the sheriff is com- 
manded to sieze and take into his possession, &c. pre- 
perty; which property is to be held responsible to dis 
charge the judgment when recovered, &c.—See attach: 
ment laws, Missouri Digest, p. 86, &c. 

These laws give to the plaintiff in attachment a lien 
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upon the property attached to satisfy his demand, and 
by their operation afford him no other remedy, but take 
away all other means whereby to satisfy the same, if 
they are once resorted to—p. 77, sec. 11. 

The court cannot divest the plaintiff of said lien, for 
it would virtually repeal the attachment law—3 Con. 
Rep. Sup. Court U.S. 199, Prince v. Bartlett, whole 
case. 


° 
Enwarps, Judge, delivered the ovinion of the court. 


On the 24th day of April, 1838, Richard D. Dobbyns 
entered upon the motion docket, in the St. Louis circuit 
court, a motion, in the words and figures following, to wit: 
*Richard D. Dobbyns, assignee of John Ryan and others, 
for clatins against steam-boat Wyoming v. The Sheriff of 
St. Louis county. Motion for the sheriff ot St. Lous 
county to hand over to Dobbyns the notes, &c. for 
which the steam-boat Wyoming was sold by sherff in 
payment of the demands due to John Ryan, John John- 
son, Samuel Hall, Jason Thettord, and William Turnbull, 
for their demands against said boat; said Dobbyns being 
assignee and representative of all demands; which 
motion was by the court overruled. 

On the argument of this motion, the plaintiff offered 
in evidence four several judgments against the steam-boat 
Wyoming, obtained under the act to provide for the col- 
lection of demands against boats and vessels—R. C. 
1835, 102. The tithof November, 1837, was the date 
of the earliest proceeding on which these judgments 
were obtained. The plamtiff also gave in evidence an 
assignment of the several judgments aforesaid, made to 
said plaintiff! the 22d day of December, 1837, which sev- 
eral judgments amount to about fourteen hundred dollars. 
The circuit court ordered the sheriff of St. Louis coynty 
to sell said steam-boat Wyoming to satisfy those several 
judgments, and the boat was accordingly sold; and the 
above motion is now made to compel the sheriff to hand 
over the proceeds of said sale to plaintiff, Dobbyns, the 
assigtiee of the several judgments against said boat. 

It was also shown that a suit had been commenced in 
the circuit court by John & William Finney, on the 31st 
day of October, 1837, by attachment, against Spencer 
Q. Ball, Richard D. Dobbyns, and Robert B. D. Dob- 
byns, wherein the sum sworn to was one thousand and 
sixty-seven dollars and fifteen cents, in a common action 
of assumpsit; and that said suit was still pending and un- 
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jung TERM, decided in the circuit court; and that said steam-boat 
1838. Wyoming had been levied upon with other property un. 
wena === der the writ of attachment issued in said suit; that as to 
Dobbyns RR. D. Dobbyns, said suit had been discontinued. The | 


ve circuit court overruled the motion of the plaintiff, R. D, 
of Pag onl -" Dobbyns, assignee, &c. to compel the sheriff to hand 
over the proceeds of the sale ot said steam-boat Wyo- 
ming to said plaintiff; and ordered the sheriff to pay to 
said John & William Finney, from the proceeds of the 
sale of said steam-boat Wyoming, the whole amount of 
their judgment; and the balance remaining, the court or- 
dered to be paid on the several judgments against said 
boat. 

It is insisted by the plaintiff in error, 1. That the cir- 
cuit court erred in overruling the motion of the plaintiff, 
requiring the sheriff to hand over the proceeds of the 
sale of the steam-boat Wyoming after paying all costs 
and expenses, in satisfaction of the demands against said 
steam-voat, in which judgments were rendered against 
said steam-boat by name. 

2. That the circuit court erred in ordering the pro- 
ceeds of the sale of the steamboat Wyoming to be ap- 
plied first to the satisfaction of the suit commenced by 
John & William Finney, by attachment, in preference to 
the demands due the hands for services in navigating the 
said boat. 

3. That the circuit court erred in ordering the said 
steam-boat Wyoming to be sold and the proceeds applied 
in payment of the judgments against said boat; and then 
after the sale, in ordering the proceeds arising from said 
sale to be applied, first, to the payment of the debt of 
the attaching creditors, and then the balance to the judg- 
ments against the boat. 

peal ol The first point insisted on is, in substance, that the 
obtained against Circuit court refused to require the sheriff to hand over 
. et un- the proceeds of the sale of the steam-boat Wyoming in 
weird forthe Satisfaction of the judgments obtained against the said 
collection of de- boat by name. In support of this point, it is insisted 
mands against that the first section of the act to provide for the collec- 
it ae tion of demands against boats and vessels, gives a lien 
of the vessel upon said boat for the several demands enumerated in said 
takes place under section, in exclusion of all others, for the period of six 
= judgments, months from tie time at which said demands accrued. This 
ereditor, whore section provides, that “every boat or vessel used in nav- 
attachment was jgating the waters of this State shall be liable’—1st, for 
levied prior to the Certain debts enumerated; 2d, for certain other debts; 


judgments ob- 
alaed, is entitled 3d, for other debts; and 4th, for the debts enumerated 
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under this head. ‘The second section of this act pro- syne TERM, 
vides, that “any person having a demand as aforesaid,” 1838. 
that is, a demand against a boat or vessel used in navi- “ve 
cating the waters of this State, and enumerated in the Dobbyns 
preceding section, “may at his option institute suit Sheriff 
against such boat or vessel by name.”? The 2ist section of St. Louis eo. 
of this act provides, that “all actions against a boat or 

vessel, under the provisions of this act, shall be com-to be first paid 
menced and sued within six months after the cause 6 
such action shall have accured ”—R. C.’°35, 102, 3 and 4. ot the sheriff. 
Before the passage of this act, the owners of boats being The act above 
generally residents of different sections of the country, Telemed to dese 
i. was difficult to collect demands of the several descrip-jien onthe vessel 
tions enumerated in the first section of this act, which —certainly not an 
were due by such owners. To remedy this evil, the le- ©**!usive one. 
gislature passed this act to authorize the party to seek re- 

liel against the boat or vessel by name. A party, how- 

ever, cannot proceed under this act against the boat or 

vessel for the recovery of every description of debt, but 

only for such debts as are enumerated in the first section 

of the act; and evenin his remedy against the boat or 

vessel for the debts enumerated he 1s !imited. By the 

91st section of the act, he must commence his action 

within six months after his cause of action accrues. After 

this time elapses, he loses his remedy against the boat or 

vessel, and must pursue it in the ordinary way. And the 

object of this act was to expedite the collection of such 

debts as are enumeroted in the first section of the act, 

but no partof this act,as it is understood by the court, 

will bear the construction insisted on by the counsel for 

the plaintiff in error. No part of the law. seems to cre- 

ate any lien upon the boat or vessel for any period of 

time. The 2ist section, instead of limiting the opera- 

tion of a lieu to the period of six months, is intended to 

limit the right of the party to commence his action 

against the boat or vessel to six months, and to leave him 

tohis remedy in the ordinary way, after that time ex- 

pires. If, then, the statute creates no lien in favor of the 

debts enumerated in the first section, the plaintiff here 

had no right to the proceeds of the sale of the steam- 

boat Wyoming, because, prior to the commencement of 

the actions on which these judgments were rendered, the 

Finneys had levied an attachment on said boat, by which 

it was held in possession of the sheriff until sold by order 

of thecourt. The court did not err, then, in overruling 

the plaintiff's motion to require the sheriff to pay over 

the proceeds of the sale to him, 
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The second point insisted on is, that the court erred in 
ordering the proceeds o! the sale of said steam-boat to be 
first applied to the payment of the debt due the Finneys, 
In this there was no error. Their attachment was levied, 
and operated as a lien upon the property from the date of 
the levy. 

The third point insisted on is, that the circuit court 
erred in ordering the said steam-boat Wyoming to be 
sold and the proceeds applied in payment of the judg. 
ments against said boat; and then, after the sale, in 
ordering the proceeds arising from said sale to be applied, 
first, to the payment of the debt of the attaching credit. 
ors, and then the balance to the payment of the judgments 
against the boat. On this point there was no error. The 
plaintiffs in the suit, by attachment, made no objection 
to the sale under the judgments obtained against the boat. 
They moved to have the proceeds applied to the pay- 
ment of theirowndebt. ‘This they hada right to do. 
The court ordered the proceeds to be so applied. There 
was no error in this. As the several points made are 
against the plaintiff in this proceeding, the judgment of 
the circuit court ought to be aflirmed; and the other 
judges concurring, it is affirmed. 





J. Hamuer v. State or Missouri. 


1. An indictment, charging that defendant, as agent of a private 
company, embezzled certain goods, &c. is bad, the term, agent, not 
being found in the 42d sec. 3d art. of the act concerning Crimes and 
Punishments. Nor would such an indictment be good under the 
40th sec.; that section being intended to apply only to agents of in 
corporated companies. 

2. The supreme court will look into the validity of an indictment, 
whether a motion was made in arrest of judgment in the court be 
low or not. 


J. H. Thorington, counsel for plaintiff in error: 

1. The first count in the indictment is bad and insuffi- 
cient, and does not show the nature of the agency or 
employment of the defendant by Aithur, Stearns, & Co. 

2. ‘That the verdict is not responsive to the issue, and 
does not find the prisonereither guilty or not guilty on 
the charge contained in the indictment; and does not 
warrant the sentence pronounced by the court. 
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3. That the conviction is illegal, because the court 
erred as stated in the bill of exceptions, and by refusing 
to charge and instruct the jury as requested. 

Authorities referred to are, Archbold’s C. P. 119; 1 
Chitty’s Crim. Law, 281, 282—top paging, 190; 1 Chit. 
Crim. Law, 171—top paging, 116; 2 Morel & Selwyn, 
379, 387; 2 Russell on Crimes, 682. 


T. B. Hudson, counsel for defendant in error: 

1. That the circuit court did right ia refusing to give 
the first instruction requested by prisoner’s counsel. ‘The 
defendant in error contends that it was not material for 
the State to prove that Messrs. Stearns, Arthur & Co. 
were the actual owners of the property alleged to have 
been embezzled. A special property of the thing stolen 
is sufficient, in cases of larceny, to sustain an indictment. 
The same rule is supposed to prev:.il in cases of embez- 
zlement—Arch. C. P. 176, 238; Rex v. McGregor, 17; 
9 Kast. 576; 2 Leach, 932. 

9, Stearns, Arthur & Co. had not parted with their 
lien on the property for storage, and inasmuch as the 
property was in pessession of prisoner, who was the 
agent employed by Stearns, Arthur & Co. for the pur- 
pose of keeping the property for them by spectal agree- 
ment. 

3. The employment of prisoner by Stearns, Arthur 
& Co. was fully proven by the testimony, which is set 
out in the bill of exceptions. 

4. It is not necessary that the employment should be 
permanent—Arch. C. P. 239; Rev. C. 338-9; Rex v. 
Spencer, Russ. & Ry. 17, 222; 2 Russ. 209; Rev. C. 179. 
A special property will support the indictuwent—Rex v. 
McGregor, Russ. & Ry. 17; Arch. C. P. 179, 238; Rev. 
C.E. 515; 2 Bust. P. C. 576. 

5. The second and third instructions given by the 
court below are correct: see testimony which proves pri- 
soner was the agent of Messrs. Stearns, Arthur & Co.— 
Rev. C. 117. 


McGirx, Judge, delivered the opinion of the court. 


At the May term of the circuit court for the county of 
St. Louis, Hamuel was indicted by the grand jury of said 
county for embezzling certain goods. 

_ The first count charges that on the 20th of May, 1838, 
in the county of St. Louis, the said Hamuel, being then 
and there employed as agent to John Arthur, Joseph 
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Stearns, and James Arthur, did, by virtue of his said em- 
ployment as such agent, then and there, and while he was 
so employed as aforesaid, receive and take into his pos 
session certain goods and chattels, to wit, one engine, 
fifty brass boxes, and fifty puunds of brass of great value, 
to wit, of the value of eighty dollars, for and in the name 
and on account of the said Arthur and Stearns; and the 
said goods and chattels then and there fraudulently did 
embezz'e, and so the jurors say, on their oaths, that said 
Hamuel,in manner and form atoresaid, the said goods, &c. 
did feloniously steal, &c. 

The second count charges the defendant with feloni- 
ously stealing the said goods, &c. 

To this indictment the defendant pleaded “not guilty.” 
The prisoner was tried, convicted, and sent to the peni 
tentiary for two years. It appears by the record that 
one John Arthur gave evidence for the State, who said 
he, as one of the firm of Stearns, Arthur & Co. had lately 
rented in St. Louis a house to the defendant, and that af. 
terwards one Lewis Newell told him—(here the witness 
was about to tell what Newell told him, when the wit- 
hess was stopped by Mr. Mullanphy, of counsel for the 
prisoner, and objected to him stating any thing told to 
him by Newell. The court decided that witness might 
state how it happened he came to watch the prisoner, 
though it should be that Newell told him the prisoner was 
stealing. ‘There is, in the opinion of the whole court, no 
error on this point.) ‘The witness then went on to say 
that about the day of 1838, the prisoner, Hamuel, 
rented a store from Messrs. Stearns & Co., of which firm 
witness was one, which firm was composed of John Ar- 
thur, James Arthur, and Joseph Stearns, the persons 
mentioned in the indictment. The prisoner expressed a 
desire to obtain possession of the store for the purpose of 
transacting a wholesale grocery business; that there was, 
at the time the prisoner took possession of the store, one 
engine, the property of one RK. D. Dobbyns, which had 
been left with said Stearns & Co. for safe-keeping, as 
commission merchants in the city of St. Louis; that said 
Dobbyns is still in being; that witness, for himself and 
co-partners, leased the store to the prisoner for six months. 
It was agreed, at the time of leasing the store, that the 
engine should remain in the store, and that the prisoner 
should have the benefit of the storage therefor; that 
Stearns & Co. considered themselves liable to Dobbyns 
for the safe-keeping and re-delivery of the engine to him 
when the same should be demanded; that there was no 
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contract or privity of contract for storage or otherwise jynz Tram, 
between the prisoner and Dobbyns; that the brass boxes 1838. 
described in the indictment were certain brass boxes be- Wen-me 
longing to and part of said engine; that the possession of | Hamuel 
the storeand the key thereof had been delivered to the 
prisoner; that the next day after the contract, renting, 
&c. was concluded, the witness received intelligence that 
the prisoner was removing parts of the engine, which 
excited witness's suspicion; that the witness, in com- 
pany with one other person, repaired to a place near the 
store, and there watched a short time, when the witness 
discovered the prisoner come out of the store, with parts 
of the engine tied up in a handkerchief; that the witness 
followed the prisoner to the finishing store of Mr. Sny- 
der, in the city, where the prisoner untied his handker- 
chief, and Snyder was weighing the brass toxes, when 
witness entered and accused the prisoner of having sto- 
len the same; whereupon, the prisoner offered to return 
the brass boxes, or pay for them. ‘The boxes were then 
taken back by witness and Snyder to the engine, and 
found to fit a portion of the engine left in the store. The 
prisoner took possession of the store about sun down, 
and on the day following, at 8 o'clock in the morning, 
was apprehended. Mr. Snyder swears to a part of the 
transaction as stated by the first witness. There was 
some other testimony in the case unnecessary to be no- 
ticed here. Mr. Thorington, of counsel for the prisoner, 
prayed the court to instruct the jury: 

1. That if they should believe that Arthur & Stearns 
were not the actual owners of the property named in the 
indictment, but that the same belonged to another per- 
son, that then they must acquit the prisoner. 

2. That if they believe the property had been left on 
storage by the owner with Stearns & Co., and that be- 
fore the taking by the prisoner, they had left it on storage 
with the prisoner, that then they must find for the defen- 
dant. 

3. That if they should believe the prisoner had nev- 
er been employed or hired by Arthur & Co., or had not 
any contract with them, except as detailed by the evi- 
dence, that then they could not find the prisoner guilty 
on the count for embezzling, because the contract so 
proved had not established an employment within the 
meaning of the statute; which instructions were refused. 
But the court instructed the jury as follows: 

That if, from the evidence, they should be of opinion: 

1, That Stearns, Arthur & Co. were responsible to 
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yung term, the absolute owners of the goods taken by the prisoner, 
1838. and that they were bailees of the same from the owner, 
we = and 
Hamuel 2. That these articles were entrusted and delivered 
to Arthur &c. to be kept in the store or warehouse rent 
ed to the prisoner by Arthur & Co.; and 
3. ‘That those articles were entrusted and delivered 
to the prisoner by Arthur & Co. to be kept in the store 
and warehouse, and that the prisoner carried them 
away with an intention to steal them, they must find the 
prisoner guilty. 
To the refusal to give the instructions asked,and the giv. 
ing of those given, the prisoner by his counsel excepted, &c. 
~— These mstructions are predicated on the idea that the 
Anindictment, . atest dea de led i baited aaa | on nck Se 
charging that def. 2Gicimept Is founded on the 42d section of an act which 
as agent of a pri- provides for embezzlement by bailees; and if the indict. 
vate company, ment had been fuunded on that branch of the statute, the 
embezzled cer- deine seid alt lon stakes | son alee: sind aan 
tain goods, &c. is Charge would all be right; but as the indictment Goes not 
bad, the term, charge the defendant as bailee, but as agent, the instiue 
agent, not being tions are wrong. ‘The 40th sec. of the 3d art. of the act 
found in the 42d : : . M ge 
respecting crimes and punishments, provides that if “any 
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sec. 3d art. of the 
actconcerning Clerk, apprentice, or servant of any private person, or 
Cr. and Pun. Nor of any copartnership; or if any officer, agent, clerk, or 
would such an in- ey : . : tone : 
dictment be good Servant of any incorporated company, or any person en 
under the 40:h ployed in any such capacity, shall embezzle,” &c. In this 
section, that sec- section the oflicer, agent, clerk, or servant, must belong 
tion being intend- 4 : 
edto apply only '0, and be employed by an incorporated company. Te 
to agents of in-make an indictment good under this section, it must 
— compa- charge that there exists an incorporated cempany, and 
this must be proved; then it must be charged and proved 
that the defendant was employed as agent to the com 
pany, and in such capacity embezzled. ‘The charge giv- 
en in the case at bar, declares that if the defendant was 
proved to be bailee to a private trading company, that 
he is also agent, ‘The word agent is nowhere mention 
ed by the act in reference to embezzlement, except in 
reference to an agent of an incorporated company. No 
doubt, in the hurry of business, this distinction escaped 
the observation of the court below. That the legisla 
ture did not intend to confound the character of agent 
in the 40th section named, with a bailee, is more appa 
rent when it is seen, that by section 42, there is a pro- 
vision for the case of a bailee in terms; thus taking care 
to describe each character separately, and having done 
so, it is my opinion that the indictment must charge the 
offence to the characters as distinguished by the statute 
in its several sections, and that the proof must fit the 
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charge. And that proof that one embezzled asa mere syne Team, 
servant, 1S not proof against him if charged as bailee, 1838. 
and so in all other cases. This case comes within the wenn 
rule, that when an indictment is fuunded on a statute, all Hamuel 
the circumstances which constitute the offence raust be ™ ve . 
laid in the indictment—1 Chit. Crim. Law, 281-2 & 171. °""° aeemames 
Mr. Hudson, for the State, has produced some authori- 
ties to show that in some cases the exact words used by 
astatute need not be used, but that synonymous words 
nav be used. 1 think no case has been produced, or can 
be produced, which goes the length contended for by the 
eounsel for the State. 
Another question has arisen in this case, which is, whe- The supreme 
ther this court can look into the indictment, there hav- court will look in- 
. . . 77 é ny, to the validity of 
ing been no motion made in arrest of judgment. The gy indictmet, 
law says, (R. C. 1834, p. 522,) no exception shall be taken whether a motion 
inan appeal or writ of error, to any proceeding in the Was made in ar- 
weer : i é ane rest of judgment 
circuit court, except such as shall have been expressly j,, the court below 
decided by such court. or not. 
It is the opinion of this court, that this provision be- 
ing found in a statute regulating practice in civil cases 
chiefly, perhaps ought only to be applied to civil cases, 
especially when this provision is compared with another 
in the R. C. 429, which says no assignment of errors or 
joinder, shall be necess-ry in a criminal case; but the 
court shall proceed on the return thereof, without delay, 
and render judgment on the record belore them. ‘The 
most liberal construction of this statute is to reverse, if 
any error appears on the record, although no express de- 
cision was had on the exact point in the court below. 
Then this court must Jook at the indictment, and see if 
itcontains any charge of an offence prohibited by law; 
and also, the court must see that if there be such charge, 
that it is made in the manner required by law. 
In this case, the charge is, that the prisoner, as agent 
of a private company, embezzled; whereas the statute 
only punishes an agent, as such, in the employ of a cor- 
poration agent—in all other cases, though he might in 
some senses be called agent, yet other words have been 
employed to designate his character, such as servant, 
bailee, clerk, or the like. “I'he indictment, as regards the 
first count, is bad. 
The judgment is therefore reversed and remanded, the 
other judges concurring herein. 





JUNE TERM, 


1838. 
SS iid 


Hamilton, admr. 
of Rundlett, 
Vv 


Stewart. 


SUPREME COURT OF MISSOURI. 


Hamitron, apr. or Runpiett, v. Stewart. 


In a petition and summons, brought by an administrator on a no 
given to his intestate, bearing date subsequently to the letters oj 
administration, it is not necessary, asit would be in a common lay 
action, to averin the petition, that the note was incorrectly dated. 
but the defendant, if he desires to put in issue chat seeming van 
ance, can do so by his pleas. 


ERROR to the St. Louis circuit court. 


A. Hamilton, counse| for plaintiff in error: 

1. Adelivery of the note may be inferred, for a de 
livery to the payee necessarily implies his existence a 
the time, and that the contract was consummated an( 
completed. As to bills and notes, which in this respec 
are exceptions to written contracts in general, a deliv. 
ery will be presumed—7 T.R. 596; 5 East, 476; 1 Har§ 
Gill, 324; 1 Har. & John. 323. 

2. Itis clear that the legislature intended to give to 
every legal owner of a bond or note, such as is specified 
in the statute, the remedy by petition and summons 
Will it be contended that the legal owner could not re 
cover in this form of action? If not, why not? 

3. The petition was decided to be bad upon a point 
altogether collateral, a mere matter of evidence, ani 
what should have been rejected as surplusage. Indeed, 
were it not for the decision of this court to the contre 
ry, the whole profert would seem to be unnecessary. 
Where a mode of pleading is given by statute, it is sufi. 
cient that the plea contains all the words required by the 
statute. Every thing else is matter of evidence—6 Eas, 
413, 416. 

4. ‘The third plea is manifestly bad. It merely a: 
leges that the defendant had never been informed wher 
the goods should be delivered. ‘The defendant rendered 
such information unnecessary, from having refused o 
neglected to comply with his undertakings. This plea 
does not aver any readiness or tender. 

5. The fourth plea is also a nullity. It alleges that 
no demand of the goods was made. This court has a¢ 
vocated the policy of placing contracts of this nature 
upon the same footing as that governing those for the 
payment of money, where reason and the obvious it- 
tention of the parties do not forbid it—see generally. & 
Wendall, 403; 18 Martin, 494; 3 Mo. Rep. 114; 3 Lit 
tle’s Ky. Rep. 199. 
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~ A. Bird, counsel for defendant 1n error: JUNE TERM, 
From plaintiff’s own showing, his intestate was not 1838. 
live at the date of the note declared on, therefore,could wen 
not have been the payee. If the note was not given at Hamilton, admr. 
he time it bears date, the fact should be so stated, and of Rundlett, 
he true time given. See mode of declaring in such ca- 4 


: d Stewart. 
es—Chitty on Bills, 354-5. 


Tomrxins, Judge, delivered the opinion of the court. 


The administrator of Rundlett brought his action in 
he circuit court against Stewart, and judgment being 
riven against him, this writ of error is prosecuted to re- 
erse the judgment. 
This suit was by petition in debt on a note dated 
4th November, 1836. ‘The letters of ad ninistration 
made profert of, were dated on 10th September, 1836. 
Five several pleas were pleaded; on two, issues of fact 
were taken; on the three last, were joined issues of law. 
The third plea was, that neither the plaintiff, as admin- 
strator, nor the deceased in his lifetime, ever informed 
ie defendant where the goods should be delivered, 
Fourth plea. There was no demand of goods. 
Fifth. ‘That the defendant, before the commencement 
pf the suit, had no notice that the plaintiff was the own- 
rof the note. ; 
To the third plea, the plaintiff replied that defendant 
bever applied to either the intestate or to the plaintiff, as 
hdministrator, to inquire where the goods should be de- 
ivered, 
To this replication the defendant demurred. The plin- 
if demurred to the fourth and filth pleas. 
The circuit court overruled tre demurrer of the plain- 
if to the fourth and fifth pleas, because the plaintiff’s 
etition was insufficient to entitle him to maintain his 
Action. - j 
The point made by the counsel of the defendant is, ae ™ 
hat from the plaintifi?s own showing, his intestate was brought by an ad- 
hot alive at the date of the nete declared upon, and ™nistrator on a 
nerefore, could not have been the payee. If the note eae grnen te Se 
intestate, bearing 
Yas not given at the time it bears date, the fact should date subsequently 
be stated, and the true time stated. to the letters of | 
This is the point and argument made, and the rule is -iagemongperaiinson. 
Is not necessary, 
‘orrectly stated as suits are brought at common law. asi: would be in 
‘he statute, however, which gives the mode of pro-% common law 


, , a action, to aver in 
eeding to recover debts, prescribes the form of the pe- j,. petition, thet 


Mtion. The plaintiff is required to state that he is the the note was in- 
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legal owner of a bond, note, &c. against the defendan, 
to the following effect: [He then inserts a copy of th 
instrument sued on, and adds, “yet the said debt remain 
unpaid,” &c. ] 

By the third section of the act, the petitioner is requ, 
red to leave the instrument on fiie in the clerk’s offig 
when he presents his petition. 

The form prescribed by the act precludes the plaintif 
from making any statement of the true time when tl 
instrument was executed, and no inconvenience ca 
arise to the defendant on that account, for the instr 
ment sued on }s left on file for his inspection; and if h 
did make the note on a day di{ferent from that on whid 
it appears to be dated, he can recollect it as well as th 
plaintiff; if not, then he may prepare himself both by 
his pleadings and his testimony, to show that the plas 
tiff is not entitled to recover. As the date of a notei 
by no means material,and as the state requires a copy 
to be inserted in the petition, that petition does noth 
come the subject of a demurrer, because the note sue 
on bears date after the death of the maker. 

The plaintiif might, on trial, have been able to prove 
that the note was made on a day before the death of the 
intestate, and whatever he might have been required ts 
state in a declarvtion at common law that is incompat 
ble with this statutory mode of proceeding, he must lk 
allowed to prove on the trial, if the defendant, by his plet 
elect to put it in issue. 

The circuit court, then, in my opinion, should not haw 
decided the plaintiil’s petition to be insuflicient, becaus 
it did not state the true time when the instrument suel 
on was made. Its judgment ought then, in my opinios 
to be reversed, and such being the opinion of the rest 
the court, it is reversed, and the cause remanded. 





Sr. Lours County Court v. Jonn Ruranp. 


The county courts are bound te allow their clerks and the clerks¢ 
the circuit courts their expenses of fuel. 


H. S. Geyer, counsel for plaintiff ia error: 
1, That the circuit court is not empowered to ord¢ 
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he payment of any money out of the county treasury, yunr TERM, 
specially at a criminal term. 1838. 

a, That the account allowed by the circuit court is Wenn, 
ot chargeable upon the county treasury. St. Louis County 
3. That the circuit ceurt has power only to ascer- Court 
hin and settle the reasonableness of the sums charged; —gutang. 
nd the county court has the exclusive original jurisdie- 
ion to determine the liability of the county for the de- 
and. 
4. The superintending control of the circuit over the 
ounty court, is to be exercised by appeal on writ of 
rror—not by mandamus. Authorities cited are—Revi- 
ed Code, 1835; Johns. Rep. vol. 12; Dallas; 3 Term 
Rep.; 2 Maule & S.; 1 Wharton’s Digest. 
, Spalding, counsel for defendant in error: 
1. This amount was rightfuily allowed by the circuit 
ourt—Rev. Code, 112-13, sec. 14, 17; 3 Mo. Rep. 140, 
ecounty of Boon vs. ‘Todd; Rev. Code, p. 147, sec. 2; 
sto county buildings, Rev. Code, p. 152; Old Rev. 
ode, p. 208, sec. 5—261, sec. 1. 


McGirk, Judge, delivered the opinion of the court. 


On the 10th day of May, 1838, John Ruland, clerk of 
ecircuit court of St. Louis county, filed in the circuit 
urt of said county, an account for fuel for the office, ir 
bstance as follows: 


t. Louis county, due to John Ruland, clerk of the.cirguit 


3. ‘To amt. paid for 9 cords wood, hauling and saw- 
ing the same for use of the office, $60 00 
$37. Amt. paid for 235 bushels coal, from Oc- 
tober, 1836, to April, 1837, at 25 cts. 
per bushel, -~— = - : - 58 75 


118 75 
vr one cord of wood, 16 00 


$134 75 


To which is an affidavit of Julius D. Johnston, which 
ated that no regular account of the items had been 
ept, but that the affiant thinks, and is sure, the quanti- 
es of wood and coal charged, are less than the quanti- 
es actually used. 

The circuit court made the allowance, which was or- 
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JOXE TERM, dered to be certified to the county court for payment, 
1838. That the same was presented to the county court of §t, 
vm = Louis county for a warrant to be issued to the county 
St. Louis County treasurer for the amount; which warrant the court re. 
Court fused to issue. Afterwards, Ruland applied to the cir. 


y. 
Ruland. 


cuit court for a mandamus on the county court to com 
pel that court to issue the warrant. ‘The circuit court 
issued a conditional mandamus, to which the county 
court returned, that the re:son why they did not issue 
the warrant wa, that they knew of no law to authorize 
them to do the same. The circuit court then issueda 
peremptory mandamus to that court to issue said war 
rant, from which order the county court appealed to this 
court. ‘l'’o prove that the clerk is entitled to the allow. 
ance for fuel, Mr. Spalding, of counsel for Ruland, has 
cited and relied on the Revised Code, 112-13, sec. 14, 
17, and the case of Todd vs. the county of Boone, 3 M. 
R. 140; R. C. 147, sec. »p- 112. The law declares 
that each clerk shall preserve the seal and other proper 
ty belonging to his office, and shall provide and preserve 
suitable books, stationery, furniture, and other necessa- 
ries for the office, and keep correct accounts thereof, and 
each court shall settle such accounts, and allow such 
gums as shall be reasonable. All such allowances maie 
to the clerk of the supreme court, shall be paid by the 
State; and those made to other clerks, shall be paid by 
the county. 

To prove that the amount cannot be allowed by the 
county court, or rather, that they ought not to issue their 
warrant on the county treasurer for the amount allowed 
by the circuit court, Mr. Geyer eites and relies on the 
Revised Code, p. 157, which says the county court shall 
have power to audit and settle all demands against the 
county. In page 152, the act establishing a county tree 
sury, requires the treasurer only to pay county moneys 
on the warrant of the county court. Mr. Geyer insists 
for the county, that it is exclusively the privilege and 
duty of the county court to audit and allow all demands 
against the county, and that the circuit court can only 
certify to them that the allowance is reasonable, and 
what the items were. Then the county court must 
judge the matter on its original authority, and determine 
whether or not the allowance is founded on items provi 
ded for by law. 

Yheeountycourts The first question to be considered is, whether fuel for 
are bound to sl- the office is to be included under the word necessaries, 


low their elerk é ‘ ; . 
me or mage a of mentioned in the 13th section of the act respecting 
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clerks—R. C. 112-13. The section declares each clerk june Term, 
shail preserve the seal and other property belonging to 1838. 
his oftice; and shall provide and preserve suitable books, we 
stationery, furniture, and other necessaries for the office. St. Louis County 
*There can be no doubt as to the items expressly men- = 
tioned, to wit: books, stationery, and furniture; but what  Ruland. 
is meant by the words other necessaries? It hasalready 
been decided that a house to keep these books, station- the circuit courte 
aS at : nite: their expenses ot 
ery, and furniture, is an absolute and indispensable ne- ¢,¢), 
cessary, the rent of which the county is bound to pay— 
county of Boone vs. Todd, 3 Mo. R. 140. The counsel 
for the county has taken a distinction between those 
things necessary for the officer’s comfort and conve- 
nience, as € mere man, such as clothes and the like, and 
those .hings which enter into the idea of things for the 
oflice and nut for the man; and he insists that fire for the 
man, who is the officer, is of the first kind mentioned. 
This distinction is nice and hard to be gotten hold of, but 
yet it may exist. In the case of fuel, my opinion is, 
that it is necessary both for the oflice and the officer. 
The public business, as to the officer and the public, can- 
not, in cold weather, be carried on without fuel, any 
more than they can be carried on without a shelter; and 
furthermore, the act expressly allows for stationery—all 
agree this word includes quills; how it can be that the 
legislature would be content to provide for this com- 
paratively trifling item, and yet intend to omit the more 
costly and important article of fuel, | do not well under- 
itand. It seems to me the words, other necessaries, 
mean something. It has already been holden by this 
court that they mean a house. What then else is to be 
fairly iucluded in them without pressing the words too 
hard? Propound clothing for the clerk; that will not do, 
because every man is bound by law and decency to 
dothe himself. Propound luxuries—name what you 
please; that will not do either, because the Jaw is against 
them for public and private use, and the use of them can- 
notin any way advance the public business to be done 
ty or in the office; and besides, the use is only applicable 
‘o the man and not to the office. Then propound fuel; 
bere we see comfort and use to the man, the office and 
the public. We may, therefore, conclude the item of 
fuel 1s necessary for the office, though it may also be ne- 
tessary for the officer and the public. 
The next point is, whether the claimant has pursued 
the law so as to enable him to have the amount he 
slaims. I think he has not. It appears by the record, 
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sung term, he kept no account as the law expressly requires him to 

1838 do. ‘The excuse given by him is, that he did not know 
Pw ~~ ~=owhen hie furnished the items that an allowance would be 

Colline made therefor; he kept no account. ‘This excuse is not 
any reason to dispense with the keeping the aecount, 
But there is one other reason why this account ought to 
have been kvpt. and why, also, the circuit court’s order 
for the peremptory mandamus must be reversed, which 
is, that the office of the clerk of the supreme court and 
that of the clerk of the circuit court, are kept by the 
same man and in the same house, and how much may 
have been used for one office and how much for the other, 
has not been distinguished. ‘The county is bound for the 
expenses of the otlice of the circuit court, and for those 
of the State, the State is liable. Here all are charged to 
the county, which is wrong. 

The order, therefore, of the circuit court commanding 
the county court to issue an order on the county trea- 
sury, is reversed with costs, Judge Edwards concurring 
herein. 

Tompxtns, Judge.—I do not concur in the opinion that 
the clerks ought to be allowed their expenses for fuel. 


v. 
Admr. of Pauline 
Clamorgan. 


Cuarces Corus v. Apmr. or Paving Cramorea. 


Action of covenant. Breach alleged, that defendant had no right te 
sell—plea, good right to selle On this issue, plaintiff proved the 
covenantas alleged, a legal eviction, by one claiming under defer 
dant, and the consideration paid by plaintiff. Held, that om thiser- 
idence, the court erred in instructing the jury, that plaintiff bad not 
made out his case. 


H. R. Gamble, counsel for plaintiff in error: 

1. ‘The defendant’s plea is not sustained, because the 
instrument in writing offered in evidence by him, cor 
taining the deed from Brazeau to the defendant's intes 
tate, conclusively shows that the intestate had not the 
right to convey at the time of the execution of her deed 
to plaintiff. 

2. The decision of the supreme court, in the sult of 
Dougal v. Fryer, establishes the fact of the breach? 
covenant alleged—3 Mo. Rep. 40. 
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3. In Pauline’s deed to Fryer, she declares under her syne ver 
seal that she had no power lo convey when she sold to Col- 1838. _ 
lins, and makes that very defect the foundation of her wa-w 
deed to Fryer. Collins 


v. 
McGiax, Judge, delivered the opinion of the court, — Admr. of Pauline 
amorgan. 
Collins brought an action of covenant against Clamors 
ran in the circuit court of St. Louis county. 
~ It appears by the record, that in 1803, one Clamorgan 
conveyed a lot of land to one Brazeau, in consideration 
of friendship, and by the same deed, Brazeav, in consid- 
eration of friendship, conveyed the same to Vauline, the 
defendant, and one Cypriag Clamorgan, natural children 
of the first grantor, by donation irrevocable, upon the bur- 
then and condition that they, nor either of them, could 
not sell the land nor pledge the same before the young- 
estof them should arrive at the age of twenty-five years, 
when they might consent to dispose of it as they might 
think fit; but that if either should die before that time, 
his or her right should go to the survivor. Before either 
arrived at the age of twenty-five vears, Cyprian died, 
leaving no children, so that Pauline inherited the whole 
estates 


The plaintiff, Collins, then declares on a covenant in Actien of coves 
adeed made by Pauline to him before she was twenty- nant. Breach al- 


ive years of age, by which she sold the land to him. yo yg 


The covenant is, that she had good right to sell; the to sell—plea, 

awerment of the breach is, that she had no right to sell good right to sell. 

—plea, good right to sell. On this issue the parties Sainte ioc 

went to trial beforea jury. The covenant was given in the covenant as 

evidence. It was also proved that Collins had been le- alleged a legal 

gally evicted from the premises by one Fryer, who had ieiudian bh: ny 

taken a deed of said Pauline after she arrived at the age defendant, and 

twenty-five years. It was also proved what the consid- the consideration 

eration was which Collins paid to Pauline. vb genyren 
On the evidence in substance as stated above, the Cir- evidence, the 

cuit court instructed the jury that the plaintiff had not cor erred in in- 

made out his case. What more was wanted, I do not on taal hed 

clearly see, unless it was the question, what was the law no: made out his 

in regard to the deed of Brazeau, which declares that case. 

Pauline and the other chjldren could not sell till the 

youngest came of age? ‘The deed of covenant, sale and 

seizen was made to Collins before Pauline was twenty- 

five years of age. What theeffect of her sale under the 

restriction in Brazeau’s deed was, has been decided by 

this court in the case of Dougal v. Fryer—3 vol. p. 40. 


18 
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JUNE TERM, 
1838. 
aad 
Harmon 
Vv. 
Armstrong. 


SUPREME COURT OF MISSOURI. 


The decision in the case cited, settled the law regard. 
ing the power of Pauline to sell to Collins at the time 
she did sell. The judgment of the circuit court is re- 
versed with costs, and remanded, the other judges con- 
curring herein. 


ZEBULON Harmon v. Joun ARMSTRONG. 


A. assigned to B. the balance due on an obligation given by C, on 
which there was an endorsement of a payment of $179.50. In an 
action by B. against A. for a deficiency in the obligation, it was 
proved that A, had given C. not only a receipt for the $179 50, but 
also, for $51 90, which last receipt was dated only a tew weeks be- 
fore the assignment. Held, that it was not necessary for the as 
signee, to recover off the assignor the deficiency, that he should 
have first sued the obligor; because such a suit would have been ia 
the face of the receipt, which was edimitted; and there was no proot 
that the assignee knew of any payments except the one endorsed, 
and there was avery strong presumption that the assignor did. 


APPEAL from the circuit court of St. Charles county. 


Coalter, counsel for appellant: 

It is a general principie that the assignor of an instru- 
ment is not liable until after a failure to recover the 
amount from the maker. For aught that appeared on the 
trial, the assignee may have recovered from the maker 
of the instrument the whole. amount estimated to be 
due on the lease at the time of the assignment, or it may 
be that he can still recover that amount if he will take 
the proper steps. 

This lease and assignment «vere both executed in the 
State of Kentucky, and the respective duties and liabili- 
ties of the assignor and assignee are to be determined 
by the laws of that State. 

This action was barred by the statute of limitations— 
see It. C. 1835, p. 39°, fixingythe period of five years, &c. 

It cannot be said that, by Hearmon’s remova! from the 
State of Kentucky, the running of the statute would 
have been prever.ted, for this is not affected simply by a 
removal, but it must appear such removal did in fact de- 
feat the purty of | is remedy——Robb v. Shipley, 1 Mo. 
Dec. 229; Cartmeli v. Hopkins, 2 Mo. Dec. 229. 
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jV, M. Campbell, counsel for appellees 

Armstrong contends that Harmon is justly bound to 
nay him the amount of recovery in this case. 

' }. As assignor for the amount of debt assigned, which, 
owing to lis admitted outstanding receipts, could not 
save been collected from said Powell by said Armstrong. 

‘ On the ground of improper concealment of facts 
and mniarepoesenretian of the amount due au the time of 
che assignment. 

‘hat there being two outstanding receipts for 

172 50 and $51 90, both admitted to have been execu- 
ved Ly Harmon, his assignee, Armstrong was not bound 
ty have prosecuted the suit against said Powell, in oppo- 

ion to said receipts. 

j. ‘That if Harmon had even by mistake executed 
two receipts and one endorsement of credit for the 
same money, and then moved to Missouri, that Arm- 
strung could know nothing of such mistake. 

5, As to the entry of the judgment, Armstrong con- 
tends thé it the entry, “the judgment of the justice is af- 
firmed,’ does not vitiate the judgment, being a mere 
clerical error. 

6. This being a summary trial in the circuit court, 
on an appeal from the justice’s court, the same degree of 
accuracy is not required as in Cases originating in the 
ircult court. 


Tompxins, Judge, delivered the opinion of the court 


Armstrong brought his action before a justice of the 
peace ag ainst Harmon, and judgment being given there 
against Harmon, he appealed to the circuit “court, where 
judgment being again given against him, he appeals to 
this court. 

The suit was founded on an account as follows: 

Zebulon Harmon to John Armstrong, — Dr. 

To amount of a deficiency found to exist in the amount 
of an article of agreement between Zebulon Harmon 
and A. O. Powell, which was assigned by said Harmon 

to John Armstrong on the 19th day of July, A. D. 1831, 

and which was not paid by said Powell to said Arm- 

strong, because it had béen previously paid to said 

Harmon himself by said Powell, as appears by said 
_ agreement and the receipts herewith filed, $51 90 
To interest on same up to this time, 31 24 


Total, $83 14 
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JUNE TERM, 
1838. 
P™\ a 
Harmon 
v. 
Armstrong. 
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yune Term, _ On the trial of this cause, the plaintiff read in evi- 
1838. dence the following paper, to wit: a lease from said Har- 
wr~-w mon to A. O. Powell, and an endorsement of a credit, 
Harmon 2nd an assignment made on it by Harmon, the defen- 
v. dant, to Armstrong, the plaintiff; the following is a copy; 
Armstrong. “The article of agreement between Zebulon Harmon of 
one part, and A. O. Powell cf the other, both of the 
town of Augusta, and county of Bracken, witnesseth: 
that the said Harmon agrees to rent unto the said Pow- 
ell his houses and lot on Water street, &c. and the said 
Powell agrees to pay to the said Harmon for the rent of 
the aforesaid premises, the sum of one hundred and fifty 

dollars per year, for the term of two years,” &c. 

The endorsement and assignment of this writing is 
in these words: “July 19th, 1831. Cr. the within obliga- 
tion with sundry payments up to this date, one hundred 
and seventy-nine dollars and fifty cents. (Signed) Zebu- 
lon Harmon.” 

“For value received, | assign the balance of the within 
obligation to John Armstrong. Augusta, July 19:h, 1831. 
(Signed) Zebulon Harmon.” 

Armstrong, the plaintiff, then read in evidence two re- 
ceipts of payments on said lease, from said Harmon to 
said Poweil, which are as follows: 

“Received of A. O. Powell, fifty-one dollars and ninety- 
one cents, amount paid John Colglass, for which he is 
entitled to a credit on his article for house rent. June 
23d,1831. (Signed) Zebulon Harmon.” 

“Received, July ist, 1831, of A. O. Powell, one hun- 
dred and seventy-nine dollars and forty cents, which is 
to be credited on his article of house rent, jor the house 
he now lives in. (Signed) Zebulon Harmon.” 

The execution of both these receipts was admitted by 
Harmon. It was also admitted that Harmon has lived 
in this State for several years past, and that the con- 
tracts above were made in the.State of Kentucky. 

This being all the evidence, the defendant moved the 
court to instruct the jury that the plaintiif having failed 
to show that he had used due diligence to get the money 
of Powell, they must find for the defendant. This in- 
struction was refused, and jhe opinion of the court ex- 
cepted to. The verdict of the jury being found, a new 
trial was asked by the defendant, and refused by the 
court. 

The question to be decided 1s, did the court commit 

A. assigned to B-error in refusing to instruct the jury that Armstrong, 
the balance due the plaintiff, had failed to show that he had used due dill- 


bligati 
given ns ey gence to get the money of Powell? 
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On the 19th July, 1831, Harmon assigned this instru- jynx TERM, 
ment of writing to Armstrong, and on the same day he 1838. 
endorses this credit of one hundred and seventy-nine Wex-~w 
dollars and fifty ceats on the writing. It may be rea- Harmon 


sonably supposec that he did it in the presence of the vs 
: Armstrong. 


plaintitl, Armstrong; for he assigns (to use his own words) 
the balance of the within obligation to John Armstrong. It which there was 
is reasonable to suppose, too, from the language used in °? endorsement 
the credit endorsed, that he had particularly summed up $179 50. Tn = 
the credits, in order to show Armstrong how much was action by B. 
due. It is very improbable that, on the 19th July, he $éainst A. for a 
should have failed to recollect, when he endorsed this ctligntiams i 
credit and assigned this note, that he had made the two proved that A. 
receipts, admitted on the trial by himself to be his own a ape C. not 
acts, and both of so late a date, the one being dated ist the t79 SO, but. 
July, and the other the 23d June last past. It seems also for $51 90, 
that if, in reality, the last receipt for one hundred and Which last receipt 
seventy-nine dollars and fifty cents was all that ever ju weeks befre 
had been paid to him by Powell, he ought to suffer the the assignment. 
consequences of his negligence in leaving the two re- Held, that it was 
ceipts outstanding in the hands of Powell, by which it jh. “ae, 
appeared that fifty-one dollars and some cents had been recover off the as- 
paid on the lease more than he had credited. If Har-*'gn0r = my 
mon had proved that Armstrong had notice of these two ee an ol 
receipts when he accepted the assignment, then it might sued the obligor; 
have been necessary for Armstrong to sue. But taking because such a 
lid , ; - © suit would have 
the assigned lease, as it appears he did, without notice jeen in the face 
of Harmon’s receipt of 23d June, for the sum of fifty- of the receipt, 
one dollars and ninety cents, and Harmon’s endorsement Which was admit- 
dein de for one hundred and seventy-nine dollars and ‘43 804 there 
eng made : y was no proof that 
itty eents only, for which another receipt was produ the assignee 
ced, Armstrong could expect, if he had sued, after see- knew of any pay- 
. : ; : ments except the 
ing these two receipts, nothing but defeat. These things one endorsed, and 
being all considered, make out so sirong a case against there was a very 
Harmon, that in my opinion he well deserves to lose the 8''ong presump- 
° . tion that the as- 
amount of the receipt of 23d June, even if that sum gisnor did, 
were included in the amount credited on the lease by 
him. 
It was objected, also, that Armstrong was barred by 
the statute of limitations. It does not appear on the re- 
cord that the statute was insisted on before the circuit 
court, and that pomt not appearing to have been deci- 
ded, then this court is precluded by the statute from de- 
ciding on it—Revised Code of 1835, p. 522, sec. 31. 
For the reasons above given, the judgment of the cir- 
cuit court ought, in my opinion, to be affirmed; and such 


being tHe opinion of the other judges, it is affirmed. 
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Ps : 
JUNE TERM, Mivpren D. Lewis v. Sanvuri Lewis. 
Ue 
1838 aa 
Pry Petitioner for a divorce charge d, that her husband had offered he 
Sxufie Backes such * personal indignities’ as rendered her condition intolerabk 
ve oo Held, that charges ot intidelity made by the husband without an; 
5 278| just cause, were sueh person indignities as the statute centempla 
60a 300) ted, and good grounds for a divorce. 
5 278 278 
| 80a a 282 
x 278 
10la_ 368 


APPEAL from the circuit court of St. Louis county. 


J. B. Bowlin, counsel for appellant: 

There is but one question in this cause, and that is, 
whether the statute on divorces contemplates any othe: 
cruel treatment or indienities than such as arise fron 
blows and cuffs? I contend that it does. ‘That a con- 
tinued and systematic course of cruelty and insult, to 
produce a moral degradation of the wife, is as complete. 
ly within the meaning of the statute es the infliction oi 
personal abuse—see Revised Code, p. 225. 


Tompxins, Judge, delivered the opinion of the court. 


‘Lhe appellant, Mildred D. Lewis, filed her bill in the 
circuit court, praying a divorce from the bonds of matr- 
mony contracted with the defendant. 

The bill states that the defendant, fourteen days afte: 
his intermarriage with her, commenced treating her with. 
and did offer her great indignities, and from that time til 
he left the county of St. Louis, (being about two months. 
did offer such indignities to the person of the petitione: 
as did render her condition intolerable; that said Lewis, 
after a continued series of indignities offered to her per- 
son, rendering her condition intolerable, has placed al! 
his property in the hands of one George Lewis and oth: 
ers, with the fraudulent intention ot depriving, &c. She 
charges, that these indignities to her person and reputa- 
tion were offered without good cause, and that the said 
Samuel Lewis, without cood cause, has abandoned the 
petitioner, and neylects to maintain her and provide for 
her, &c. 

The defendant came in and answered, admitting the 
marriage, but denying all the other allegations made 
against him. 

“Ht was proved, cn the part of the plaintiff, that she was 
intermarried with the defendant about the 19th day of 
May, 1836, and that shortly after the said marriage, she 
left her father’s house and went to live with the defen- 
dant at his house, which was a short distance from her 


_— 67elUrrelUelC elles loc ee eet ce 
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father’s house, and that she had lived with him not more. synz TERM, 
than a month when he charged her with infidelity in hav- 1838. 
ing illicit intercourse with one Martin, who had beena wenn 
laborer on his farm; that she left her said husband’s and Lewis v. Lewis. 
went to her father’s; that the defendant acknowledged 

to several of the witnesses that he had miseonducted 

himself towards her, and had wronged her by his accu- 

sation of infidelity; that if the witnesses would aid him 

in inducing her to forgive him and to return to his house, 

he would make reparation for the injuries hé had done 

ler; that at the solicitation of friends, as well as at said 

Lewis’s solicitation, she did return after an absence of 

jour or five days; that she remained with him two weeks 

and again left him; that two of the witnesses went with 

the complainant to get her goods; that her husband, in 

ler presence and in that of the witnesses, declared he had 

no ionger any doubt of her infidelity, and that she had 

illicit intercourse with the laborer above mentioned; that 

the defendant, in presence of the said witnesses, made 

against her several charges of ill'cit intercourse with the 

said Martin, and declared her to be guilty; that she de- 

nied it, and returned to her father’s house, he having told 

her she might go when he charged her with guilt; that 

the complainant's character was fair and unsullied until 

this attack upon it by her husband; that at the time 

these things happened, she was about eighteen years 

old; that the defendant was between thirty-five and for- 

ty years old; was a neighbor of plaintiff's father, and 

well known to him, and bore a good character before this 
transaction occurred; that he shortly after left the coun- 

try,and had been gone about one year, and was believed 

to be in Clay county in this State; that the witnesses 

were near neighbors of Lewis, and had never seen Mar- 

tin about his house, and do.not believe there is any. truth: 

in the charges made by Lewis against his wife; that they 

live in the neighborhood of her father, and know her and 

her father well. On motion of the defendant’s counsel, 

the bill was dismissed. 

Had the defendant demurred to the bill, the demurter Petitioner for a 
might probably have been well sustained, because the aoe eapens 
facts against which the defendant was required to pro- had offered i 
duce evidence, were not alleged. ‘lhe charge made is, that such “ personal 
he offered such indignities to her person as rendered her rg - 

— d er POS . ; ered her con- 
condition intolerable. This is oneof the causes for divorce dition intolerable. 
set out in the statute; he has answered, denying the allega- Held, that charg- 
tion, and it is well proved that he did offer such indigni- ©$ of infidelity 


: : made by the hus- 
ties. ‘The charge made by her husband is as well calcu- hand without any 
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yung Term, lated to render the life of a young and virtuous wife in. 
1838. tolerable, as any other that could be made. He does not 
ws = deny it, but by moving to dismiss the bill admits its truth, 
Grimsley |The complainant proves for herself a good character, and 


Vv. . : F . ° 
ieee at May. te as far to disprove the charge made against her by 


er husband as she could be expected. For these reasons 
just cause, were It seems to me that the circuit court committed error in 
such personal in- dismissing the plaintiff’s bill, and such too being the 
dignities as the rere of the rest of the court, its decree dismissing the 
statute contem- THs Se : ‘ 

plated, and good Plaintiff’s bill is reversed, and this cause is remanded. 
grounds for a di- 

gorce. 





THoOrnton Grimstey v. Apmrs. or Micuarr Ritey. 


To censtituté a sealed instrument, under our statute, it must express 
on its face to be sealed, and the signer must affix a scrawl to his 
name by way of seal. A mere flourish at the end of the signature, 
not made by way of seal, is insufficient. 


J. Spalding, counsel for plaintiff in error: 

1. The instrument sued on was not a sealed instrument. 
Its date is August 17, 1836. See Rev. Code, p. 118, sec. 
3, which states that an mstrument expressed on its face 
to be sealed, and having @ scrawl affixed by way of seal, 
shall be adjudged a sealed instrument. 


J. B. Bowlin, counsel for the appellees: 
The bond is exhibited, by consent, in the bill of ex- 


ceptions, and expresses in the body of it to be under seal, | 


and the name ended by a dash or scrawl. The Revised 
Code of 1835, p. 118, makes a scrawl equivalent toa 
seal. The 2 Mo. Decisions, p. 220, Cartmell v. Hopkins, 
carries out the same doctrines. The word seal, in the 
attestation of the instrument, is of itself conclusive evi- 
dence of what the instrument is intended to be. This 
view is sustained by the reasonings of the courts—1 
Mun. p. 490; 3 Gill & Johnston, p. 241. 


Enwarps, Judge, delivered the opinion of the court. 


The admmistrators of Riley sued Grimsley, Fleisch- 
man and Thompson, in the St. Louis circuit court, upon 
an alleged sealed instrument. Grimsley pleaded, 1. That 
the supposed writing obligatory declared on was not 
his deed. 2. That the slaves mentioned in the said wrt 
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ting, were never delivered and used under and in virtue jyxg TERM, 

of said writing obligatory. 3. That plaintiffs were not 1838. 

administrators of said Riley. ae 
To the second plea the plaintiffs demurred, and the Grimsley 


Vv. 
Admrs of Riley. 


demurrer was sustained. On the trial of the issues on 
the two other pleas, there was a finding and judgment for 
plaintiffs below, and Grimsley moved for a new trial, be- 
cause there was no evidence that either of said defend- 
ants sealed the supposed obligation sued on, and the 
court overruled the motion; to which decision of the 
court the defendant excepted. 

The bill of exceptions states that, on the trial of this 
case, the plaintiff, to prove his case, gave in evidence the 
following paper: 

“St. Louis, August 17, 1836. Twelve months after 
date, we or either of us promise to pay to P, McGovern 
and Hugh O'Neil, administrators of Michael Riley, de- 
ceased, the full andlawful sum of one hundred and sixty 
dollars, it being for the hire of two slaves, named Levi and 
George—that is, one hundred and thirty-two dollars for 
Levi and thirty-six dollars for George, for twelve months 
from this date, belonging to the estate of said Riley; and 
we and each of us further bind ourselves to furnish said 
slaves with as good boarding, clothing, and medical aid 
as is usual for such persons, and to deliver said slaves at 
the expiration of said term to the aforesaid administm- 
tors, in the city of St. Louis, State of Missouri. Wit- 
ness, our hands and seals this day and year aforesaid. 
Fleischman & Thompson, T. Grimsley.” 

The errors assigned are, 1. That the court admitted 
improper evidence, 2. That the court overruled the 
motion for a new trial. 

The point mainly relied on by the plaintiff in error 1s, To constitute 4 
that the instrument offered in evidence is not an instru- — ps 
ment under the seal, and was therefore improperly ad- statute, it must 
mitted in evidence in this action. By sec, 3, p. 118, express on its face 
Rev. Code of 1835, it is provided that “ every instru- pa ment Sei 
ment of writing, expressed on the face thereof to be affix ascraw| to 
sealed, and to which the person executing the same shall his name by way 
affix a scrawl by way of seal, shall be declared and ad- <i. 
judged to be sealed.”” Under this law, two things are of the signature, 
Necessary to constitute an instrument a sealed instru- not made by way 
ment: 1. It must be expressed on the face thereof to be ° Seals is insulli- 
sealed. 2, The person executing the same shall affixa 
scrawl by way of seal. ‘The instrument offered in evi- 
dence here has but one of those requisites. It is ex- 
pressed on the face of it to be a sealed instrument, but 
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the person executing it has aflixed no scrawl by way oj 
seal. A mere flourish of the pen, in continuation of the 
last letter of a man’s name in affixing his signature, is not 
such a scrawl as will constitute a seal, where it is not 
made by way oi seal. 

In this case, there is no evidence that either of the 
parties sealed the instrument oflered in support of the 
action, and for this reason the defendant’s motion for ; 
new trial should have been. sustained, and the circu 
courterred in overruling it. ‘The judgment ought, there. 
fore, to be reversed, and the other judges concurring, it 
is reversed. ; 


: a ee eee 
Arres v. Hrims & Rep. or Suannon. 
The cireuit court has jurisdiction over a suit for the foreclosure of s 
mortgage, as well after the death of the mortgagor as before. 


J. D. Coalter, counsel for plaintifl in error: 

The law on which the court below founded its deci- 
sion is found in art. 3, sec. 6 and 7, Rev. Code of 1835, 
p- ol. 

It is insisted by the petitioner that this law ts intended 
only jor the direction of the administrator in the man: 
agement of the estate of the deceased person, and that 
It is not intended to control the mortgagee in seeking his 
remedy. ‘This law, in fact, gives the mortgagee no re- 
medy; it merely provides for the sale of the equity of 
redemption, and the money received on such sale would 
of course go with the residue of the estate, and not be 
paid to the mortgagee at all, who would still be left to 
seek his remedy agaist the property. 

It is also insisted that the law of the Revised Code of 
1835, p. 409, although it does not say in express terms 
that the remedy thereby given to the mortgagee: agains! 
his legal representatives, cannot be otherwise construed, 
because there are no expressions used in said law which 
would exclude the conclusion that the remedy did sur- 
vive. 

It is a principle of law, that wherever there is a con- 
tract entered into, and one of the contracting parties 
dies, the other contracting party shall not lose his re- 
medy, &c. 





THIRD JUDICIAL DISTRICT. 28 


j{V. 1. Campbell, counsel for defendants in error: JUNE TERM, 
The point for this court to determine is, whether, un- 1838. 
der our statutes, amortgage can be foreclosed in the cir- wn 
cuit court after the death of the mortgagor, or whether, Ayres 
as contended by defendants, the probate court has exclu- ...0 oY, 
ave control of the matter. wet ho i 
By Rev. Statutes, p. 57, sec. 6 and 7, it would appear 
that the law intended to vest the county court with the 
rower and discretion to determine whether or not it 
would be best for the estate to sell or redeem mortgaged 
premises; and if they should believe that it would be best 
o sell, to direct the sale to be made by the administra- 
Reason nit justice require that the real estate of 
ors should be preserved from sale, if practicable, 
the mortgage can be foreclosed at law, then two 
oceedings might be in progress at the same time, on 
same mortgage, for the sale of the same Jand—one 
in the county court, and one in the cireuit court. De- 
fendants contend that the county court,under our statute, 
have exclusive jurisdiction of such matters. See Rev. 
Statutes, p. 409. 


Epwarns, Judge, delivered the opinion of.the court. 


This was a petition filed against the heirs and repre- 
sentatives of George Shannon, deceased, to foreclose a 
inortgage of real estate lying in the county of Saint 
Charles. The petition sets forth the debt which the 
tuortgage Was given to secure, and sets forth the mort- 
cage at full le math, and prays that judgment may be ren- 
dered against the estate for the debt, and that the equity 
of redemption of the mortgaged premises may be fore- 
closed, and the mortgaged property sold to satisfy the 
amount due. A general demurrer was filed by the de- 
fendant to this petition, and was sustained by the court; 
and to reverse this decision, the cause is brought here 
by writ of error. 
The" circuit court sustained the demurrer, on the 
ground that, by the death of the mortgagor, the right to 
foreclose the mortgage in the circuit court was taken 
from the mortgagee, sand that, by the law of administra- 
tion, exclusive jurisdiction of this subject was given to 
the county court. This decision of the circuit court is 
the only point in the case that arises for the determina- 
tion of this court. i ated 
he circuit court 
By the first section of the act concerning mortgages, ),. jurisdiction 
(109, Rev. Code of 1835,) it is provided that “all morte overa suit for the 
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JUNE TERM, gagees of real estate, and mortgagees of personal estate, 
1838. where the debt secured amounts to fifty dollars or more, 
wey may file a petition in the oflice of the circuit court 
Ayres against the mortgagor, and the actual tenants or occu. 
ites piers of such real estate, if any, setting forth the sub 

eirs & Rep. of . : 
Shannon, Stance of the mortgage deed, and praying that judgment 
may be rendered for the debt, and that the equity of re. 
foreclosure of a demption shall be foreclosed, and the mortgaged property 

mortgage, as wel -¢ 9 eee 
after the death of May be sold to satisfy the amount due.” Section 8, pro- 
the mortgagor as Vides that “if, upon the trial, it be found that any part of 
betore. the mortgage money is unpaid, and that the petitioneris 
entitled to recover the same, the court shall render judg. 
ment for the debt, interest and costs, and shall make an 
order that the mortgaged property be sold, (descrivingit 
as in the mortgage,) to satisfy the amount found due, 
with interest thereon until paid.”” There is no question, 
then, about the remedy during the life of the mortgagor; 
and the only question is, what is the remedy after his 
death? The statute concerning mortgages does not 
provide that the mortgagee shall proceed against the le- 
gal representatives of the mortgagor after his death, as 
he would have been authorized to proceed during his life; 
yet the general principle of law is, that wherever a con- 
tract is entered into, and one of the contracting parties 
dies, the other contracting party shall not lose his re- 
medy on such contract, but shall have the right to pursue 
his remedy against the legal representatives of the de- 
ceased contracting party. ‘This principle applies to the 

case before us. 

The defendant contends, however, that the county 
court has exclusive control over this matter. The sixth 
section of the third article of the law concerning admin- 
istration, provides that “if any person die, having mort- 
gaged any real estate, or pledged any personal property, 
or owning any equity of redemption, and shall not have 
devised the same, or provided for the redemption of the 
same by wiil, the county court, upon the application of 
any person interested, may order the executor or admin- 
istrator to redeem such estate out of the personal assets, 
if it would be beneficial to the estate and not injurious to 
the creditors.” ‘The seventh section provides, that “i! 
such redemption would injure the estate or creditors, of 
there vali not be assets enough to redeem such estate, 
after paying the debts, the court sha!l order all the right, 
title and interest of the estate to such property to be 
sold at public sale.’ These sections avthorize the county 
court to do precisely what the mortgagor might have 
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done during his lifetime, and nothing more; that is, 1st, june TERM, 


to redeem the property aaa and, if that is not ad- 
visable, 2d, to sell the equity of redemption. But these 


1838. 
SS i 


rights give the county court no more power to interfere Lane & McCabe 


-with the remedy of the mortgagee than the same rights 
gave to the mortgagor. ‘The plaintiff, then, was entitled 
to his remedy against the legal representatives of Shan- 
non, and the circuit court erred in sustaining the defend- 
ant’s demurrer to the plaintiff’s petition. The judg- 
ment of the circuit court ought therefore to be reversed, 
and the other judges concurring, It is reversed and re- 
manded. 





Lane & McCase v. Cuartess. 
The supreme court has no power to grant injunctions. 


B, Mullanpiiy, counse] for applicants: , 

i. It may be assumed from the authorities cited, that 
an iajunction is parce] of chancery or equity jurisdic- 
tion. 

2, That ell original jurisdiction in civil cases, and es- 
pecially in equity or chancery cases, has been given to 
the general assembly for the purpose of distributing the 
same. ‘That the general assembly hath, by statutory en- 
actment, made the distribution, and in so doing, has given 
to this court the original jurisdiction in this case. 

3. It may be assumed that the writ of injunction is an 
original remedial writ, and that the power to grant such 
original remedial writ has been given to this court—vide 
Sthand 10th sec. art. 5, State Constitution; Mo. Stat. p. 
32,sec, 1 and 2; Constitution, art. 5, sec. 2 and 6. 


Primm & Drake, counsel for Jos. Charless: 

Art. 5. sec. 1. State Constitution, provides that the ju- 
dicial power, as to matters of law and equity, shall be 
vested in a supreme court, in a chancellor, in circuit courts, 
and in such other inferior tribunals as the general assem- 
bly may from time to time ordain. 

Sec. 2. The — court, except in cases other- 


wise directed by t 


is constitution, shall have appellate 
Jurisdiction only. 


v. 
Charless. 
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Sec. 3. The supreme court shall have power to issue 
writs of habeas corpus, mandamus, guo warranto, certio- 
rari, and other original remedial writs, and to hear and 
determine the same. 

It is evident that, under the first section of the 5th ar. 
ticle, the power claimed cannot be derived. lis phrase. 
ology is not such as to give judicial power as to matters 
of law and equity to each of the courts therein men. 
tioned. 

By the 2d sec. the jurisdiction of the supreme court 
is declared to be appellate only, except in cases otherwise 
directed by the constitution. 

It is conceived that the amendments to the constitu. 
tion have not changed this state of things. 

The first section abolishes the oflice of chancellor, and 
declares that the supreme court and circuit courts, shall 
exercise chancery jurisdiction. 

The 2d section declares that the judicial power, as to 
matters of law and equity, shall be vested in a supreme 
court, &c. 

The defendant contends that the jurisdiction is concur. 
rent only with that of the circuit court, which court has 
already refused the prayer of the petitioners. ‘The mat- 
ter is, therefore, res adjudicata. 


McGink, Judge, delivered the opinion of the court. 


Lane and McCabe made a motion to this court for an 
injunction to restrain Charless from doing certain things 
stated in their bill of complaint. The bill is produced, 
and notice to the opposite party has been admitted. 
Messrs. Primm & Drake, of counsel for the defendant, 
Charless, oppose the motion ea the ground that the 
granting an injunction by this court, is the exercise of 
original jurisdiction by this court, and that by the con- 
stitution of the State, this court cannot exercise original 
jurisdiction in any case, unless in cases expressly or im- 
pliedly provided for by the constitution, and that this case 
is not one of them. In considering this matter, two 
questions arise. ‘The first is, what is the exercise of or'- 
ginal jurisdiction? The word imports that, when the 
case or point is first passed on judiciaily, or by a judicial 
oificer, in such manuer that the act done by such court 
or ofticer is of legal binding force on the rights of the 
parties, temporarily or perpetually, such act is original, 
and it is judicial, because it is done by a judicial officer, 
and has tiie binding force of a judgment as long as 1t 15 
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mi force. To hear a bill in chancery—to deliberate syne Term, 
tuereon sufficiently, to be satisfied or not whether an in- 1838. 
anetion ought or ought not to be granted, isa judicial woe 
investigation; and if the supreme court, or a judge there- Lane & McCabe 
-o{, do this for the first time, it cannot be said to be in 
any sense whatever the exercise of any appellate juris- 
diction. If the act be judicial at all, then it must be an 
original judiciai act. 
| will now proceed to mquire whether the supreme The supreme 

onrt,or any of the judges thereof, can constitutionally eal cal 
exercise this power. The first sec. of the 5th art. of junctions. 
the State constitution declares: ‘The judicial power, 
us to law and equity, shall be vested in a supreme court, 
‘va chancellor, in circuit courts,and such inferior trbu- 
nals as the general assembly may from tne to time or- 
dain and establish.” By this section the judicial power 
is vested in three several courts in mass. ‘The 3d sec. 
proceeds to deal out to each court its portion of this ju- 
dicial power. 

The section addresses itself to the supreme court, and 
says the supreme court, except in cases otherwise direct- 
ed by this constitution, shall have appellate jurisdiction 
only. It is most apparent then that, but for_the excep- 
tions, this court would have no original jurisdiction at all. 
Now what are the exceptions? They are all found in the 
3d sec., and they are: 1. ‘That the supreme court shail 
have a general superintending control over all inferior 
courts of law. ‘This power may, 1 have no doubt, some- 
umes require the exercise of original jurisdiction, and 
sometimes the power may be used in the exercise of ap- 


Vv. 
Charless. 


pellate power, as in cases of appeals and writs of error. 
But my opinion rather is, that the first of thé section is 
ageneral grant of power, and that the balance is a spe- 
ciication of the instances and the mode. ‘The first in- 
stance is a habeas corpus—this requires the exercise of 
original jurisdiction; the second is a mandamus; the 
tind a quo warranto, and the fourth is a certiorari; all 
ia ceneral requiring the exercise of original jurisdiction; 
ur also, the supreme court shail hear and determine the 
same, although the matters of them respectively may 
never have been adjudicated on in any court before. It 
seems to me, upen a view of the constitutien thus far, 
irpossible to suppose this court exercises any original 
\crisdiction other than those in the instances enumera- 
te’, unless such power is to be exercised under the gen- 
eral words in the conclusion of the section, which are: 


bor 


the court shall have power to issue, hear and determine 





JUNE TERM, 
1838. 
te id 
Larne & McCabe 


v. 
Charless. 


SUPREME COURT OF MISSOURI. 


other original remedial writs.” What can those othet 
writs be? ‘To bring them under the clause, they must 
be both original and remedial. 

I consider a writ of prohibition, as known at common 
law, one instance under the general words; for, as I un- 
derstand the objects and nature of that writ, the court 
can, trom its organization, both hear and determine the 
WTit. 

But can a writ of injunction be another instance? | 
think it cannot. And why? First: because it is not an 
original writ, but is judicial in its beginning and object. 
The distinction between writs that are original and ju- 
dicial, is this: that it is original when it commences a 
suit or egal proceedings, and that it is judicial when it 
rests on some judgment or sentence of the law found or 
determined by a court or judicial officer. Now, in the 
case of an injunction, it can never be the first step ina 
cause: first, the bill; then the summons im chancery to 
the adverse party; then the bill must have the judgment 
of some court or judge that the plaintiff has endured 
wrong from the defendant before the writ of injunction can 
issue. It therefore issues on this judgment, Now whether 
this judgment or opinion is made with a view to grant 
the injunction in the first instance, or to make it per- 
petual, I think there can be no difference. It is in both 
instances an exercise of original jurisdiction, and the in- 
junction is, in both cases, founded on this exercise of ori 
ginal judgment. 

For these reasons, I conclude the writ of iniunction 
wants the quality of being an original writ, though I ad- 
init it is remedial. So stands the case without the amend: 
ments to the constitution. But it is contended by Mr. 
Mullanphy, of counsel for the applicants, that by the 
amended constitution this court has the power. I will 
now examine that matter. 

The first section of the «mendments declares the office 
of chaneellor is thereby abolished, and the supreme court 
and circuit courts shall exercise chancery jurisdiction in 
such manner and under such restrictions as shall be pre- 
sciibed by law. This section abolishes the office of chan- 
cellor. If the amendment had stopped here, yet by the 
old constitution, the supreme court and circuit courts 
had in thei the power of chancery business; yet 1 con- 
clude the reinvestment of the equity powers i these 
courts, accomplished nothing more than to make it more 
certain that none abided anywhere else. The words “to 
be exercised in such manner and under sueh restrictions 
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9s may be prescribed by law,” surely are not intended to 
touch the question of appellate or original jurisdiction. 
«‘l'o be exercised in such manner:”’ this respects the mode 
in which the two courts, one being appellate and the 

other of original jurisdiction, shall do the business. It 
is also subject to “those restrictions that may be imposed 
bylaw.” To give the power to grant injunctions to the 
supreme court, Is no restriction on either court; but to 
require security to be given by a party obtaining the 
sane, is a restriction of the general power of the circuit 
court to grant injunctions. 

The second section of the amendments is, in my opin- 
ion, nothing more than a declaration restricting the pow- 
eras granted by the old constitution, leaving out the 
chancellor. 

rom the foregoing, I am of opinion that the supreme 
‘ourt cannot, nor can any judge thereof, grant an in- 
unection. There is great reason, if the matter be doubt- 
ul, why the power should not be exercised by the court 
or the judges. It isa matter of importance that, when 
the cause comes before the judges, they should have no 
previous Opinions to be removed. It is of consequence 
that the court and judges should be without any opinion 
when the cause is to be argued in the supreme court. 
This cannot be, if it be true that the judges shall grant 
an Injunction. 

My opinion then is, that the motion be overruled. The 
ther judges concurring, it is overruled. 


ALEXANDER Cuampers v. James S. Lane. 


Petition end summons. In copying the note sued on, in the petition, 
plaintift! copied the word “after” twice, by mistake; which mie 
take he was, oa motion, allowed to rectify. Thereupon defendant 
moved for a continuance, which was refused; and a newtrial, which 
was also relused. Held, that there was no error in refusing either 
mouon. 


ERROR to the circuit court of St. Louis county. 


B. Mullanphy, counsel for plaintiff in error: 
Plaintiff in error deems that the amendment, permit- 
ted to defendant in error below, was permitted against 
19 
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june ters, law. ‘That, being permitted after the pleadings were 
1838. made up, it took away from detendant below a good de. 
wr~-~w  tence—took him by surprise—ought not to have been 
Chambers Permitted without a continuance; and when such con. 
v. tinuance, on such ground, was applied for, being applied 
Lane. for as soon as defendant below heard of the amendment, 

it ought to have been granted without hesitation. 


J. Spalding, counsel for defendant in error: 

1. The demurrers were rightly sustained. The peti. 
tion was on a note, and the two first pleas asserted that 
it was not the defendant’s deed. A deed means a sealed 
instrument. ‘These pleas were no answers to the ac. 
tion, and the issue on them would have been totally im- 
material. 

2. All the other objections relate to the amendment and 
the refusal of the court to grant a contimuance on ac. 
count ol it. 

No amendment was necessary in this case; and, secondly, 
if one were necessary, the court did right to permit, 
and would have done right in permitting it even on the 
trial, and that too, without a continuance—see case of 
Atwood v. Gillespie, 4 Mo. Rep. 423, where these very 
points are settled in case of a note, and in which the 
word “pay” was omitted in the copy in the petition, and 
an amendment pernutted on the trial without a right to 
continuance—New Revised Code, 467. 


Tompkins, Judge, delivered the opinion of the court. 
9 tobe) 


Lane sued Chambers in the circuit court by petition in 
debt under the statute, and had judgment. ‘To reverse 
Pet.and sum. Inthat judgment, this writ of error is sued out. 


ink a te ‘4 2 i 
copying the note Ry the act under which this suit was commenced, the 
sued on, inthe pe- J 


tinon, the plu. plaintiff is required to insert in the petition a copy ol 
ane pele the instrument sued upon. ‘The inst:ument sued on in 
pies liget ie Y this case, reads thus: “One day after date | promise,’ 
mistake he was,écc. In the copy inserted in the pet tion, the word “a/- 
” ae was twice copied, and that copy read thus: “One 
Ticcompen det. day after after date 1 promise,” &c. After the pleadings 
moved for a con-IN the cause were made up, and before trial, the plaintil 
tinuance, which was allowed,on motion,to amend the copy. ‘The de- 
ee cael ie fendant moved for a continuance of the cause on account 
was also refused. Of the amendment allowed, and his motion was overru 
Held, that there led, and judgment being rendered against nim, he moved 
a ve cither ‘OF & new trial, and that motion was overruled, and these 
“sen. decisions of the court are assigned for error. ‘The 


ing a 
passe 
U; 
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laws 
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held 
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amendment permitted by the court could not possibly jyne Term, 


have produced any surprise. ‘The legal effect of the in- 
strument was precisely the same as before the copy was 
amended by striking out one of the words “after,” which 
shad been twice written by mistake. ‘The circuit court, 
then, in my Opinion, committed no error, either in refu- 
sing the defendant a continuance or in refusing him a 
new trial; and such being the opinion of the rest of the 
court, the judgment of the circuit court is affirmed. 


> oo 
Jonas Newman v. Natuaniet C. Srupiey. 


Defendant in ejectment claimed under a sherif™s deed. Defendant 
could not produce the deed, but proved, by the records of the circuit 
court, that the sheriff had acknowledged such a deed, and the fact 
of the execution, the levy and the sale; and accounted for his fail- 
ure to produce the deed by swearing it was deposited, many years 
prior, in the reeorder’s office at St. Louis, and after diligent search 
could not now be found. The declarations of the ancestor of the 
heirs, under whom plaintiff claimed, that the purchaser at sheriffs 
sale owned the land, were also proved; and that defendant had had 
possession for 26 years; during all which time, the said ancestor 
lived in the town where the lot was, and set up no title. Held, that 
on this testimony a jury might well presume the existence of a 
deed; and whether a deed hadin fact been made or not, title was 
in detendant, 


G. A. Bird, counsel for plaintiff: 

1. ‘The copy of the deed read in evidence, was no 
evidence of detendant’s title, because there was no proof 
of the execution of the original—2 Mo. Dec. 148; Stro- 
ther v. Christy, 2 Peter’s Condensed Rep. 28. 

2. Because there was no proof of its loss—2 Peter’s 
CR. 285 ib. 173. 

3. Because said deed was never recorded with the 
recorder-of St. Louis county. 

4. Because, admitting said deed to have been duly 
executed and its loss established, the sale to Penrose be- 
ing a public sale, was not made in pmsuance of law, and 
passed no title. 

Under the third point we referred to acts of Mo. of 
1804 and 1817, pages 127, 129, 130; and last revised 
laws, page 123. Decisions were read from New York 
ind Massachusetts, showing that the courts there had 
teld unregistered deeds good against subsequent regis- 
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tered deeds, if the subsequent purchaser had had actm! 
or implied notice, and that court had established differ. 
ent rules as to what should be notice, and we contendej 
that our statutes had declared that actual notice was ne. 
cessary to establish the validity of the prior unregistered 
deed against the subsequent registered one. 

As to the fourth point, we msisted that the sheriffs 
sale was made after the act of 3d July, 1807, (in force 
ist September, 1807,) was in force; and relerred to the 
act, sects. 62, 63,71, 72, 73, Geyer’s Digest, pages 266, 
267, 269. 

We insist that the statute repeals all prior laws rela. 
ting to sale of lands on execution after 1st September, 
1807, and that if an execution had been issued befor 
this act took effect, yet th:.t a sale afterwards made, to 
be good, must be according to the new law. We cited 
6 Bac. Abri. 373-4, 378, and many other authorities 
there referred to. 

We insisted that, previous to the act of 1807, the 
sheriff had no authority to make a deed; and that th 
sale to Penrose was not made either in conformity t 
any law or custom of the country, and referred to M. 
Spalding’s notes from Febrero. 

We insisted that the sale to Penrose, not having been 
made in pursuance of law, passed no title to him, and 
referred to 8 Martin N.S. 246; 4 Wheaton, 77; 2 Pe 
ter’s Law Rep. &c. Ke. 

We insisted that the confirmation by commissioner 
was only prima facie evidence in any case of title 
confirmee; that the grant to Lucas in this case, is m0 
evidence whatever of title in him: 1. Because the cor 
firmation was not made to the claimant. 2. Because tt 
was not made in conformity to law, Lucas being neither 
the possessor of the land in 1803, or his represents. 
tive, or the claimant, within the meaning of the acto 
1807. 3. Because, by the act of 1807, it was notin 
tended that such decision as was made for Lucas, should 
be final even against the United States. 4. Because only 
two commissioners made the decision in favor of Lucas, 
and.one of them, Penrose, was interested in the decision 
—3 Dall. 386, (Slocum v. Simms, &c.) 2 Peter's C. Rep 
279, 5. Because the claim was confirmed on the false 
representation of the fact that Penrose was assignee 0! 
Cailloux; so if Cailloux had the right to the land, he was 
defrauded, if not, the government was defrauded, ant 
Lucas procured a confirmation in violation of law. 
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Hi, S. Geyer, counsel for defendant: 

The appellee, in support of the judgment, insists: 

1. The copy of the deed taken from the books of the 

recorder of land titles, was competent evidence. It is 
‘eferred to in the record of the commissioners as con- 
iining a description of the lot claimed and granted; it 
ihus becomes a partof the grant, and without it, the 
vrant is Imperfect for want of a description of the pre- 
mises—Story’s Laws, vol. 2, p. 967, sec. 4; Rev. Code, 
e 951, SCC. 8. 
2 Before the passage of the act of 21st February, 
1925, there was no law requiring a sherifi’s deed to be 
recorded in the recorder’s office. And even if, by a 
strained construction of the registry acts, a sherifl’s deed 
isheld to be included, it does not follow that the deed is 
void because it was not recorded, as assumed in the sec- 
od refused instruction—Laws of La. p. 7; Geyer’s Di- 
gest, p» 127-8; Laws of La. p. 117, 118; Geyer’s Digest, 
» 269; Gilbert v. Burgot, 10 Johns. R. 456; Fosdick 
v. West, ibid. 466; Bonnel v. Sharp, 9 Johns. 163; 3 
Mass. Rep. 573; 4 do. 637; 5,459; 6 do. 487; 10 do. 
60; and 3 Wheaton, 449. 

3. The sherifl’s deed is operative to pass the title of 
Louis Cailloux, and the first instruction was therefore 
properly refused. 

4. Hven on the supposition that one or both the re- 
fused instructions were technically correct, still if the 
verdict be according to the merits, the motion for a new 
inal was properly overruled. ‘The court take into con- 
sideration how far its misdireciion or mistake was mate- 
rial, and wiil not grant a new trial, if there is good rea- 
son to believe that the applicant was not injured by it— 
De Peyster v. Columbian & Co. 2 C. R. 85; Dole v. Lyon, 
10 Johns. Rep. 447. 


McGink, Judge, delivered the opinion of the court. 


On the 13th February, 1836, Newman brought an ae- 
tion of ejectment against Studley for a lot of ground in 
the city of St. Louis, 120 feet by 150. There was a ver- 
dict and judgment for the defendant, Studley, to reverse 
which the appellant brings the cause here. 

By the bill of exceptions, it appears that one Vero-, 
nique Guitard, in the year 1803, having been in posses- 
sion of the lot about six years before, sold the same to 
one Louis Cailloux, but continued to occupy the same 
till 1808, when she died. 1t was proved that the mother 
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jung Term, Of Cailloux lived on said lot until the summer before her 
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death, when Cailloux took her to his house, where she 
died 3d December, 1808. It was proved that Cailloux 
died three or four years past; he left a widow who died 
about a year before the trial of this case; that he lefta 
son who lived with his mother in St. Louis till about the 
3d of March, 1835, when the mother died, and that L, 
Cailloux, the ancestor, left a daughter, who, all this time, 
lived in St. Louis; that these heirs made a deed in due 
form of law to the plaintill for the lot in question, dated 
in March, 1835. It was also proved that the defendant 
was in possession of the lot under J. B. C. Lucas, as 
tenant, at the time of bringing the action. 

The defendant then gave in evidence, that on the 14th 
day of May, 1801, in the general court of Louisiana, 
one Manuel Lisa, recovered a judgment against said L, 
Cailloux for about $75, damages and costs, and an execu- 
tion issued on the same; and that on the 30th day of July, 
in the same year, execution issued on the same against 
Cailloux, and that the lot on said execution was sold by 
the sheriff of St. Louis county or district, on the first 
Sunday in October, to one C. B. Penrose, for about $125. 
A supposed copy of a deed made by the sheriff to Pen- 
rose, was offered in evidence, objected to, but received 
by the court. It was also proved that the sheriff, early 
in 1809, acknowledged a deed in open court to C. B. 
Penrose for the lot in question. The defendant prodv- 
ced a copy of aconfirmation to him by the board of com- 
missioners for the lot in question, made on the 10th of 
July,1810. It was also proved that Lucas, under whom 
defendant claims, had in him all the title to the lot which 
Penrose acquired by the sheriff’s sale, by deed dated 
25th March, 1809. It was also proved that, just before 
the date of the deed from Penrose to Lucas, Cailloux told 
one John Tayon the property belonged to Penrose, and 
said Tayon requested Lucas to buy it of Penrose for 
him, intending to pay Lucas when he could, which Lu- 
cas did, and that Tayon immediately went into posses- 
sion, and that Lucas and his tenants have possessed the 
same ever since. The possession of Lucas and tenants 
may be dated as far back as 25th March, 1809. 

This constitutes the sum and substance of the evi- 
dence of the defendant’s title. 

The first question to be considered is, whether the 
court did right in receiving the copy, or supposed copy, 
of the deed of the sheriff to Penrose, under the certifi- 
cate of the recorder of land titles? I wish to waive the 
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decision of this question for the present, being not yet june TERM, 
satisfied that under our act of the R. C. of 1835, p. 251, 1838. 
the copy can be received, the other members of the Wex-m 
court not yet being unanimous on the point. Newman, 

I will, however, proceed to show that there was no 
necessity to give this copy in evidence, as there was 
enough of evidence to prove the sheriff actually made a Def. in ejectment 
deed to Penrose for the lot in 1809. The record of the claimed under a 
5 eat. SUReANR RNC ae ; ‘ waver ° nr sheriff's deed. 
circuit, court shows that early in 1809, Mr. Conner, the p)e¢ could not 
sherifl, came into open court and acknowledged a deeéd, produce the deed, 
as sherill, to Mr. Penrose, for the identical Jot in ques- but proved by the 
tion. ‘The law then required the sheriff to acknowledge reer4s ot. — 
his deeds in open court. The record of this case also sheriff had ac- 
shows us that there was an execution before issued to kuowledged such 
the sheriff against Cailloux. The acknowledgment states a al 
the fact of the execution, the levy and the sale. This tion, the levy and 
isevidence enough to show such deed once existed. The the nes we ac- 
next question is, has the same been Jost? Lucas swears srepinact: 
le never had the deed—never demanded it of Penrose; the deed by 
that Penrose died several years ago; that he has search- swearing it was 
edin the office of the recorder, and cannot there find ii serene ny nage 
the same. He swears, also, that there was in fact such fae ce office 
deed, and the same was left, in the year 1810 or 1811,atSt. Louis, and 
with the commissioners of land claims, which is now the cited ape 
recorder’s office, and that it cannot be found. In this now be found. 
case, nothing but the production of the deed itself can The declarations 
be more satisfactory that the sheriff did, by onesytien, * Seonnean st 
sell the land to Penrose in October, 1807, and that he whom pltf. claim- 
nade a deed to him for the land. ‘The record is unusu- ed, that the pur- 
ally explicit and satisfactory. Then early in 1609, we sec apes + sa 
see the ancestor of the heirs under whom the plaintiff jand, were also 
claims, declaring the fact to be, that Penrose was the proved; and that 
purchaser at sheriff’s sale; then we find Lucas under en 
Penrose, take by his tenant, John Tayon, immediate pos- years; during all 
session and continue in possession till the action brought which time, the 
in 1836, February 13th, a period of twenty-six years, sami ap 
and all this time Cailloux was in the place where the lot where the lot was, 
lay till his death, which happened some four or five years and set up no title. 
back. Upon this state of things the law will raise a pre- een a 
sumption that there was a deed, even against Cailloux, might well pre- 
on less testimony than here exists. I will refer to a few sume the exis- 
cases, and see what has been done in such matters. In hae oto daet 
part 4th, Starkie’s evidence, 12, 27, 28, I find the law to deed had in fact 
be, that long continued uninterrupted enjoyment, is evi- been made or not, 
dence from which a jury may presume a deed; and in ‘ile was in def. 
note 7, there are innumerable cases in which the thing 


may be done. In this case the court admitted the copy, 
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perhaps contrary to law, and perhaps not; and from this 
copy the jury may have been satisficd of the existence 
of the sherifi’s deed; yet, if the copy had been exclu- 
ded, according to the wish of the appellant’s counsel, it 
would have been the duty of the jury to find for the de- 
fendant. If there had been no evidence at all of any 
deed whatever, a possession cf twenty-five years, under 
the immediate eve of Cailloux, uninterrupted by him, 
and connected with the declaration that the lot was not 
his, would be strong testimony to prove the right was 
in Lucas—4th part § Starkie, 1297, passin. Mr. Bird, of 
counsel for the appellant, has made some argument re- 
garding the instruction of the court given and refused, 
The record shows these instructions were not filed. This 
court can therefore do nothing on that point. Some ob- 
jection was also made, that the sherifl’s deed was not 
registered according to the registry act of 1804. No 
point was made in the court below regarding this mat- 
ter. This court, therefore, will not look into it. The 
judgment of the circuit court is aflirmed, the other judg- 
es CONCUITINg herein. 


Freroinanp Wingvanp v. Feuix Cooncr. 


In order to file a transcript of a judgment obtained before a jus- 
tice of the peace, in the clerk’s office, torthe purpose of making it 
alien on the real estate of the debtor, it is not necessary for the 
creditor to wait until an execution has been issued by the justice, 
and returned nulla bona; but this must be done before ‘he clerk can 
issue an execution onthe transcript, and a certified copy from the 
justice of such execution as he has issued, and return thereon, is 
legal evidence of the fact, sufficient to authorize the clerk to issue 
an execution. 

2. A bona fide purchaser, for a valuable consideration, from a fraudn- 
lent grantee, without notice of the fraud, shali hold the property 
against the creditors of the fraudulent grantor. 


J. Spalding, counsel for plainuff in error: 

1. The transcript of the executions and constable’s re 
turn thereon, of Scott § Rule v. Molloy, was improperly ad- 
mitted in evidence, inasmuch as the same should have been 
filed in the clerk’s oflice in order to warrant an execu- 
tion. 

2. The title of defendant, under Finneys, Keyte & Mul- 
likin, all of them bona fide purchasers for value, ree 
notice of fraud, is good—Old Rev. Code, p. 101-2, sec. 
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3; Bac. Abr. 307-8-9; 13 Johns. Rep. 471; 18 do. 515; 
2 Sugden on Vendors, 198; 6 Cranch, 133. 

3. The judgment and execution in favor of Mullikin 
were against both Molloy & MeCaflery, both the fraudu- 
lent grantor and fraudulent grantee, and the sale on this 
‘udgment was eighteen months sooner than on the other 
udement of Scott & Rule, and this latter judgment, not 
being accompanied with a copy of the execution and 
‘onstable’s return, Was no notice to any person, as on 
its face it appeared altogether defective as an authority 
tor the sheril to sell. 


ii. R. Gamble, counsel for defendant in error: 

1. ‘The deed from Molloy to McCatlery being fraudu- 
lent and void as toNcott & Rule, the title to the premis- 
es so remained in Molley as to be subject to the lien of 
Scott & Rule’s judgment—Rev. Laws of 1825, 484, 462, 
369. 

2, It was not necessary, in showing title in'this case 
m the plaintitl, that the transcript of the judgment be- 
fore the justice, filed im the clerk’s office, should have 
contained a copy of the execution issued by the jus- 
tice; nor is it necessary to produce any evidence that, 
before the clerk issued his execution, it was proved 
to him that the justice had issued an execution—Rev. 
Code, 1825, 483, sec. 30; Coonce v. Monday, 3 Mo. 
Rep. 373. 


McGirg, Judge, delivered the opinion of the court. 


Coonce brought an action of ejectment against Wine- 
land for a lot of ground in the city of St. Louis, in the 
circuit court of St. Louis county. Plea, not guilty. The 
cause was tried by the court without a jury. A verdict 
and judgment were given for the plaintiff, Coonce. ‘To 
reverse this judgment, the cause is brought here. It ap- 
pears by the record, that sometime before the 13th of 
July, 1829, one Molloy was indebted to Scott & Rule of 
St. Louis, and at the same time he was indebted to one 
Charles Mullikin; and that, also, prior to said 13th July, 
1829, he, Molloy, owned the lot of ground sued for; that 
on the 13th of July, Molloy, to defeat and defraud these 
creditors, made a deed of the lot to one McCatflery, who 
took the same with like knowledge and intent; that on 
the 20th July, this deed was recorded. On the 6th of 
August, 1829, Mullikin commenced suit before a justice. 
Scott & Rule commenced suit against Molloy before a 
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JUNE TERM. juStice 25th September. Mullikin had judgment before 
1838 a justice 15th August. Scott & Rule had judgment be. 
wm = fore a justice on the 26th October; on the 28th they filed 
Wineland —_ their transcripts in the clerk’s office; on the 27th Octo- 
_” ber, Scott & Rule took execution from the justice against 
ais Molloy; on the 14th of April, 1831, an execution issued 
against Molloy trom the clerk's office on the justice’s 
judgment; it was levied on the lot, and sold to Scott & 
Rule; the sherifi made them a deed 18th August, 1831, 
and they recorded the same 25th August, 1831; they 
then sold to Coonce. From the judgment of Mullikin, 
rendered belore the justice on 15th of August, 1829, 
Moiloy appeaied to the circuit court, and gave McCaf. 
fery as security: on the 18th January, 1830, judgment 
on the appeal was given against Molloy and McCaffery 
in the circuit court; execution issued against them on 
the 5th of March from the circuit court, and was levied 
on the lot,and sold 30th March, by the sheriff, to Mulli- 
kin; a deed was made by the sherifl' to him that day, and 
recorded 2d of April, 1830; then Mullikin sold to Kevte 
Ist April, 1830, under whom Wineland claims. With 
regard to the respective dates and registry of the mesne 
conveyances, | will take no notice, as I deem it imma- 
In order to file a terial, 

saan oun. Jt appears that the fact, that an execution had been is- 
a before a J. P.sued by the justice and returned nulla bona, was proved 
in the clerk's of- by the production of a certified copy from the justice. 
cs «] covet ne It was insisted by the counsel that this could not be done, 
piien on the real but that before the party can file his judgment in the 
estate of the debt-clerk’s office, he must wait till the justice issues an exe- 
or for the ered. cution, and till the same is returned nulla bona; then he 
itor to wait until can take a transcript of the whoie to the circuit court 
an execution has and have his lien to commence. ‘The Jaw says the judg- 
sages A ment of the justice shall be a lien on the land of the de- 
returned nulla bo-fendant from the time of filing the same in the clerk’s 
na; butthis must ojlice, but forbids that lien to be enforced by execution 
rot age from the clerk’s office till it is ascertained the goods of 
sue an execution the defendant are insuflicient to pay the debt. What the 
on the transcript, evidence shall be to prove the fact, the act does not de- 
we nage oe clare. It is then to be proved, when an action arises to 
tice of such exe- require it, by legal testimony. By our law, a certified 
cutionas he hascopy trom the justice is such evidence—see Rev. Code, 

aanpr draenyl 1835, p. 250, sec. 4th, of the act concerning evidence. 
legal evidence of ‘The next point for consideration is, whether the bona 
the tact, suflicient fide purchaser from a fraudulent grantee, for a valuable 
to authorize the consideration, without notice of the fraud, shall hold the 


clerk to issue an . . : , 
incebien. property against the creditors of the fraudulent grantor. 
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In this case, Molloy being indebted to both Mullikin and syne rer, 
Scott & Rule, to defeat them, fraudulently conveyed 1838. 
to McCaflery. Neither Scott & Rule nor Mullikin had = Gener 
any knowledge of this fraud. ‘Then they both sued Mol- — Wineland 
loy before a justice, and had judgment; from the judg- dens 
ment in favor of Mullikin, Molloy appealed, and gave iain 
this McCaffery for his security, and the circuit court A bona fide pur- 
cave judgment against both, and on the execution the chaser, fora valu- 
sheriff sold the lot, as the lot of McCaflery to Mullikin. = pang eM 
‘This then is still the same question. What would the ulent grantee, 
law be in case McCafler y had _ sold it himself to a bona W!thout notice ot 
. : . Ae . the fraud, shall 
fide purchaser for value. who had no notice of the fraud jotd the property 
at the time of the purchase? against the cred- 

This brings up the consideration of the statute of this iters of the frauc- 
State respecting fraudulent conveyances. Stl cuca 

The act which was in force at the time this transac- 

tion took place, is to be found in the R. Code of 1825, p. 
401; by the 2d sec. of which it is declared that “every 
gift, grant or conveyance of land, &c. made or contri- 
ved of malice, fraud, covin, collusion, or guile, to the in- 
tent or for the purpose of delaying, hindering, or de- 
frauding creditors of their just and lawful actions, suits, 
debts, &c. or to deceive those who shalt-purchase the 
same, shall henceforth be deemed and taken (except 
against the person making the same and his representa- 
tives) to be clearly and utterly void.” 

Upon the statute, Mr. Gamble, of counsel for Coonce, 
contends that, as the deed is utterly void as to all the 
creditors of Molloy, the first person who sells Mol- 
loy’s right by execution, and purchases the same, has 
the clear legal right. ‘This cannot be true according to 
the proviso of the act, for by the 4th section of the act, 
itis also expressly enacted, that “this act shail not ex- 
tend to any estate or interest in any land,” &c. which 
shall be upon valuable consideration, and bona fide and 
lawfully conveyed as aforesaid, nor to any person or 
persons, body politic or corporate, who may be subse- 
quent purchasers for valuable considerations, without 
notice. This proviso fits the very case at bar. What 
was Mullikin but a subsequent purchaser of McCaffery’s 
right, for a valuable consideration, without notice? 

The act does not say what sort of subsequent purcha- 
ser shall not be affected by it, whe:her a subsequent pur- 
chaser of the fraudulent vendor or vendee, but must ap- 
ply and be applied to the the.purchasers of the vendee, 
where there is one, rather than to the purchasers of the 
fraudulent vendor, after he has already parted with all 
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forever gone, unless creditors know of the fraud and pur- 
sue it in time. 

But on this point we are not without light. Our sta- 
tute is,in the first part, a copy of the statute of 13 Eliz. 
and the Jatter part, regardmg subsequent purchasers, is 
a copy of 27th Eliz. These statutes, in some form or 
other, with their proviso, have been belore the English 
and American courts, in at least twenty instances, and 
the decisions bave been uniformly, that a person being in 
the condition Mullikin was when he purchased the lot, 
would hold it against the world---see 2 Sugden, 198, to 
this point: 3 Bac. Abr. 307-8-9, and the division there- 
on, passim; 13 John. R. 471; 18 do. 515; 6 Cr. R. 133, 

The foregoing is enough to settle the doctrine, and 
nothing has been shown to the contrary. 

lam of opinion the judge erred im deciding the law 
for Coonce. ‘The judgment of that court, the other 
judges concurring herei, is reversed and remanded for 
a new trial. 


Marcaret S. McNair v. Witson P. Hunt. 


1. Hyectment. Defendant claimed under one Sarpy, who was exes- 
utor of Antoine Reihle, and guardian of his children, of whom 
plaintiff was one; he offered, in support of his title, two documents, 
on file in the Spanish archives of the recurder’s office at St. Louie, 
purporting to be the proceedings of the sale of the estate of A. 
Reihle, deceased, and an act of sale and adjudication of the plan- 
tationof A, Reihle, deceased, in 1802. From these documents, it 
appeared that Sarpy had been appointed executor testamentary of 
Reihle, and guardian of his children; that he had made an inventory, 
and applied to the Lieutenant Governor for liberty to sell the real 
estate; that his petition was granted by one Benito Vasques, who 
declared himself authorized to act judicially in the absence of the 
Lieut. Governor; that the land was three tines offered publicly for 
sale, at the church door, with the customary solemnities, and sold 
onthe eighth day after the petition was granted, by the Lieut. Gov- 
ernor in person, toSarpy, the highest vidder. Held: 

1. That by the customs of this State, whilst governed by the 
Spanish laws, the Lieut.Governor had a right to authorize a deputy 
to discharge his judicial duties. 

2 Itisnot clear that thirty days notice were necessary to the va- 
lidity of a sale by an administrator, under the Boanidh laws and 

usages; and, even if it were so, a shorter notice would only make 

the proceedings voidable, and their validity could net be questioned 
ina collateral sui.. 
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4. 3. There was sufficient proof, inthis document, that an inventory 

. was made, and an appiaisement was unnecessary. 

5. 4. Though the reeords do not show on their face, that it was proved 
before the Lieut, Governor that the personalty was exhausted be- 
fore he ordered the saie of the real estate, yet the legal presumption 
is, that such was the fact, and that the judge acted in accordance 
with law. 

6. 5. By the laws then in force, a guardian might purchase land with 

permission of the judge. 

6. That, finally, the plaintiff, by the laws then in existence, could, 
atany time within four years from this adjudication and sale, have 
objected to the proceedings, in the preper courts, but failing to do 
so, the judgment and adjudication, which, at worstis but voidable, 
cannot now be attacked, when offered as evidence in a collateral 
sult. 

8. A possession of thirty yearsin a party and those claiming under 
him, is sufficient to authorize a jury to presume a deed. 


- 


ERROR to the circuit court of St. Louis county. 


G. A. Bird, counsel for the plaintiff: 

The plaintiff relies on the following points: 

1. ‘That the court below erred in receiving in evi- 
dence two documents, one purporting to be the pro- 
ceedings of the sale of the estate of Antoine Riehle, de- 
ceased, by Gregoire Sarpy; the other, what purports to 
be an act of adjudication of the land in dispute to Sarpy, 
the executor of the will of Riehle, and guardian of his 
minor children, for he purpose of showing title out of the 
plaintiff, when this evidence was resisted. 

2. The court erred in giving the following instruc- 
tion to the jury, “that they ought to find for the defen- 
dant, unless they should be of opinion that there was 
fraud in the proceedings of Sarpy or thase claiming un- 
der him, the record showing that there was parol and 
documentary evidence before the jury, but not alleging 
that all the evidence is set out.” 

In support of these positions the same reasons apply, 
and we shall insist that the documents objected to, ought 
not to have been received or the instruction given. 1. 
Because in a judicial sale of an estate in which minors 
are concerned, nothing is to be presumed, but all the solem- 
nities required in the alienation of such estates, must ap- 
pear to have been observed, or no title passes, and the 
sale is ipse jure void. 

2. Under this head we insist, if the alleged sale to 
Sarpy is good (pr any thing, it can only be good for an 
undivided half of the premises, which, at the time of the 
sale, was owned by plaintifl’s grand mother, whom 
plaintiff represents, and to the heirs of A. Riehle, plain- 
ufl’s father. Because, under a notice to sell 1400 arpens 
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by metes and bounds, as the property of A. Riehle, when 
Riehle only owned an undivided half, only his interest 
could pass, admitting the sale to have been in every re. 
spect regular. 

3. ‘The partition made a year after the sale to Sarpy, 
was void, because the heirs of Riehle were interested in 
the balance of the tract, and should have been made par- 
ties to the partition. ‘The partition was made by sur- 
veyor general, who had no authority to make it, and in- 
stead of what he purchased, 700 arpens, 1,632 arpens, 
according to the record, were allotted to Sarpy. 

4. ‘There is no evidence on the record that plaintiff 
ever did, by any act, ratify the pretended sale to Sarpy, 
or the alleged proceedings in partition—see Chesmann’s 
heirs v. Sadler, 10 Martin, 726, and following. 

5. ‘The defendant says that, supposing said sale void, 
there might have been, and probably was, sufficient evi- 
dence, parol and documentary, without that objected to, 
to establish the defendant’s title. We insist, if there 
was no other evidence than what appears on the record, 
then the directions of the court were clearly wrong; and 
if there was other, then the court took upon himself to 
determine the law and the fact, which 1s error—see | 
Mo. Rep. 232, 315, 482, 505, 618; 3 Mo. R. 23; 4 Mo. 
R. 23, 106, 256, 356. 

6. The question of prescription urged here as a bar 
to plaintifi’s action, we insist, cannot arise or be decided 
in this court, because it is apparent from the record that 
the case below was determined by the jury, under the 
direction of the court; that they ought to find for de- 
fendant, unless they shall be of opinion that there was 
fraud in the proceeding of sale by Sarpy, or those claim- 
ing underhim. ‘To determine a case here on a point not 
determined or made in the court below, would be to con- 
vert this appellate court into a court of original juris- 
diction, and depriving the plaintiff in this of every ad- 
vantage intended to be secured by a trial by jury—see 
Laws of Mo. Code of 1825,sec. 49, title“Practice,”* pages 
634-5. 

7. If the question of prescription were open here, 
we say that, from the facts as stated on the record, pre- 
scription could not bar the plaintiff’s action. If Sarpy 
never was a purchaser in good faith and with just title, 
nothing but a prescription, founded on 30 years’ posses- 
sion, would avail him. The admission that Sarpy’s title, 
such as it was, was sold to Chouteau in June, 1808, and is 
new vested in the defendant, there 1s no admission that 
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Chouteau or defendant purchased so as to enable them june rer, 


to have the benefit of the 10 years’ prescription. If pre- 
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scripuuon continued to run from the time plaintiff arrived Gene 
of age in January, 1808, until this suit was commenced, McNair v. Hunt. 


prescription would not bar the plaintiff, because neither 
Sarpy nor any one claiming under them, were posses- 
sors in good faith and with just title—see Porter’s opin- 
ion and the case of Reeves v. 'Towles, 10 Louisiana Rep. 

8. We insist that all Spanish laws, usages and cus- 
toms in Missouri, were abolished by the act of January, 
816, introducing the common law of England as the 
rule of decision here, with some restrictions—see Gey- 
er’s Digest, title *Common Law.” 


H. R. Gamble, J. Spalding, and Fl. 8. Geycr, counsel for 
detendant: 

1. The first point for the defendant in error is, that 
the plaintiff has not saved upon’ the record any case 
which shows error in the court below, or upon which 
this court can determine what was the real state of the 
facts in the court below—1 vol. Mo. Rep. 232; Ham- 
mond v. Relfe and others; 4 vol. ibid. 23. 

2. For aught that appears on the bills of exceptions, 
evidence was given which removed all objections made 
by Mrs. McNatr’s counsel. As, for instance, it may have 
been shown that she conveyed this land when of age, 
as she might do with property which was paraphernal 
as this was—3 Febrero, 136, No. 40, and 158, No. 19. 

3. ‘To all the objections made by plaintifl, we reply, 
that a minor cannot take advantage of a defect in the 
sale after a ratification of the proceedings, either express 
or implied—5 Febrero, 92 to 99; ibid. 99, No. 72; ibid. 
101, No. 75, 76; 10 Martin’s Rep. 735; Curia Phillip- 
pica, 139, No. 4; ibid. 153, No. 8, and 146, No. 24. Nor 
can the minor take advantage of the executor being the 
purchaser, unless claim is made in four years after coming 
of age—3 Martin's Rep. (O. 8.) 446; 2 Partidas, 1157, 
law 85 1159, law 9. The knowledge of all the facts in 
the plaintiff, is shown by the deed executed by her to 
Pratte and others, calling for the division line establish- 
ed between Mrs. Carnp and Sarpy as the owners of the 
larger tract—see Record. 

We further say that, by the Spanish and common 
laws, all presumptions are to be made in support of judg- 
ments and of possession, of the age of those in this case; 
the proceedings and the possession under them being 
thirty years old, undisturbed and unquestioned. 
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4. Butasa perfect answer to all the pretence of the 
plaintifl, we say that the claim set up is barred by pre. 
scription. 

5. The bills of exceptions do not show whether there 
Was any other testimony given m the case than that set 
out on the record—4 Mo. Dec. p. 23, 438; 1 vol. Mo, 
Dec. 232, 318; Hammond v. Relte and others, 318, Bel- 
lisime & McCoy. 

The principal question, if we go into the merits, re. 
lates to the proceedings and sale of the land in question 
to Sarpy by order ot the judge. My positions are: 

1. ‘That a minor's property, or the property of de. 
ceased person’s estate, could be sould by order of a judge, 
and that the guardian er executor could buy at such ju 
dicial public sale—1 Febrero, 394-5, No. 2, and 417-18, 
No. 50; 5 Febrero, 20, No. 301. 

2, The “ordinary judge” of any district or jurisdic- 
tion, could delegate a substitute on any proper occasion, 
which was done in this case—Curia Phillippica, p. 9, sec. 
6; Novisina Recopilacion, 3 vol. p. 569; Lib. 11, tit. 1, 
l, 2and 3; 1 vol. Partidas, p. 79, law 2, p. 81,1. 5. 

3. ‘The essentials of the Spanish law were observed; 
a decree was made by the judge alter a hearing; the sale 
took place by public auction after advertisements; there 
were three saies on three separate days; it was publicly 
struck off to Sarpy on the third sale, who gave security; 
a formal act of sale, such as was customary here, reci- 
ting all the proceedings, were made out and signed by 
the judge who conducted the proceedings. 

If this sale was not good, there was none good in the 
country—3 Mart. Rep. (O. S.) 116, where it was held 
by the court that the Spanish laws, in their strictness, 
were not applicable to the colonies, particularly as re- 
lates to the mode of conveying property; and 3 Recop- 
lacion, 535-6, shows that by the law referred to in the 
proceedings in the sale, many forms were dispensed with 
—1 Partidas, 273. The several matters that woutd ren- 
der a judgment perfectly null, such as the julge’s stand- 
ing on his seet, &c. I presume would not have been con- 
sidered as binding here, &c. Curia Phillippica, 139, No. 
4, shows that if the proceedings on an execution are II- 
regular, so that they wouid be held null, yet acquiescence 
cures them, and the property levied on must be sold, and 
ibid. p. 153, No. 8, the debtor can waive the notice of 
sale—146, No. 24, inverted order of proceeding does not 
vitiate. 

The court excluded a record of a suit in chancery be 
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tween Riehle’s heirs and Sarpy, which was pending and june 1 ERM, 
was dismissed in 1816. This was about eight years af- 1838. 
ter Sarpy had parted with all interest in the land, and wenn 
whatever he might then have said or swore to in his McNair vy. Hunt. 
answer, could be no evidence in this suit against Hunt. 
If fraud was what was intended to be proved, the fact 
must be proved by legal evidence, and not by hearsay 
and exparte assertions of any person, fourteen years af- 
ter the fraud is charged to have been committed. Be- 
sides, the evidence, as offered, contained nothing perti- 
nent—5 Febrero, p. 92 to 102; 3 Mart. Rep.(O.8.) 446. 
Hunt likewise relies on the law of prescription, which, 
from the decision in the case of Lindell v. McNair, will 
run at least till the act 1especting limitation went into 
force, Which was in 1818. 
This was paraphernal property, and prescription would 
run against her for it from the time she came of age— 
t Febrero, 471, No. 218. She came of age in January, 
1808, and the laws on the subject of prescription were 
not repealed till 17th December, 1818, (if they were 
even then,) for no law of limitation was passed before 
then inconsistent with the Spanish law—see Hemp- 
stead’s Digest, p. 162, 150, 140, 279, 170, 112; Laws of 
1818, p. 22. ‘The case of 8 Mart. Rep. 619, does not 


apply to Chouteau—4 Mart. Rep. (N.S.) 212, Frique v. 
Hopkins; 1 Febrero, 400. In Partidas it is said that if 
the owner knew of the alienation, and did not claim 
within the ten vears, he would be barred. 


Tomrgins, Judge, delivered the opinion of the court. 


McNair, the plaintiff in error, was also the plaintiff in 
the circuit court. She sued Hunt in ejectment, and 
judgment being rendered against her, she prosecutes this 
writ of error to reverse that judgment. 

The plaintiff claimed the land in question as a part of Ejectment. _De- 
alarger tract granted by the government of Spain to congant cleat 
Ann O. Camp, her grandmother, and to Antoine Riehle, who was aside 
her father. Riekle, her father, died 25th February, A. D, of Antoine Reih- 
1802, his wife, mother of the plaintiff, being previously ge eng sama 
dead. The plaintiff was married to Alexander McNair, whom plaintiff 
A. D. 1805, and he died in the year 1826, and Ann O, was one; he offer- 
Camp in October, 1803, leaving, as her heirs, three daugh- 8 gy = a 
ters, Mrs. Wherry, Mrs. Bates, and Mrs. Catharine uments, on file in 
Dodge, and three children of the wife of Antoine Riehle, the Spanish arch- 
of whom the plaintiff was one. ee oer 

Hunt, the defendant, claims the land in litigation un- Leuis, purporting 
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june Term, der Pierre Chouteau, who claims under Gregoire Sarpy, 
1838. by purchase ata sheriff’s sale, made on 29th June, 1808, 
were ~=—CSarpy purchased the premises on the 28th day of March, 
McNair v. Hunt. 1802, at a sale then made of the estate, both real and 
personal, of Antoime Riehle, father of the plamtifi, as 
tego of the sale of AOVE mentioned. ‘The plaintiff was born in January, 
the estate of A.1787. In the spring of the vear 1803, Ann O. Camp 
Reihle, deceased, and Gregoire Sarp: divided between themselves a tract 
_— pr nerealer of land, of which the land i in dispute is part, and Sarpy 
of the plantation and those claiming under him have since that time had 
of A, Reihle, de- exclusive possession of it till the present time; andit 
er dove: was admitted that all the right and tile of Gregoire Sar. 
ments, it appear- py to the said land in dispuie, was vested in the defen. 
ed that Sarpy haddant at the time the action was commenced. It was 
sinc gpl also admitted, that in the year 1831, the plaintiff and the 
mentary of Reih- § said Catharine Dodge executed to Lernard Pratte and 
le, and guardian others a deed, conveying all their i tht to a tract of land, 
of his children; being part of a tract of ‘land granted by the Spanish gov- 
that he had made ; J l Bi 
an inventory, and ernment to Antoine Riehle and . ,nn O. Camp, end of that 
applied tothe part of the same tract allotted to the said Ann ©. Camp, 
ee aaa on a division thereof between Gregoire Sarpy and the 
to sell the real es- Said Ann O. Camp, by the surveyor general. 
tate; thathis pe- ‘lhe defendant, to prove that all the right, title, claim, 
tition was stant- and interest which Antoine Riehle had at the time of his 
i eee death to the tract of land orig inally granted to Antoine 
clared himself au- Riehle and Ann O. Camp, of which ihe land in litigation 
La ar ee part, was legally sold and conveyed to Gregoire Sar 
Senco ofthe Lieu, PY» Offered m evidence two do uments purporting to be 
Governor; that the proceedings of the sale of the estate of Antoine 
none naga tiehle, deceased, and an act of sale und adjudication o! 
publicly for eale, the plantation of Antoine Richle ceceased. The plan- 
atthe church — tiff objected to these documents being used as evidence 
Boo ie an His objections were overruled, and they were read in evi 
eitie S, end. sold dence, and the decision of the circuit court was except 
onthe eighth dav ed to, 
aes she potion ann eat ane) ePO) mentioned, contained an ac- 
ha Mlekt. Gov. sunt of tire ale of the i nersona! prope rty of Antoine 
eTnor in perso: tiehle, deceased by hi: CECULOY, ANG i no impor- 


Sarpy, the high mace here, except as it torms. a part 9! same pro- 
ding of which the second gives an oc unt, to wit: 
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ist as to the propriety of admitting them to be readin jyne term, 
evidence as records of judicial proceedings; but it is 1838. 
contended that those proceedings are null and void. The w4—~ 
objections are: McNair v. Hunt. 

1. Ina judicial sale of an estate in which minors are 
soncerned, nothing is to be presumed; but all the solem- 
nities required in the alienation of such estates must ap- 
near to have been observed, or no title passes, and the 
sale is void. The solemnities are: 1. The sale shall be 
for a good and suilicient cause. 2. ‘The estate must be 

ippraised and an mventory made — 3. ‘That there 
shoul ld be thirty days notice. 4. That the real estate 
shall not be sold till the personal is exhausted. 5. That 
there shall be a decree ordering the sale, and it must be 
made by a competent judge. 6. That the sale shall be 
made atauction. 7. ‘That the real estate shall not be 
§ ld for less than the appraisement, and if it should not 

ring that, there shall be a re-appraisement, in order that 
ile terms may be altered. 

By the document here received in evidence, it appears 
that Gregoire Sarpy had been appomted executor testa- 
mentary of Riehle, and guardian of the minor children, 
and had made an inventory; and that he applied to the 
lieutenant governor, stating that it was necessary to sell 
the property to pay debts, and praying that notice might 
be given of a public sale on the 2ist March, 1802. ‘The 
answer to his petition is, “granted as demanded, being 
authorized by the lieutenant governor, who is absent on 
ulairs concerning the royal service, &c. (Signed) Benito 
Vasques.”? ‘lhe land was three times publicly offered 
for sale at the church door after public prayer; first, on 
the 21st March, 1802; second, on the 25th; and third, 
on the 28th, the lieutenant governor attending in person, 
in his judicial character, and performing the duties of 

‘vivener for want of a proper oflicer, and accompanied 
by two assisting witnesses and the public crier. On the 
last day, (termed the last adjudication,) Sarpy was the 

highest” bidder, and became the purchaser for $820, 

which, says the record, being repeatedly cried out by: 

said public crier until half past twelve of the said day, 
ind no other person ofiering more, the voice “one, two, 
tiree” being given, the aforesaid - roma was thereupon 
adjudged to the said Gregoire Sarpy for the said sum of 
eight ‘hundred and twenty dollars, and he gave security 
fs required. Each davy’s proceedings were closed with 
equal solemnity, the lieutenant governor attending in 
person and performing the daties of scrivener. 
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june Term, [tis not pretended that the lieutenant governor tran. 
1838. scended his powers in assuming to direct the sale of the 
wenn = iland, but that Benito Vasques had discharged the duties 
McNair v. Hunt. of judge, is the reason assigned why all this proceeding 
should be declared null and void. Vasques made the or 
1. That by the der for the sale, alleging that he was authorized by th 
customs of this “ — spies ohne y the 
State, whilst gov- lieutenant governor, he being absent on aflairs concern. 
erned by the ing the royal service. ‘The laws of the province affect- 

Spanish laws, the - the rights of the ‘ties litigant. are as »} 
Lieut.Governor 0g the rights of the parties litigant, are as much a part 
had aright to au-Of the laws of this lanc now, as the acts of the general 
oe er er assembly, and the courts of this State are equally bound 
t s os! . ~ ° . i 2 . 
judicial duties. tO take notice of each; but in the absence of any evi 
dence of the laws of Spain in that behalf, we should be 
bound to believe that Benito Vasques, assuming to act as 
judge, was really authorized to do so. ‘This presump 
tion is strengthened when we see the lieutenant take 
up and conclude the judicial proceeding commenced by 
hisdeputy. The counsel for the defendant has not, how. 
ever, left us without light, but has furnished us with an 
authority showing that a secular judge may appoint a 
deputy on occasion of absence, as well as for other rea 

9 

sons; the lieutenant governor was absent on the royal 
service—see Curia Phillippica, sec. 6. It seems that the 


Spanish law writers express by the word null or nullity, 
what we do by the words void or voidable; an absolute 
nullity is what we define by the word void, and a simple 
% Itis not clear nullity is what we term voidable. One reason assigned 
thatthirty days for deciding the whole proceeding to be void is, that there 


notice were ne- “i , ee 4 a ee ee “a 
seusery. tothe ve~ TOPE BOE thirty days notice given of this sale. ‘To prove 


lidity of asale by that there should have been thirty days notice of the 
an administrator, sale, or rather, as I suppose, to prove that this sale was 
"sen a eg not made on suflicient notice, we are referred to an or 
end, even if it derof the superior court of the territory, made in the 
were 80, a omer year 1806. Itisin these words: “It is ordered by the 
acc: court that the land in the petition (to foreclose a mort- 
ings voidable, and gage) mentioned, be advertised, cried and sold, according 
their validity to the Spanish custom, three several Sundays next,” &c. 
could not be qre*- Fully according with the plaintifl’s counsel in the belief 
eral suit. that the judges of that court were able men and had 
much better opportunity than we have to ascertain the 

Spanish custom 1n this behalf, I am at a loss to discover 

how they should be better informed of that custom than 

the lieutenant governor of the day. The counsel of the 

plaintiff seems to have forgot that the notice of this sale 

was given by the lieutenant governor himself, in his own 

roper person, and that Sarpy was altogether passive. 

16 sale was exclusively a judicial sale. It is well ob 
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served by the late chief justice of the supreme court of june term, 
the United States, that the acts of an officer, to whom a 1838. 
public duty is assigned by his king, within the sphere of wenn 
that duty, are prima facie taken to be within his power McNair v. Hunt. 
—see U.S. v. Clarke, 8 Wheaton, 452. The judge then 

spoke of a mere ministerial oflicer; this lieutenant gov- 

ernor Was acting ina judicial character. As publicity 

was the object of the notice, it seems that the number 

’ proclamations might have been the test of correct- 

ness. ‘These proclamations were made when the whole 

population of the village went out from public prayer, 

aud when probably there were not many families living 

wutside of the village within twenty miles distance. It 

ippears from the cases cited that, in Spain, thirty days 

notice Were at some remote period required, and proba- 

uly sull are, but for what reason the crown of Spain 

wuld require thirty days notice to be given in this then 

wlony, fam unable to see, But even if that were the 

law, 1 should say that the act of the sale was merely 

voldable, and could not be now questioned in a collateral 

suit; as much may be said of all the other objections 

here made. 

An inventory, it is said, should have been_made. Well,3. There was 
itseems one was made, for Sarpy in his application so s*ficient proot, 

: ae in this document, 
states it, and it is not unreasonable to suppose that the that an inventory 
ieutenant governor would not otherwise have suffered was made, and an 
ihe sale to proceed. But an appraisement should have @PP!4'sement was 
} na . + . 8 unnecessary. 
been made. ‘lhe most convenient mode of appraising ' 
these goods, was to do it while the sale proceeded, and 
while the court was sitting, to approve or disapprove. 

The real estate should not have been sold till the per-4. Though the re- 
onal estate was exhausted. ‘The real estate, it seems sears mye 
trom the record, was not sold till the personal estate was ie ounganet be- 
exhausted,and it must now be supposed that tie court then fore the Lieut, 
sitting, decided the sale to be necessary, or rather, that ices — 
it was decided to be necessary when Sarpy applied for eee oe befuee 
an order of sale, on proof then made, proof, too, which he ordered the 
itis a§ unreasonable to suppose would be preserved on sewer — 
record, as that an executor or administrator of the pre- gal soomuaipeien 
sent day should preserve the evidence by which theis, that such was 
wunty court 1s satisfied that he ought to have an allow- o eo 
ance for money paid out in the proper discharge of tag a i 
duties. The court, in the settlement of estates, repre- with law. 
sents the government or commonwealth in the protec- 
tion of the rights of the successors, and those interested 
itust attend and inake their objections then, in due form 
{ law, or be forever after silent. No honest man of 
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JUNE TERM, COMMon sense would ever take on himself the adminis. 
1838. tration of an estate on other terms. 
Nee The sale was made at auction, as abundantly appears 

McNair v. Hunt.on the face of the record, and with a degree of caution, 
perhaps, never at this day practised. ‘The lots were 
very small, and the purchaser of each particular lot gave 
security for each: lot as he purchased. 

But Sarpy, the executor and guardian, purchased the 
land. 
‘Lhe guardian and others may purchase with the per- 

5. By the laws Mission of the judge—1 Febrero, p. 394, No. 2; 3 Fe. 

theninforce.a brero, p. 47, No. 85; and 5 Febrero, p. 20, No. 301. The 

guardian might same authorities show that the plaintitf might, within 

purchase land four years after she came of age, viz. in January, 1808 

with permission aged . é “oo - - gear if, Us 

of the judge. have objected to any of these proceedings tor good cause 
shown. ‘The probate courts of the territory, the court 
of common pleas, and the courts of chancery establish- 
ed in 1810, each had jurisdiction. The judge presided 
at the sale when Sarpy purchased, and consequently he 
purchased by permission. 
The principal privilege of the minor is the benefit of 

6. That, finally, an entire restitution which is granted him, (says the 

the plaintiff, by | é : . eue PE . 

the laws then in Same author, ps 92, vol. 5,) on account of his want of 

existence, could, experience, |,ability to imposition and traud of his ad- 
atany time with- versary,in those contracts in which he is prejudiced. It 

* denged hare ge might not have been at all disadvantageous either to Sar- 

and sale, have ob- py or those claiming under him, to have restored the 

jected to the pro-]and in dispute at any time alter the year 1808, and the 
neo a ag defendant, Hunt, began to improve the land by building, 
failing todoso, &c. The money produced by the sale, and interest at 
the judgment and § per cent. was probably more than it would then have 
ee ;, been sold for. But instead of proceeding to set aside the 
but voidable, can-Sale in a court of proper jurisdiction in due time, this 
not now be at- action of ejectment is commenced, and the whole record 

a ain tl the proceedings before the lieutenant governor is ob- 

inacollateeal jected to as evidence, as if it were a mere blank. 

#uit. Every judgment, says the same author, has in Its favor 
the presumption that it has been rendered according to 
the form prescribed by law, with the knowledge of the 
cause, and by a lawful judge having jurisdiction to ren- 
der it, particularly if he be a superior one; and if it is 
an ancient one, the presumption Is increased, that all the 
requisites and substantial solemnities preceded it. Ne- 
vertheless, as it happens frequently that judgments con- 
tain the defect of nullity for various reasons, which | am 
about to specify, they can be attacked and rescinded for 
this cause, although it be that, if the parties agree to it, 
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‘he null judgment is confirmed, for the null act becomes syne rerm, 
valid by the consent to it, as is said in the law. 1838. 

The judgment may be null or unjust. Itis callednull wae 
when it 1s rendered against the form and solemnities re- yeNair v. Hunt. 
juired by the laws; and unjust when it is rendered 
against the rights of the litigant; wherefore, lawyers in 
appeals pray the superior court to declare it null, or re- 
voke 1t as unjust. 

Judgments may be called and are null for want of the 
iudge’s jurisdiction or the citation of the party—see 4 
febrero, p. 336-7. 

‘These last are what we call void judgments, and if the 

leiects alleged in the proceedings belore the lieutenant 
sovernor, of which the record offered in evidence con- 
rained a history, be such, then the circuit court should 
have rejected the evidence as inadmissable. But this is 
vot pretended, and the nullities pointed out in the pro- 
‘eedings are merely what we call errors, for which the 
proceedings of the lieutenant governor might (if appli- 
ation had been made in due time to the terrritorial 
‘ourts) have been possibly rescinded and revoked. 

But it is contended that this tract of land was grant- A possession of 
ito Mrs. Ann O. Camp and Antoine Riehle, jointly, a . 
and that no partition was made betweent Nem, and that sleimine amder 
the land in dispute being common to both, the plaintiffhim, is sufficient 
entitled to recover, in this action, one-third of one-‘° pegenicemin 
lourth, or one-twelfth part of the tract of land held by ° es P 
the defendant under Sarpy. ‘The evidence is the act of 
partition admitted on the record to have been made be- 
tween Ann O. Camp and Sarpy inthe spring of the year 
1803, and the absence of any positive proof of a parti- 
tion between her and Riehle im his lifetime. In the act 
o: sale, it is described at the first adjudication, as a plan- 
tation “formerly belonging to the deceased, containing 
one thousand four hundred and fifty-two arpens of land, 
part of which was under fence, on which there stands a 
dwelling house, &c. and orchard; which land is bounded 
onthe one side by the widow Camp, on the other by 
lands of Carondelet, and on the other by the domain 
of the king, as appears by the figurative plat of survey, 
and as the same stands or this day.” 

More than one year after this sale, Ann O. Camp was 
living, and made with Gregoire Sarpy an act of partition 
of thisland. It was also admitted that in the year 1831, 
the plaintiff and Catharine Dodge executed a deed to 
Bernard Pratte and others, by which they conveyed all 
that certain tract of land, and all their right, &c. to and 
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JUNE TERM, in the same, whether by descent or purchase, being part land 
1838. of atract of land granted to Antoine Riehle and Ann 0, give 
nvm = Camp, by the Spanish government, and of that part of arisi 
MeNair v. Hunt, same tract allotted to the said Ann on a division thereof adin 
between Gregoire Sarpy andher. How long Riehle may prie 
have been in possession of the tract sold as his planta testi 
tion, does not appear. But it appears that he had erecteda mad 
dwelling house and other out houses, planted an orchard, exec 
and made an inclosure; and these acts were so notorious thin, 
as to gain the land the reputation of being called at the proc 
time of sale, the plantation formerly belonging to the de- wou 
ceased. If, however, we unite to his possession that of reco 
Sarpy and those claiming under him, till the time this suit four 
was commenced, we have a possession of more than deed 
thirty vears. A figurative plat of survey, (according to In 
the record.) as the same stands on this day, was exhibited mitt 
on the day of sale. No jury could hesitate to find, un- 
der such circumstances, that a division of this land be- 
tween Ann O. Camp and Antoine Riehle had taken place 
in his lifetime, and that the act of partition made by her 
and Sarpy in October, 1803, was but a recognition of the 
former act of partition made between her and Riehle in 
his lifetime. 
But the question recurs, why did not the plaintiff com- 
plain to a competent tribunal in due time to have this 
sale to Sarpy set aside? In deciding on the points of law 
arising on the record 'n this action of ejectment, we are pin 
required to look into another record of proceedings that 
took place thirty years past, and to discharge the duty 
of judges and jurors, bv declaring whether there ever 
had been a partition of the land granted to Ann O. Camp 
and Riehle, in the lifetime of Riehle. ‘The jury, in my 
opinion, were bound to consider the fact as proved, and if 
it were open to them, there is on the record an abundance 
of evidence to justify a finding of a partition in Riehle’s 
lifetime between him and Mrs. Camp, his mother-in-law. 
Was any error committed vy the circuit court in the 
instruction given to the jury? 
The court instructed the jury, that if they should not 
be of opinion that there was fraud in the preceeding, on 
the part of Sarpy and those claiming under him, the de- 
fendant has made out a legal title to the land in question. 
The whole of the evidence in the cause, except one 
deed, was admitted evidence, and record documentary 
evidence. ‘This deed was proved to have been made by 
Mrs. Catharine Dodge to the plaintiff, and by it she grant- 
ed to the plaintiff all her right and title of, in and to the 
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land in dispute,on the 7th May, 1831. It was the exclu- 
sive province of the court to declare to the jury the law 
arising on the documentary evidence, and also of the 
adinitted evidence; and it might, with the utmost pro- 
prety, have declared to the jury, whether or not, on the 
testimony, documentary and admitted, the defendant had 
made out a legal title. ‘The deed proved to have been 
sxecuted by Mrs. Dodge could avail the plaintilf no- 
thing, unless the jury believed there was fraud in the 
proceedings on the part of Sarpy. In that case she 
would, if the jury had found the deed to be good, have 
recovered one-twelfth part in her own right, and one- 
fourth part in the right of Mrs. Dodge, the maker of the 
deed. 

In giving this instruction, then, the circuit court com- 
mitted no error as it seems to me. 

lor reasons above given, then, | am of opinion its judg- 
ment ought to be atlirmed, and such being tiie opinion of 
ine Other judges, it is aflirmed. 


N. B. On the argument of this cause, the counsel for 
the appellant abandoned the point made in his brief, that 
the sale of the estate of Antoine Riehle was not order- 
ed by competent authority, and admitted that the lieu- 


ienant governor might,in his absence, appoint a deputy 
to discharge his judicial duties. But when I wrote the 
pinion, 1 did not recollect it. 





Avueustus H. Evans v. Bensamin Witver. 


Ejectment. Plaintiff and defendant both claimed under one Priec. 
Detendant gave in evidence three judgments of the supreme ceurt, 
entered May, 1821, affirming the judgments in the court below, and 
viving judgment for costs—execution and sale by sheriff toune 
Riddick, for the use of the three judgment creditors. The certifi- 
cate of sale andterms was made by the sheriff under the law of 
1821, stating the purchase, &c., and that purchaser would be enti- 
ued to a deed intwo years anda half from that date, unless Price, 
or some creditor of Price, redeemed. The land was redeemed iu 
1826 by C. & P., one of whom wasa judgment creditor of Price, 
with the money of Price, and the deed was made to C. & P. to se- 
cure the payment of their debts. ‘The land was sold by au agent 
of C.& P. but all the debts due them were not yet paid. 

Plaintiff claimed under a purchaser, at a sheriff's sale, of the 
same land, made efter all these transactions occured. Held: 
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2. 1. Whether the act of °21 allowing the redemption of the proper. 
ty sold by the debtor within three years, &c. be constitutional or 
not, it would not invalidate defendant’s title; for, if the act was un- 
constitutional, the sale to Riddick was absolute, and the substitu. 
tionoft C.&. P. by consent of Riddiek, was clearly legal, and would 
show title out of plaintif. he 5 

3. 2. A sheriff's certificate, under the act of ‘21, commencing in the 
name of the sheriff, Sut signed by the deputy sheriff, is good— 
the signature of the sheriff not being essential, where it purports in 
the body of the instrument to be his act. 

4. 3. Where such certificate, by mistake, recited that the land could 
only be redemed within two vearsanda half, instead of three years, 
as the law provided, such mistake, as it produces no injury to any 
one, and the law tixes the time of redemption, does not inyalidate 
the instrument. 

5. 4. It was errorinthe court to instruct the jury, “ that defendant 
had made out his case,” there having been oral and written testimo- 
ny, on which the jury had a right to act. 

6. 5. That Riddick conveyed to C.& P.as judgment creditors, when 
in point of fact, C.alone was such, isa matterof which no one can 
complain, and does not therefore invalidate defendant’s title. 

7. 6. As Price redeemed with his own money, and saw proper to place 
the title in C. & P. to secure thein, the legal title is in them, witha 
resulting trust to Price, after the satisfaction of theirclaings. This 
resulting trust was liable to execution, and whatever it may be 
worth, was sold by plaintiil’s alienor. 

8. 7. The sale of the land by the sheriff ina lump, instead of par 
celling it out,is not illegal, If it did injure any one, it should have 
been objected to atthe proper time and bythe proper person. 

9. 8. Itistoo late to object that there were no judgments on which 
the executions issued. This objection should have been made on 
the return of the executions, and they might have been quashed; but 
in fact there were judgments, at least, for costs. 


J. Spalding, counsel for appellant: 

1. First,the certificate of the sheriffs sale, under the 
act of 1821,cannot be made the foundation of any title. 
1. Because it was not signed by the sheriff, J. C. Brown, 
but,by J. K. Walker,inhisown name. 2, Because it was 
not filed in the clerk’s office within ten days after it was 
made, as the law required. 3. It was not in conformity 
with the law, as it gave a wrong time for redemption: 
4. Because eight parcels of land were sold in a lump, and 
the sale was void. 

2. The second point is, that if the sheriffs sale was 
not void, yet no right could vest in Comegys & Perse 
house, because they were not judgment creditors. 2 
Because it was Price who redeemed, and not Comegys 
& Persehouse, for it was done with Price’s money. 

3. As to the executions issued from the supreme 
court, there was no judgment to issue them on. 

4. ‘Lhe fourth point is, that the deed by the sheriff to 
Comegys & Persehouse is void, because when it was 
made, the act of redemption of 1821 was repealed. 

5. The fifth point is, that the instruction of the court 
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to the jury was too broad; it left nothing to the jury to 
pass ON. 

6. The sixth point is, that the law of 1821, respect- 
meee ‘btor and creditor as regarded executions then i issu- 

id, Was unconstitutional, and therefore nothing passed 
by the sale to Riddick, the sheriff’s certificate to him, and 
tie redemption of the land by Price for the use of Come- 
sys & Persehouse. 


i. R. Gamble, counsel for appellee: 

1. The act of 1820, p. 74, sec. 21, authorizes this 
ourt to carry its own judgments into eflect, by execu- 
tion, in such manner as is proper; and the practice of this 
court, at this time, was to execute such judgments in 
manner here done. 

2. The legal effect of the judgment in this court has 
been carried out by the executien in the form of execu- 
‘ion adopted. Also, if there had been any variance in 
ihe manner alleged, the error might have been amended, 
end here the purchaser would be protected by the samo 
principle—Laroche v. Washbrough & Mailand, 2,T. R. 
735; Shaw v. Maxwell, 6 ‘I’. R. 450; Bissell v. Kepp, 5 
John. R. 89; 8 John. R. 365; 13 John. R. 97, 549; Col- 
lier ads. Easton, 1 vol. Mo. Dec. 421; McNair v. Lane, 2 g 
vol. 58. 

3. If the redemption law was unconstitutional, then 
the sale, instead of passing a redeemable interest, passed 
the absolute title, and whatever evidence of such sale 
was given, would have the legal eflect of conveying the 
whole title without any power to redeem in Price or a 
creditor—see 1 Litall’s Rep. 16. 

4. The repealing a law leaves all that constituted the 
\aipity of proceedings under the law repealed, wnatiect- 
ed, ‘The validity of the proceeding consists in its hav- 
ing the same effect in law as it would have had under the 
aw which was repealed. 

5. Neither Price, nor any person claiming under him, 
can objéct to the correctness of the redemption which 
was eflected by his means and for the benefit of his cred- 
tors, and without which the property was gone from 
ium and his heirs forever. 


McGinx, Judge, delivered the opinion of the court. 


Evans brought an action of ejectment against Wilder, 
the defendant, i in the circuit court of St. Louis county. 
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sunE Term, ‘the defendant pleaded not guilty. Verdict and judgment 
1838. for the defendant, Wilder. [vans appealed to this court, 
ana It appears by the record that the lot lies in the city 
Evans v. Wilder. of St. Louis, and that both parties claim under one Ris 
Ejectment. Pitf.don H. Price. 


and def. both Iivans gave in evidence a judgment recovered by him 
claimed under : 


one Price. Def, @gainst Price, in the circuit court of St. Louis county, 
gave in evidence on the 4th of August, 1829. An execution issued there. 
three judgments on on the 24th of February, 1831, which was levied on 
of the sup. ct. en- ; ; ? ; 

tered May, 1821, the lot in question, and the same was sold by the sheriff 


afirming the on the 31st March to Evans, and on the 13th of April the 


} » sof the * 43° . . 
a of vad sherili made a deed to Evans. [vans then gave in evb 
cour elow, anc : . ¥ « os o r ee 
giving judgment dence another execution on the same judgment shortly 


for costs—execu- alterwards, and a levy and sale of the same lot to John 
tion and sale by F. PDarby—a deed to Darby by the sheriff, and thena 
sheriff to one Rid- 9 ag E Z hear, idan It eeake onred thai aan 
dick, forthe use @€¢d to vans by Varby. was also proved that at the 
of the three judg- time of bringing this action, Wilder was in possession of 
Sg the lot in question. 

1€ Certificate o ATi} dine eae -e thr ; thi 
ladda watenn Wilder then gave in evidence three judgments of this 
was wade by the court against Price; one in favor of C. W. Ilunter; one 
— — = in favor of D. Coalter; the other in favor of the Bank of 
aw o oct, Sla- ng: | = ‘ oa 4 ‘ i ay Q9 
ting the purchase, Missouri—all rendered 15th day of May, 1821. It ap 
&c., and that pur- pears, also, that the suits in which these judgments were 
chaser would be rendered, were commenced in the circuit court, and judg- 


entitled to a deed ‘ -: es , = ; 
in two years and ments rendered therein, and the same were ailirmed by 


a half ‘from that this court. 


date, unless tm The following is the form of the judgments in. this 
a > 7 . . . 
of Price redeom. court: Whereupon, it is considered and adjudged by 


od. The land was the court, that the judgment aforesaid, in form aforesaid 
redeemed in 1826 rendered, be in all things affirmed, and stand in full force 


isc aka’ and virtue; and it is further considered that the said de- 


ment creditur of fendants in error recover their costs and charges by 
Price, with the them laid out and expended, and that they thereot have 


money of Price, ie ia a : . vet 
and the deed was execution.” [Executions issued on these judgments short- 


made toC.& P. ly afterwards, and these were levied on the lot in ques- 
to secure the pay- tion. On the 28th of August, in the same year, it was 


are palma to Thomas F. Riddick for the use of the Bank, Da- 


sold by an agent Vid Coalter, and Curcier Ravesis & Co. of Philadelphia. 
aC. & P., but The deputy sheriff, in the name of the principal, on the 
all the debts due... wv act vite ie , . , 
them were not ver Sales executed a certificate to Riddick as aforesaid, under 

aid. “the act of 1821, for the relief of debtor and creditor, 


Pitf. claimed stating the purchase by Riddick, the consideration, and 


ander a purchas- . : : ‘ 
archers that he would be entitled to a deed in two years anda 


sale, of the samehalf from the date of the certificate, unless Price, or 
land, made after some other creditor of Price, should redeem within the 
all these transac-,: 

“ oe time. 

tions occurred. 5 : 
Held: The defendant then gave in evidence a deed of the 
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sheriff of St. Louis county, to CorneliusComegysandJohn jung term 
Persehouse, for the lot in question, dated 26th of May, 1838. 
$26, which recited the sale to Riddick, and the redemp- wero 

tion of the property by Comegys & Persehouse, as judg- Evans v. Wilder. 

ment creditors of Price, and conveyed the property to 

them as such. 

The defendant then proved that at the time the sher- 
ifi’s sale was made to Riddick, and at the time the sheriff 
made his deed to them, Comegys was a judgment creditor 
of Price to the amount of $1,135 60. 

The defendant then gave in evidence to show that 
John O'Fallon, as the agent of Comegys & Persehouse, 
paid the judgments against Price on which the property 
was sold, and that the same was paid with money fur- 
nished by Price, and that Comegys & Persehouse were 
to hold the property till 1st September, 1827, as security 
for the debt Price owed them, and that he, as agent, had 
alterwards sold the property to pay said debts, but that 
alarge amount yet remained unpaid. It was not entire- 
ly clear, from the evidence, whether O'Fallon was law- 
fulagent to do the business. ‘This evidence the defen- 
dant gave to show title out of Evans at the time of bring- 
ing the action. ’ 

The plaintiff objected to the reception of all the de 
fendant’s evidence. The court overruled all the objec- 
tions and permitted the evidence to go tothe jury. ‘The 
court then, on the application of the defendant, instruct- 
ed the jury that the defendant had made out his defence 
and was entitled to a verdict, which instruction was ex- 
cepted to. 

The plaintiff makes many objections to the defendant’s 
proceedings. He made a motion for a new trial, which 
was overruled. ‘The first reason is, that the verdict is 
against law and evidence. 2. The court admitted ille- 
gal and improper evidence. 3. The court gave wrong 
mstructions. ‘To reverse the judgment the appellant, 
Evans, makes the following points by Mr. Spalding, his 
counsel: 

1. First, the certificate of the sheriff’s sale, under the 
act of 1821, cannot be made the foundation of any title. 
1. Because it was not signed by the sheriff, J. C. Brown, 
but by J. K. Walker, in his own name. 2. Because it 
was not filed in the clerk’s office in ten days after it was 
made, as the law required. 3. It was not in conformity 
with the law, as it gave a wrong time for redemption. 
4. Because eight parcels of land were sold in the lump, 
and the sale was void. 
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JUNE TERM, 2. The second point is, that if the sheriff’s sale was 
1833. not void, yet no right could vest in Comegys & Perse. 
wane ~=sihhouse, ores they were not judgment creditors, , 
Evans v. Wilder. Because it was Pric e who redeemed, and not Comegys 
é& Persehouse, for it was done with Price’ Ss money. 3, 
It was not proved that the redemption money was paid 

to persons entitled to it. 

3. The third point made is, that as to the executions 
issued from the supreme court, there were no judgments 
to issue them on. 

4. The fourth point is, that the deed by the sher'ff to 
Comegys & Persehouse is void, because when it was 
made, the act of redemption of 1821 was repealed. 

5. The fifth point is, that the instruction of the court 
to the jury was too broad; it left nothing to the jury to 
pass on. 

6. ‘The sixth point is, that the law of 1821, respect- 
ing debtor and creditor, as regarded executions then is- 
sued, was unconstitutional, and therefore nothing passed 
by the sale to Riddick, the sheritl’s certificate to him, 
and the redemption of the land by Price for the use of 
Comegys & VPersehouse. 

I do not deeim it necessary to exrmine all the objec- 


tions made to the title set up by the defendant. ‘This t- 
tle is oflered to show title out of the plaintiff, and notto 
prove any title in the defendant. 

IWhethertheact. With regard to the last question made by the plain- 


of °21, allowing tiff in error, 1 will say, that it seems to me to be per: 
the redemption of , 


the property sold fectly immaterial whether the act of 1821, be constitu- 
by the debtor, tional or not; for if the act be unconstitutional, then the 
wire ea cone COMSequence Must Le that the sale of the property, bya 
yer e. be - - : wer 
Stitutional or not,/awful execution, was absolute to Riddick without re- 
it would not inval- - dempti on, and so the legal title would remain in him for 
pore eng ten the use of Coalter, Liunter, and the Bank of Missouri, un- 
s) rueéeac 
unconstitut: onal, less he passed the ttle by his act to ) Comegys ¢ & Perse- 
the sale to Rid- house. While the sheri{i’s deed was not yet made to 
re 72 an] . 
dick was ebso- him, he permits = reden ption t bet nade and consent: 
lute, and the sub- d th C stad onal aii fon eoakuall afi 
stitution of C. & €@ that Uomegys prsenouse suculd be substitute or 
P. byeonsent of him as graiilees un ides the sheriil’s sale. That this sub- 
Riddick, was sty; tution. is allowable by law, see the case of Glasscock 
clearly legal, and ie +, ‘ol. M — “igi 
would show title Ve vVartiett, etal. 4 vo . LO. Ate 60. it seems to "més, 
ut of Pirf. therefore, that the sheriffs deed being sufficient in form 
to pass the title under the circumstances to Comegys & 
Persehouse. the title is there, if the act of 1891 be un- 
constitutional. 
i will now suppose the act to be constitutional, and 
proceed to examine lie case on that ground. 
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‘The first point made by the counsel for Evans is, that syne term, 
the court ered in refusing a new trial. The reasons, as 1838. 
above stated, are: 1. That the verdict is against law UWeymew 
and evidence. 2 That the court admitted illegal evi- Evans v. Wilder. 
dence. 3. ‘That the court gave wrong instructions. 

As to the first point, the allegation is too general to re- 
quire aminuce investigation. 1 will therefore pass to the 
second point, which is, that the court admitted illegal 
evidence. ye 

A part of the evidence said to be illegal, is the sheriff’s *,.4 gies ~. 
certilicate of sale under the act of 1821. The act re- det-of Ma as 
quires the sheriff to give a certificate to the purchasers mencing in the 
of the fact of the sale, which certificate shall recite the 22m of the sher- 
sum for which the land was sold, and the time whea the so pal 
right of redemption wall expire. is good; the sig- 

“This certificate begins in the name of Joseph C. Brown, i “ ng 7 
sheriff, and is not signed by him, but is signed by J. Ke ccceutial, where” 
Walker, deputy sheriff, It is true, that all acts to be it purports in the 
done by the sherifl, must purport to be done by him. bedy ot the in- 
‘This certificate does purport to be done in the name of {omentte wanes 
he sheriff; there is, then, no defect in this partioular. 3. Where such 
ls it then necessary to prove the act was his—that his ce'tificate, by 
name should be signed at the bottom of the paper? Pr meen hig 
think not, for by the record it appears that the principal could only be re- 
made and signed the advertisement--that the sale of the deemed within 
property would be made on the day the certificate certi- }“).?¢2"" 244 
lies it was made. It also appears by the same record three ‘cars, as 
that Walker acted as deputy sherifi in several instances. the law provided, 
| therefore conclude that he was in truth the deputy sher- el tier 
ifofJ.C. Brown, and that the objection is of.no real value. jury to any one, 

The next objection is, that the certificate says the and the law fixes 
property is redeemable in two years and a half, and that Aas tha 
the law gives three years for redemption. I consider not invalidate thre 
this a mere mistake and of no consequence. The date instrumeut, 
of the certificate shows when the sale was made. The 
law shows when the time of redemption expires more 
eflectually than any certificate could do. in this matter 
av one could be misled or injured. 

It is next alleged that the certificate was not recorded 
inten days from its date. ‘The act does require this to 
be done. but the certificate was recorded in two or three 
lays thereafter, and before any possible injury was done 
‘o any one. ‘There is, therefore, no force in this obiec- 
ion. 

ihe third reason jor anew trial is, that the court gave 
‘rong instructions to the jury. : 

l 


| 


=] ; cel A ear 4. Ti was error in 
le court iustructed the jury “that the defendant had tie court to in- 
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yonge Term, made out his defence.” In this case there was both re. 
1838. cord and verbal testimony, and to decide that the defen. 
wn = dant had made out his case, was taking the whole case 
Evans vy. Wilder.from the jury. This view is sustained by this court in 
the case of Sibley v. Hood—3 Mo. R. 298; and 4 C, R, 
Struct the jury, ) See : 
“that def. had 71+ On this point alone the judgment ought to be re 
made out his versed, But to stop here, would not afford the parties 
case,” there hav- much light regarding their course in future. I will, there 
ing been oral and for ee i to di be ose of s anv of tl | : 
written testimony ore, proceed to ¢ ISpos e of so many of the other points 
on which the jury made, as | deem useful to the ultimate decision of the 
had arighttoact.case, What has been said above, applies to the reasons 
for a new trial, and also to the first specifications of the 
first pomt made in argument 
5. That Riddick = fy) nea dee saaelli-aiel 1 aelaa 
conveyed to C. & wil now attend to the seconc point made In argu 
P.as judgment ment, the whole of which is, that first, Comegys & Perse. 
creditors, gol house were not judgment creditors, and that they did 
Int oO ac cs 2 . ° ° . i - 
Calone was Mot redeem, but that Price did it with his own money; 
euch, is a matterand third, there is no proof that the redemption money 
of which no one was ever in fact paid to Coalter and others. 


ne ony As to the first branch of this point, I will say, that 


therefore, inval# there was evidence to prove that one of these parties 
date defstitle. was a judgment creditor; the money was then paid for 
him; he then came within the description of the person 


who had a right to redeem, and the fact that he tooka 
deed to himself, who had a right to redeem, and to an 
other person who had no such right, could be no cause of 
complaint on the part of Evans, or any one else. _ If the 
other had no right to be admitted, then the whole title 
would, by the redemption, vest in the person having the 

right to redeem. 
cides The second branch of the second point is, that Come 
deemed with hisgys & Persehouse did not redeem at all, but that the re 
ewn money, and demption was made by Price, with hismoney. The ev 
erro itetitlein dence in the cause shows the truth to be so. The coun- 
. & P. to secure sel for the appellant insists that on this state of facts the 
them, the legal ti- aw is, that the redemption put the title in Price. 1 will 
te is in them, , consider the law arising on this point. At the time Price 
trust to Price, af- made the redemption, Evans had no lien on the land, nor 
ter the sutisfac- jnterest in the same, and whatever interest he has, arose 
ig re. Several years after this redemption took place. When 
sulting trust was Price etiected the redemption, he had a clear right and 
liable to execu- full power to place the title where he pleased; he then, 
ri whatev- for worthy motives, placed the title in Comegys & Per- 
“ worth, was sold sehouse, because he was indebted to them in large 
to pltf.’s alenor. amounts, and they stipulated that if Price paid them, 
they would re-convey to him. In this respect the trans- 


action partook of the character of amortgage. But the 
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fact that Price purchased the redemption with hismo- sune Term, 
ney, and yet put the title in them by the sheriff’s deed 1838. 
to them as redeeming creditors, put the legal estate mm weA\me 
them, either as mortgagees or as trustees. If they are to Evans v. Wilder. 
be considered as mortgagees in equity, then Evans’ title 

puts in him only the equity ef redemption, and before he 

can claim to have the land, he must exercise the equity 

of redemption by redeeming, then he will be entitled to 

the land. But 1am more inclined to view Comegys & 
Persehouse as trustees for Price, he having a resulting 

trust. It is laid down by Sugden on Vendors, 2 vol. p. 

152, that if a man purchase an estate and do not take 

the conveyance in his own name, the clear result of all 

the authorities is, that the trust of the legal estate, whe- 

iher the conveyance be taken in the name of the pur- 

‘haser and others jointly, or in the name of others with- 

out the name of the purchaser—whether in one name or 

several, results to the man who advances the purchase 

money; although the person in whose name the convey- 

ance 1s made makes no declaration of trust, yet a trust 

will result to the person who paid the money, by opera- 

ton of law. This law, in my opinion, clearly fixes the 

title in the land to be in Comegys & Persehouse. Fur- 

‘thermore, they, as appears in evidence, have made a de- 

‘laration of trust, and if that be not proved, yet the right 

results to Price after the payment of the debts to Come- 

zys & Persehouse; for I understand the law to be that, 

until their debts be paid, the legal title being once in them, 

neither jaw nor equity will compel them to part with 

that legal title to Price, nor any one claiming under him, 

till their whole debt and interest are paid. 

My opinion on this point is, that if the fact should be 
proved to be that Price did, when the sheriff’s deed was 
inade to Comegys & Persehouse, owe them the money 
recited in the deed, they have u lawful right to hold the 
iand till the money be paid. And my opinion further is, 
that whatever interest Price had by way of resulting 
trust in the lot, at the time the sheriff’s deed was made 
to Comegys & Persehouse, passed by the sheriff’s sale to 
Darby—alterwards made subject to the debts of Come- 
gys & Persehouse. I am of opinion, if Price had any 
resulting benefit in the lot at the time it was last sold to 
Darby, under whom Evans claims, the same was subject 
to the law of executions—Revised Code, 1825, 364, sec. 
3, Which declares that the real estate of the debtor, where- 
of another was seized to the debtor’s use, shall be liable 
to execution. 
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jung Term, | There is one point overlooked by me, which I will at. 
1838. tend to, which is, that the sheriff sold the land in a lump. 
wwe )=The Jaw does not require the property to be parcelled, 
Evans v. Wilder. and it requires that not more should be sold than may be 

lal necessary—R. C. 1825, p. 367, sec. 13. _ 
Mand by the sheriff It is most apparent to me that nothing was Jost to 
in a lump, instead Price by selling those eight parcels of |and in a lump; the 
of parcellingit whole only brought about $200; at any rate, not near 
Thitdidinjure enough to pay the executions. If they had been sold 
any one, it should Separately, they might have brought more, but it is not 
have been object-clear that they would have brought enough to pay the 
aaa and by. sue Judgments. But Price was the man to complain of this, 
proper person. and that complaint should have been made on the retum 
of the execution, or as soon thereafter as it could well 
be done. This not being done, I doubt if it can now be 

done. 

The third inquiry on the second point is, that there 
was no evidence the money for redemption was paid to 
the right person. ‘The evidence on this point seems to 
be defective. 

8. Itistoolateto ‘The third point in argument is, that the executions 1s- 
a sued from this court without any judgments. The re- 
ments om which Cords show that there were in this court, three several 
the executions judgments for costs at least. It seems to me, that these 
issued. This ob- executions might well have been quashed on the return, 
jection should ed ; . 

have been made ON the application of Price, but that he would not be 
on the returnof heard on this question after the money had been paid 
etapa over by the sheriff, much less can he be heard after this 
have caee quash-length of time; nor do | see how it can be right after a 
ed;butinfact lapse of many years, to hold the sale vuid in a collateral 
ee pe Nl way- But! think the executions would, at no time, have 
forcosts. been quashed as to the costs of this court. 

This point 1s ruled for the appellce. 

T will say but little on the fourth point made by 
counsel, which is, that when the sheriff’s deed was made 
to Comecys & Persehouse, the redemption statute was 
repealed. My opinion on this matter is, that if, at any 
time, the act was repealed, so that things begun under it 
could not be comp'eted, then the effect would be to leave 
the property in Riddick, at least in equity, for him to 
hold in trust for the benefit of his cestui que trust. 

The fifth point made in argument has already been dis- 
posed of under the third reason for a new trial. 

The question as to the unconstitutional character of 
the redemption act, has already been considered. 

The judgment of the circuit court is reversed with 
costs, and remanded for furiher proceedings. the other 
judges concurring herein. 
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Auten & Dovuenerty v. Bensamn B. Brown. 


i. A refusal to grant a new trial, on motion made more than four 
days after the trial, is not error. 

9, Plaintiff delivered a slave to an auctioneer to sell, and she was 
sold accordingly. In an action by plaintiff to recover from the auc- 
tioneer the amount for which the slave sold, it is necessary for 
him to prove such property in the slave, as will entitle him to re- 
ceive the proceeds of the sale. 

3, Where an interested witness is introduced by either party, and the 
opposite party consents that his testimony be heard, the court should 
let it go to the jury. 


tT. — and J. B. Bowlin, counsel for appellants: 

. Gabriel P. Cerre had no such interest in the matter 
wie consideration, as was in law son to exclude 
lus testimony—1 Starkie’s Ev. 20, 21,22; also, 102, 103, 
104; also, Saund. Pl. and Ev. 941,944-5; 1 Stark. Ev. 
as, 106, 107, &c. 

; ‘The rule which excludes agents in an action against 
the prine ipal for negligence, extends only to cases con- 
cerning tortious acts or negligence; in all other cases 
they are competent—Green v. N. R. Company, 4 T. R. 
590; 2 Saund. Pl. and Ev. 947; Buller’s N. P. 289; 2 H. 
3.590. But in this case the defendants were In capacity 
of agents and not the witness. 

3. It is now well settled that an interest in 1 the ques- 
tion in dispute, is not sufficient to render the witness in- 
competent—2 Saund. Plead. and Ev. 941; Watson v. 
Shelby, 1'T. R. 300; Bent v. Baker, 3 do. 32; 7 do. 603; 
Rex v. Bray, Hardwicke, 306. 

4. In 1 Saund. Plead. and Ev. 67, the competency of 
the purchaser of goods in an action by principal against 


agent for not accounting, is clearly laid down. It ig, 


there said in so many words, that in such an actiog 
purchaser is a good witness to prove the receipy 
proceeds of the sale by defendants.” 
5. Jn an action of the present kind, the plaintif 
vrove the defendants’ retainer and employment as 
in the declaration—1 Saund. Plead. and Ev. 66, 68; 
pez v. De Tastu, 1 Brod. & Bing. 544. The obj¥e 
to Cerre’s testimony came too late; he had been e® 
ined in chief, and after being allowed to go through his 
‘estimony, the court took it” upon itself to tell the jury 
they must exclude all he said, because he was interested 
see 1 Stark. Ev. 123, 124, 125; Ogle v. Pulaski, 3 
Eng. Com. Law, 164. 


Bogy and Hunton, counsel for appellee: 
1. Cerre was an interested, and therefore, an incom- 
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wm ~=siparties; and if, by his testimony, the action of the plain. 

Allen & Dough- tiff were defeated on the ground of unsoundness of the 
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from Allen & Dougherty, who were the agents of both 
































slave, then he would be relieved from all liability. 
2. Thedefendants were directed by Brown to sell the | | 
negro girl for cash; they received the woman; they sold by 
her; she was delivered by them to Cerre; the contract sla 
of the sale was then consummated, and the defendants tha 
liable for the amount for which the negro was sold. the 
3. There is not the slightest proof that the negro i ., 
was returned to Allen & Dougherty or to Brown. She tak 
has never returned to the plaintiff, and what disposition anc 
was made of her by Mull, in whose possession the wit- Hi jo, 
ness put her, does not appear. ia 
4. Thecontract of sale could not be rescinded with Hi jon, 
out proof of fraud and unsoundness of the slave, and pro 
then it would be incumbent on the purchaser to return wa 
her and place the vendor in statu quo—4 Bibb, 91; 1 J.J. casi 
Marshall, 54. Itis repeated, that Cerre failed to retum Hi the 
the negro. ind 
5. The court properly overruled the defendant’s mo Hi (oe, 
tion for a new trial, because it was not made in time. to t 
Judgment was had on the 27th April, and the motion MM ang 
was made on the 3d of May, and one of the reasons filed Hin 
as late as the 5th of May—Mo. Stat. 469. wit 
The authorities cited, are Singleton v. Munn, 3 vol pas; 
Mo. R. 465; Bellesime v. McCoy, Mo. R. vol. 1, p. 318; jer. 
4 Dunford & East, 468, Wilkinson v. Payne, as to newME war, 
trials; and 5 Dunford & East, 436, as to the time to move HH jhe , 
for a new trial. T 
te opin 

Epwarps, Judge, delivered the opinion of the court. was 

me 

This was an action of assumpsit, commenced by Brown ti 
against Allen & Dougherty, in the St. Louis circuit cour, (e,, 
to recover the value of a negro woman sold by them ai yo, 
auctioneers. The declaration contains three counts; the™ fing 
first and second, special counts, setting out in substanc re 
the same state of facts; that is, that the plaintiff deliver... | 
ed the girl to the defendants, to be by them sold and dis cider 
posed of for and on account of the plaintiff, for a certall 0), 
reasonable reward to be paid defendants by plaintiff, 9 to ey 






consideration of which, defendants undertook to rende 
to plaintiff a true account of the sale of said negro; thal 
plaintiff requested defendants to eccount, and that de 
tendants retused to do so. The third count is for money ha 
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and received to the use of the plaintiff. Thedefendants jung rer. 
pleaded the general issue; the trial was had on the 27th 1838. 

day of April, 1838, and verdict and judgment for plam- wes 
tif, On the 3d of May following, the defendants moved Alien & Dough- 
fora new trial, and filed their reasons, and the court aie 
overruled the motion. } 

On the trial, Gabriel P. Cerre was called as a witness 
by the plaintiff, and Cerre proved that he purchased the 
slave, in the declaration mentioned, at public auction, of 
the defendants, who were auctioneers; that at the sale 
the girl was represented as a sound woman, a good wash- 
er and ironer; but that he discovered, after the girl was 
taken home by him, that she was lame and not sound; 
and that a day or two after, not considering himself 
bound by his bidding, he put the girl in the hands of Wil- 
iam Mull for the purpose of sending her back to the de- 
fendants. ‘The sale was a cash sale. Bernard Finney 
proved that he was present and bid for the girl; that she 
was offered for sale by the defendants, as auctioneers, for 
cash, as sound, a good washer and ironer; that he bid for 
the girl as high as $250, and that Cerre overbid him $5, 
and the girl was knocked down by the auctioneer to said 
Cerre; the said slave was present at the sale; appeared 
to be of the age of forty-five years, and apparently sound 
and healthy; but that the witness, on some one remark- 
ing that the girl was lame, desisted from bidding. The 
witness further proved that, after the sale, the negro 
passed out of the auction room, but witness did not see 
her go into possession; but from conversation had after- 
wards with said Cerre, he took up the impression that 
the negro came into the possession of said Cerre. 

The court charged the jury that if they should be of 
opinion from the evidence, that the slave in question 
was sold to Cerre upon the condition of prompt pay- 
ment in cash, and was delivered to said Cerre, or taken 
possession of by him in virtue of such sale, and that 
Cerre either had or had not in fact paid for said slave 
upon the sale thereof and delivery to him, the jury should 
find for the plaintiff. 

As the court had before observed in reference to Cer- 
re’s testimony, the jury should exclude it from their con- 
sideration altogether, inasmuch as in the opinion of the 
court, the effect of Cerre’s testimony, if believed, would be 
to exonerate the defendants in this case from a pecuniary 
lability, and consequently to exonerate the witness him- 
self, who was represented in the sale by the defendants, 


Brown. 
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JUNE TERM, Who, in the eye of the law, were the agents as well of 
1838. the vendee as of the vendor. 

~~ That, although exclusive of Cerre’s testimony, there 

Allen & Dough- was no specific proof of the fact of an actual delivery 

erty of the slave by the auctioneers, the defendants, into the 
hands of Cerre, there was yet some evidence on the sub- 
ject of the possession of the slave by Cerre, which the 
court would leave to the jury, and from which they might 
deduce an inference of the delivery or the non-delivery 
of the slave to Cerre. 

The quantum and measure of damages, the court left 
exclusively to the jury. ‘To these opinions the counsel 
for the defendant excepted. 

A refusaltogrant In this case the trial was had on the 27th day of April, 
anew trial,on and the motion for a new trial was not made until the 
— 3d of May following, after a lapse of more than four days. 
days after the tri-“All motions for new trials shall be made within four 
al,isnoterror. days after the trial”—R. C. 1835, sec. 1, p. 496; and al- 
though the courts may, in some particular cases, on the 
suggestion of the party interested, look into the matter, 
and where substantial justice has not been done, may 
grant a new trial, yet a refusal to do so is not such an 
error as can be taken advantage of by the party who 
has suffered the time in which he might legally have as- 
serted his rights to pass by. But if the court grants the 
new trial, the opposite party can take his exceptions to 
the decision of the court, and have his writ of error, and 
reverse the decision of the court, if the discretion of the 
court has not been exercised soundly in granting a new 
trial. There was no error then in overruling the defen- 
dant’s motion for a new triul. 
Pitf. delivered a The court’ instructed the jury that if they should be 
slave to an pe ,of opinion from the evidence, that the slave in question 
“he was sold ac. Was sold to Cerre upon the condition of prompt pay- 
cordingly. InanMent in cash, and was delivered to said Cerre, or taken 
action by pltf. to nossession of by him in virtue of such sale, and that 
recover from the Cerre either had or had not in fact paid for said slave 
amount forwhich upon the sale thereot and delivery to him, the jury 
the slave sold, it should find for the plaintiff. ‘This instruction was not 
ec aaron broad enough. It exonerated the jury from finding 
property inthe Whether the plaintiff had proved such property in the 
slave,as will en-slave in question as would entitle him to recover from 
ac couneatn defendants the proceeds of the sale of said negro, 
the sale. and was therefore wrong. 
The next instruction was, that the jury should exclude 
Heo ant Cere’s testimony from sheir consideration altogether, !n- 
introduced by ei- asmuch as in the opinion of the court, the eflect of Cer- 


v. 
Brown. 
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re’s. testimony, if believed, would be to exonerate the 
defendants in this case from a pecuniary liability, and 
consequently to exonerate the witness himself, who was 
represented in the sale by the defendants, who, in the 
eye of the law, were the agents as well of the vendee 
as of the vendor. Cerre was introduced as a witness 
by the plaintiffs, and the defendant objected to the ex- 
clusion of his testimony from the jury. Both parties 
then were willing to make him a witness, and they had 
aright todo so. The court therefore erred in excluding 
his testimony from the jury. Whether Cerre had such 
an interest in the event of the suit, as would have au- 
thorized the court to exclude his testimony on the mo- 
tion of a party objecting, is a question about which the 
court is not so well agreed, and one that, for the present, 
will not be decided. ‘The other instructions were pro- 
perly given; but for the errors above, the judgment of 
the circuit court ought to be reversed, and the other 
judges concurring, it is reversed and remanded. 


McGirx and Tompxins, Judges.—We concur in the 
foregoing opinion, except as to the matter of the new 
trial; on that point we think the motion was too late to 
be heard. : 
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Tuomas V. Swearincen v. Tue Strate. 


since the act concerning fines, forfeitures, &c. passed, Feb. 3, 1837, 
assaults and batteries are indictable offences. 


ERROR to the circuit court of Washington county. 


P. Cole, counsel for the plaintiff in error: 


The State relies upon the act of assembly of 1837, 
(see page 63,) entitled “an act directing the mode by which 
fines, pénalties and forfeitures may be recovered,” in or- 
der to sustain this indictment. But the title to the act, 
and the phraseology of the law itself, show that it was 
intended merely to recover a penalty, &c. by indictment, 
analagous to an information ex officio at common law for 
a penalty, or aqut tam civil proceeding—2 Chitty’s Crim. 
Law, page 7; 4 B. Com. 308; 2 Chitty’s Plead. 238. 
By the law of 1825, with regard to crimes and misde- 
meanors, it was provided precisely as in the law of 1837, 
which provision was left out in the revision of 1834, and 
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uay TERM, Substituted in its place, to this effect: “in all cases where the 

1838. a fine or penalty shall be imposed by any statute of this J tor 
vm = State asa punishment for any offence, and no other pro. not 
Swearingen vision for the recovery thereof, the same may be recov. ass 
ered by indictment”—Digest of 1825, 322, sec. 40. The " 
act of 1835 gave jurisdiction te justices of the peacé‘n tv 
certain cases of fines, when such fines were limited to yen 
one hundred dollars. It will, therefore, be seen at once cov 
that the act of 1837 merely re-enacted the law of 1825, Hi terc 
making all fines, penalties and forfeitures recoverable Hi fic 
by indictment—Rev. C. 1834, 481, 525, 215, sec. 29, ture 
This point has never been thought of before; and certain. J con 
ly, since the decision of the supreme court in the case of # ble 
the State v. Ledford, 3 Mo. Rep. 112, and the case of 9 «ct, 
the State v. Johnson, 4 Livi. Ann. Rep. 622, one would 9 2 jt 
have supposed that such a question could not have arisen, i dele 
If the act of 1837 had made assaults and batteries in 9 20t 
dictable offences, it might have been contended that the i :2’s, 
legislature intended the repeal of the law giving justices J the 
of the peace jurisdiction in breaches of the peace; but J st0o 
to say that a law that authorizes the recovery of fines, ‘ret 
penalties and forfeitures by indictment, repeals the law J ‘enc 
giving jurisdiction to justices of breaches of the peace, tu 
the intent and object of the two laws being wholly dis ¥j'!tu 
similar, seems to me to be wholly without the pale of the same 
usual construction of statutes, to wit: that statutes must 9 ot 
be understood and interpreted with reference to their Hj ™y 
context and subject matter—Ruggles v. county of Wash. 9" s' 
ington, 3 Mo. Rep. 496. the | 


indic 


Vv. 
The State. 































Brickey, counsel for defendant: ua 

There seems to be but one question for the considera «0 
tion of this court: Has the circuit court jurisdiction of J ‘!2ri 
this case, or is an assault and battery an indictable of Hy cove 
fence? that 

When we look at the common law authorities, both jeonc 
elementary and practical, we find the law too well estab- se: 
lished, that this is an indictable offence, to require the ‘our 
production of authorities here in this court as to that Bu 
matter. If, then, our circuit court have not jurisdiction ‘and 
of this offence, that jurisdiction has been taken away by Por g 
express statute. I am aware of the act of the legisla: "t b 
ture, passed at the revision of the laws, (Digest, p. 372) ie |: 
by the first section of which act it is declared that “ here: °° re 
after no assault, battery or affray, shall be indictable, but He J 
all such offences shall be prosecuted and punished in a §°U't « 
summary way before a justice of the peace.” Also, of #™ay | 
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the decision of this court m the case of the State v. Led- 
ford. But notwithstanding these authorities, which are 
not controverted, | rely upon the last act of the general 
assembly, page 63. 

This act expressly declares, “whenever a fine, penal- 
tv or forfeiture is, or may be,inflicted by any act of the 
general assembly for any offence, the same may be re- 
covered by indictment, notwithstanding another or dif- 
ferent remedy for the recovery of the same may be spe- 
cified in the act prescribing the fine, penalty or forfei- 
ture.” Now, when these two acts of the Jegislature are 
considered in connection, what is the plain and irresista- 
ble inference to be drawn from them? ‘The first recited 
act, sec. 11, provides all trials under this act “shall be by 
a jury of twelve competent men, who, if they find the 
defendant guilty, shall assess the fine to be paid by him 
not less than one dollar, nor more than one hundred dol- 
ars, according to the nature of the offence,” &c. Here 
the legislature uses the term “fine,” (a term well under- 
stood in law,) to be imposed on the defendant at the dis- 
‘retion of a jury, according to the magnitude of the of- 
ences In the subsequent act of the last session, the legis- 
ature uses exactly the same term, ‘Yéne,”’ penalty or for- 

feiture for any offence, &c. and then declares that the 
«ame may be recovered by indictment, notwithstanding 
another or different remedy for the recovery of the same 
may be specified in the act prescrbring the fine, &c. If 
‘hese statutes be considered contradictory or repugnant, 
the first declaring the offence here charged shall not be 
indictable, although it is declared to be an offence, and 
punishable with fine or imprisonment by a prosecution 
velore a justice of the peace; and the subsequent act de- 
‘laring that all fines, penalties and forfeitures shall be re- 
coverable by indictment, the rule of construction is, 
that the last act shall stand, and if the courts cannot re- 
concile two conflicting statutes, the latter always super- 
sedes and repeals the former; therefore, the circuit 
court would have exclusive jurisdiction of this offence. 

But it would seem the former and latter act may well 
stand together, as not being repugnant or contradictory. 
Por although the former statute declares the offence shall 

iot be indictable, but tried before a justice of the peace, 
the latter declares all fines, forfeitures, &c. shall and may 
de recoverable by indictment. Here the jurisdiction of 
the justice of the peace is not taken away, but the cir- 
‘ult court have concurrent jurisdiction, and the offence 
may be prosecuted in either court, unless the last statute 
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had subjoined express negative words, as that no such 
fines, forfeitures, &c. should be recoverable in any other 
way, or before any other tribunal, than by indictment in 
the circuit court—see 1 Blk. C. p. 89, 90. 

Another general rule of construction is, to endeavor 
to discover the true intention of the law, and whenever 
that intention can be indubitably ascertained, and it be 
not a violation of any constitutional right, the courts are 
bound to obey it, whatever may be their opinion of its 
wisdom or policy—1 Kent’s Com. p. 468. By the act 
of 1837, page 63, the legislature has used the most com- 
prehensive language, such as would embrace every spe- 
cies of offence for which a fine, penalty or forfeiture is 
imposed, and have expressly declared that all such fines, 
&c. shall be recoverable by indictment, notwithstanding 
another or different remedy for the recovery of the same 
may be specified in the act prescribing the fine, &c. The 
question then arises under this statute, what description 
of fines, penalties, &c. did the legislature intend to pro- 
vide for? If any cases are specified, what are they? The 
language here used by the legislature does not seem to 
warrant a limitation of the late. The language used 
seems to be plain, and indeed, without any ambiguity. 
The law then extends to all cases where a fine, penalty 
or forfeiture is imposed by any act of the legislature, and 
the same may be recoverable by indictment; and if re- 
coverable by indictment, the circuit court has jurisdic- 
tion of the case now at bar, and the court decided cor- 
rectly in overruling the motion to quash the indictment. 


Tomrgins, Judge, delivered the opinion of the court. 


The plaintiff in error was indicted in the circuit court 
for an assault and battery. He moved in the circuil 
court to quash the indictment, and his motion being over: 
ruled, he prosecutes his wiit of error to reverse that 
judgment. 

‘The question to be here settled is, whether an assault 
and battery is an indictable offence. 

The act of 20th January, 1835, declares that ‘“hereai- 
ter no assault, battery or afiray shall be indictable, but 
all such offences shall be prosecuted and punished in 2 
summary manner before justices of the peace, as here- 
inafter provided’’—see sec. 1, p. 572 of the Digest of the 
year 1834-5. 

By an act, passed 3d February, 1837, it is declared 
that “whenever a fine, penalty or forfeiture is, or may be 
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inflicted, by any act of the general assembly, for any of- 
fence, the same may be recovered by indictment, not- 
withstanding another or a different remedy for the re- 
covery of the same may be specified in the act prescri- 
bing the fine, penalty or forfeiture’””—see page 63 of the 
session acts. 
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It is contended that, by this act, jurisdiction is given Since the act con- 


to the circuit court in cases of assault and battery. By ¢ 
the 25th section of the third article of the act of 2tst , 
March, 1835, to regulate proceedings in criminal cases, I 
it is declared that ‘in all cases where any fine or penal- » 
ty is, or shall be imposed by any statute of this State as 
a punishment for any offence, and no other provision is 
made for the recovery thereof, the same may be recover- 
ed by indictment.” 

It seems that the legislature intended by the act of 
1837, to make the indictment a more general remedy for 
the recovery of fines and penalties, than it had been made 
by the act of 1835, last cited. There is no exception to 
the provision of the act of 1837, as there is to that of 
1835. It must then, as it seems to me,extend to the of- 
fence of assault and battery, notwithstanding another 
and different remedy for the recovery of_the fines in- 
licted for that offence is specified by the act of 20th 


January, 1835, to define the jurisdiction and regulate 
the ns of justices’ courts in cases of breach of 


the peace. ‘The judgment of the circuit court ought 
then, in my opinion, to be affirmed; the rest of the 
court concurring in that opinion, it is affirmed. 
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R. S. Dorsey v. D. Burns, apmr. or M. Burns, 


A person having a claim against the estate of a decedent, and wishing 
to give legal notice to the administrator of such claim, must state 
in his notice its nature, whether he claims in his own right or by 
right of his wife, &c. 


Cole, counsel for appellant. 
Brickey, counsel for appellee. 
McGinx, Judge, delivered the opinion of the court. 


Dorsey gave notice to the administrator that he would 
apply to the county court of Perry county, for a distri- 
butive share of the estate of Burns, deceased. His no. 
tice, nor does any thing else, show how he claimed to be 
entitled. When the county court held its term thereaf- 
ter, the majority of the court being akin to the parties, 
the cause was certified to the circuit court of said coun- 
ty for adiudication at the first term of the circuit court. 
The parties, by their attorneys, appeared and agreed that 
the cause shouid be continued to the next term, and that 
it should then be tried. When the term came, the par- 
ties again appeared, and Burns, the administrator, sug- 
gested to the court, that Dorsey claimed in right of his 
wife, and that she was, since the last continuance, dead, 
and that, therefore, Dorsey now had no right to any dis- 
tribution. Burns offered no proof of the matter suggest- 
ed, whereupon the court dismissed his case. ‘To reverse 
this dismissal, the cause is brought here. 

Mr. Cole, for the plaintiff, insists the dismissal was 
wrong for want of proof. ‘There can be no doubt that 
if the matter of the suggestion could be of any value, it 
should have been proved before the court could act on it. 
He also contends that the argument was to go to trial, 
and that means a trial on the merits. ‘This is not my 
opinion. ‘This was a trial within the meaning of the ar- 
gument. But Mr. Brickey, for defendant in error, in- 
sists that, although the court may have done wrong in 
dismissing the cause for the reason stated in the sugges- 
tion, it being unproved, yet the judgment is for the night 
party, and ought to stand, and to show it is so, the coun- 
sel insists that Dorsey’s notice of his title is wholly insuf- 
ficient, because his right is not shown; to support this he 
cites the Revised Code, p. 60. I have no hesitation in 
saying that the notice is not good. It is a general rule 
that every one who claims any thing in a court of law. 
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must state his case in such manner that the court can see, 
supposing his case true, he has a right to its assistance. 
In this case, that has not been done, and if the case 
were sent back, nothing could be made of it. The judg- 
ment then, in the whole matter, is for the right party, 


and the other judges concurring herein, the same is af- 


firmed with costs, 





MicnarL Boyer & Wirutam Boyer v. James Wituams. 


A sowed atract of public land in wheat; a few days after, B. entered 
the land, At the ensuing harvest, the wheat was cut by A. though 
aiter repeated prohibitions from B. who, after it was so cut, carried 
off the wheat. A. broughttrover. Held, that B. in purchasiug the 
title of the United States, acquired the right \o every thing growing 
on the land, and consequently tothe wheat sown by A.;and that 
the doctrine of emblements had no application here, the seeding 
not having been legal. 


Cole, counsel for plaintiff in error: . 

1. The circuit court erred in refusing to give the in- 
structions asked by defendant. 2. ‘The court erred in 
refusing a new trial; and 3. The court erred in giv- 
ing judgment for plaintiff below, which should have been 
rendered for defendants. 

‘Then, as to the first error assigned, that is to say, the 
refusal of the circuit eourt to instruct the jury as requi- 
red by defendants, I hold it to be clear law, that the 
United States have complete title to the public land, and 
complete title to every thing growing in the public land, 
and that when an individual purchases land from the Uni- 
ted States, such person, under the laws of the State, ac- 
quires a lawful right to the possession of the land so pur- 
chased, and every thing growing in such land—3 Kent’s 
Com. 307. He can have his action of ejectment to re- 
cover the possession, rents and profits of the land-—-Mo. 
Laws, 234, sec. 2; 281, sec. 28. The defendants sur- 
veyed the land in November, 1836, at which survey Wil- 
lams was present, and removed from the land in the win- 
ter. The relation of landlord and tenant, does not ex- 
it between the United States and squatters upon the 
‘lic land. Williams was a squatter, and a tort feasor, 
\ ha knowledge of the law that he was a dort feasor ; 
‘-t he had no rights there, and that he was subject to 
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ouster frem the land every day by the United States, or 
a purchaser thereof from the United States. His entry 
upon the land in July and forcibly cutting the wheat, was 
a trespass upon the rights of the defendants below, and 
for which, at common law, Williams might have been in. 
dicted. The severance of the wheat from the land could 
not pass the right thereof to Williams, nor could the 
taking of the wheat by plaintiffs in error confer upon 
him a right to recover from them. 

In order to recover in this action, the plaintiff must 
show twothings: 1st. Property in himself; and 2d, an 
unlawful conversion thereof by defendants. Here Wi. 
liams has failed to show property in himself, and the con- 
version of the defendants ceases to be a subject of in. 
quiry. 

The law with regard to emblements will not apply to 
this case, because to give a legal right to emblements, in 
the first place the relation of landlord and tenant must 
exist; in other words, the sowing of the land by Wil 
liams must have been lawful, that is to say, he must have 
been at the time lawfully possessed of the land. Coke 
in his comments on Littleton says, that “where the es 
tate of the lessee, being uncertain, is defeasible by a 
right paramount, then he that hath the right paramount, 
shall have the corn’’-—Coke’s Lit. 55, No. 6; 4 Kent's 
Com. 71. Again: If a disseisor sow the ground and 
sever the corn, and the disseisee re-enter, he shall have 
the corn; because he entereth by a former tiller, and sev- 
erance or removal of the corn altereth not the case. In 
the case of Davis v. Connop, it was adjudged that trover 
lay against an out-going tenant for corn cut by him af 
ter the expiration of his term, although sown by him be- 
fore that time, under the notion of his being entitled to 
an away-going crop—Price Exch. Rep. 53; 1 Chit. Plead. 
149; Wilde v. Cantillon, 1 Johns. Cas. 123. These av- 
thorities show conclusively that when the possession is 
unlawful, that the right to emblements cannot exist, and 
it is respectfully submitted, the possession of Williams of 
the land upon which the wheat was grown, was unlaw- 
ful possession. The circuit court, therefore, erred in re- 
fusing to instruct as required by plaintiff in error. The 
second error assigned is, the refusal to grant a new trial. 
The record shows that the plaintiff gave in evidence to 
the jury, to prove the damages sustained by plaintiff by 
reason of the conversion, and without this proof the 
jury could find none; yet they did find damages. Their 
verdict, therefore, should have been set aside, because 
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the finding was without evidence, against evidence, and 
against law. ‘The circuit court, therefore, erred here 
also. But in conclusion, what would be the effect of a 
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equivalent toa repeal of the first clause of the second 
eection of the law regulating the action of ejectment, 
and the proviso to the 28th section of the law regulating 
forcible entry and detainer, and oust the United States 
from the possession and disposal of the public land— 
Laws Mo. p. 234,16, 281. It would establish the doc- 
trine that the relation of landlord and tenant exists be- 
tween the United States and persons settled on the pub- 
lic land, and that a person so settled is entitled to an 
away-going crop, as against the United States, and as 
against a purchaser from the United States. The third 
error is, rendering judgment for Williams, when judg- 
ment should have been rendered for plaintiffs in error. 
This has been already fully considered. 


Frissel?, counsel for defendant in error: 

At this time it will hardly be contended that the set- 
tler on public land is a trespasser, if so, he is a legalized 
trespasser, and such trespasses are encouraged by the 
owner of the public lands. ‘The numerous-and repeated 
pre-emption laws show that the United States wish and 
expect people to settle upon and cultivate public lands; 
and if so, they do not intend that settlers shall be driven 
off, and the fruits of their labor taken from them when a 
person enters the land settled upon. The decision of 
the court, in the case of James & Massie v. Snelson, 
carries the principle here contended for as far as requi- 
red—3 Mo. Rep. 393. And that case goes farther than 
this, for Massie was not a cultivator of public lands, and 
his acts were legalized by the laws of Congress, by im- 
plication only,it at all. The cultivation and possession 
of public land, by every person who chooses to cultivate 
it, are constantly recognized by the laws of Congress; 
but the cutting of wood and timber from public lands, 
never has, to my knowledge, been directly approved of 
by acts of Congress; and in this lies the diflerence be- 
tween the present case and the case of James & Mas» 
sie v. Snelson. It will not be denied on the part of the 
plaintiff below, that the man who pays his money for, 
and acquires a title to, a piece of public land, is enutled 
to the profits arising from such land, from the date of the 
certificate of entry; but it is not conceded that that man 
can forcibly intrude upon the possession of another and 
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drive him off,and make him lose the fruits of his labor, or by 
taking possession of the crop growing upon the ground, 
Permanent improvements, such as buildings, fruit trees, 
fences, and, in fact, 2!l that would pass with the land if 
sold, under the general pame of appurtenances, unques- 
tionably become the property of the person who enters 
the land; but not so with the property that is strictly 
personal. Our laws consider corn growing in the field 
as other personal property, and,as such, it is liable to 
execution—Stat. of Mo. p. 256, sec. 17; Whipple v. 
Fort, 2 Johns. 418; Stewart v. Dougherty. 9 Johns. 108. 
Now surpose the sheriff had le vied u pon the wheat af. 
ter it had been sown, and before the entry of the land 
made by Boyer, and it had been seid under the levy, the 
pareneser at the sherifi’s sale would have acquired a 
cood title to the wheat, and when it was fit for harvest, 
he might have gone with his servants and have cut the 
wheat, and carried it away—scee Stewart v. Dougherty, 
9 Johns. 108, which is a case in point. The doctrine of 
emblements, at common law, appears to apply to the 
present case. Boyer became the havdionl who could 
demand rent, if any thing at all,m the same manner that 
the United States coula demand rent of settlers upon 
public lands, if they would, and as they have done of the 
workers of mines. ‘There are many ways by which 
Boyer could assert his rights, without taking torcible 
possession of the land. He might have sued in eject 
ment and recovered rent as damaves.if the jury w ‘ould 
have given him any; he might have sued for use and oe 
cupation, and have recovered what a jury would have 
thought right, but it 1s not probable he would have re- 
covered much, for any jury would have said that the 
permanent improvement upon the land was as much as 
Boyer could, in conssience, have asked for the privilege 
of taking off a growing crop of wheat. 

The main argument in favor of Boyer's act of taking 
forcible possession of the wheat, 1 suppose, Will be dert 
ved from the proviso in the 28th section of the law re- 
specting forcible entries and detainers. ‘Toe 1s 
as follows: * Provided, that any person having authority 
from the United States, or lawfully claiming under them, 
shall have power to enter to suc h lands.” ‘fhe fair and 
only c insistent construction that can be put upon i 
clause of the law is, ome the ee who aa s the settle- 
ment or field upon public lands, shall not have ihe reme- 
dy of forcible entry and det tainer against a person who 
buys the land of the United States, and enters upon it 
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peaceably and according to law. Any other construc- 
tion put upon this clause, would war upon and be utter- 
lv inconsistent with the first sections, which contain the 
subject matter of the whole law. It is a rule of con-« 
struction, that each part of a Jaw shall be so construed 
that the Whole shall be consistent. ‘The first section en- 
acts “that no person shall enter upon or into any lands, 
tenements, or other possessions, and detain or hold the 
same, but where entry is given by law, and then only in 

| peaceable manner” —Stat. of Mo. p.277,sec.1. The 
ad and 3d sections give the individual cases that are in- 
cluded in the first section, and undoubtedly include the 
present state of facts; and unless the proviso of the 28th 
section be construed to mean that the person lawlully 
chuming under the United States may enter and take 
possession of the lands thus claimed, in any manner he 
ay see proper, with force or streng hand, or with weap- 
uns, &c. the Boyers must have vio! lated the law. 

Again: Williams claimed and held possession of the 
iand no further than was necessary to remove such pro- 
perty from the land as is strictly personal,and to which 

ie bovers had no more right than they would have to 
corn in a crib, or bacon in a smoke-house, upon the land. 
Their title to the land never has been disputed by Wil- 
ims, and Williams, from the date of their entry, has 
uever claimed any further right than was necessary to 
secure his own personal property. ‘That wheat, corn, &c. 
actually growing, 1s personal property, cannot for a mo- 
tut be disputed, unless we are to overturn the decisions 
ot both England and America, especially where the land 
clanges owners during the time a tenant is in possession, 
whois not the owner of the lands. Where A. sells or 
devises land to B, the corn, &c. growing, passes with 
tue land; but if A.leases to C,and C. soWs corn, and be- 
ivre severance, A. sells the land tuo lb, C. shall have the 
corn. ‘This property in emblements is given for the en- 
couragement of agriculture. Moreover, the tenant who 
has sown has acquired a property in the corn by his ex- 
pense and labor. It was his own in its original state, 
and his property shall not be divested by being sown, 
so—Toll. Ex. 204-5. Corn or any other product of 
lie soil, raised annually by labor and cultivation, 1s per- 
sonal estate, and may be taken in execution—Penhallow 
ve Dwight, 7 Mass. Rep. 34. ‘The United States may 
be considered the lessors, for they permit every one who 
pleases to take possession of the public domain, and do 
not consider them trespassers; and the occupiers of pub- 
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lic Jand may, with regard to the government, be consid- 
ered tenants at will, and as they must hold from year to 
year, in order to get the benefit of what they occupy 
the land for, (that is, the raising of crops,) the govern. 
ment, by law, cannot put the tenant out of possession 
without giving him notice. The selling the land is no- 
tice, and the tenant or occupier is then bound to quit at 
the end of the year from the date of the sale. Williams 
did so. He only claimed the right to remove his wheat 
already sown. ‘This reasoning brings this case directly 
within the rule laid down by Toll. Ex. 204-5. If A. leas. 
es to C, and C sows corn, and before severance, A. sells 
the land to B, C shall have the corn. 


Evwarps, Judge, delivered the opinion of the court. 


This was an action of trover, commenced by Williams 
against the Boyers, to recover damages for the conver: 
sion of a crop of wheat. ‘The Boyers pleaded not guil- 
ty,and Williams joined issue on this plea. Verdict and 
judgment for Williams. ‘The Boyeis moved for a new 
trial, and the court overruled the motion. 

On the trial, Williams proved that in August or Sep- 


tember, 1836, he sowed down a field of wheat, which he 
cut in July following. The Boyers forbid Williams to 
cut the wheat, and claimed it themselves, and afterwards 
took it off. The Boyers then gave in evidence a certif- 
cate of the receiver of the land office at St. Louis, dated 
the 13th day of September, 1836, for eighty acres of 
land, including the field of wheat sowed by Williams as 
above stated. 

The defendants moved the court to instruct the jury: 
1. That if they believed from the evidence that the defen- 
dants entered the land with the United States in Septem- 
ber, 1836, upon which the wheat was grown, which is 
the subject matter of this action, and that said wheat 
was sown by plaintiff, on said land, in August or Sep- 
tember, 1836, who cut the same against the consent of 
the defendants, then the plaintiff cannot recover in this 
action. 

2. That the purchaser of land from the United 
States acquires title to the land so purchased, and to 
every thing growing at the time upon the land so pur- 
chased. ‘These instructions the court refused, and the 
defendants excepted. 

The errors assigned, are: 1. That the court refused 
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she instructions asked; and 2d, that the court overruled yay rerm, 
the motion for a new trial. 1838. 

In refusing the instructions asked by the defendants, wenn 
the court clearly erred. The United States have com- Bogliolo v. Scott. 
picte title to the public lands, aud complete title to every ‘ P 
L: eva - is Ta oes ee ‘A sowed a tract 
thing growing on the public lands. ‘The purchaser of <5 public land in 
land from the United States acquires by the purchase wheat;a few days 
the same title to the land, and to every thing growing — - — 
upon the land, which the United States had betore the (ruin. p Treicionng 

. . = 5 ’ 
sale. ‘The doctrine of emblements does not apply here. the wheat was cut 
To entitle the party to enblements, the sowing of the by A. though af- 

, - mm ‘ Site - ter repeated pro- 
land must have been legal. ‘The court erred in refusing jiyiions from B 
to grant a new trial also. The verdict of the jury was who, after it was 
agamst the law and against the evidence. The judg- . — 
ment of the circuit court ought therefore to be reversed, ) one 
and the other judges concurring, it it is reversed. Held, that B. in 

purchasiug the ti- 
ile of the United States, acquired the right to every —. growing on the land, and 
consequently to the wheat sown by A.; and that the doctrine of emblemente had 
ug application here, the seeding not having been Segal. 





Martie Bocuioto v. Joun Scorrt. 


1. Assumpsit by an attorney for his fee. On the trial, plaintiff offer- 
ed in evidence a letter, containing the terms of the contract, the sig- 
nature to which wasin the hand-writing of his client, the defendant, 
but which was not directed toany one. Held, that, the letter being 
{und tn the possession of plaintiff, and the terms agreed to in the let- 
ter corresponding with those which, it was proved aliunde, plain- 
uff had declared to be the only terms on which he would undertake 
the case, it was properly admitted tothe jury. 

$200 damages were not unreasonable in this case, when a tee of 
$200 was proved to have been the contract between the parties; and 
moreover seemed not to have been an unreasonable compensatien 
for the services rendered. 


APPEAL from the circuit court of New Madrid county. 


A. Cook, counsel for plaintiff in error. 

P. Cole, counsel for defendant in error. 
Tomprins, Judge, delivered the opinion of the court. 
Scott brought his action of assumpsit in the circuit 


court against Bogliolo, and there had a judgment; to re- 
reverse which, Bogliolo appeals to this court. 
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The evidence of the case is, that Scott attended toa 
suit brought against the appe ant by Smith, administra- 
tor of Campane Il. It was proved th: it, at the request o/ 
the wile of the appellant, Alvan Cook wrote to Scott, the 
appellee, to retain hin as his counsel in this case; thet 
Cook afterwards informed the appellant that he had writ. 
ten the said letter, and that the appellant approved th 
act of Cook. It was also proved that the appellant sent 
one Napoleon Lisicier to Sie. Genevieve to see Scott, the 
appellee, on the subject of attending to the said cause as 
his attorney, and that Scott told Lisicier that he would 
not attend to the cause for Bogliolo unless he would give 
him his note for two hundred dollars, with sec urity; that 
Lisicier in a few days returned to New Ma .drid, told 
Bogliolo what Scott had said, and that Bogliolo told Lisi- 
cier he would write to Scott on the subject. The ap- 
pellee, also, by permission of the court, read in evidence 
a letter not directed to any person by name, the signa 
ture to which was proved to be in the hand writing of 
Mattie Bogliolo, and the body of the letter im the hand 
writing of James Evans, an attorney on the part oi 
Bogliolo in the said cause. It was also proved that th 
said letter was in the possession of Scott, and had by him 
been delivered to his attorney in this suit previous to the 
commencement thereot; it was in these words, to wit: 

“New Mapnip, March Ist, 1836. 

*Dear Sir: When I spoke to you to attend as my law- 
ver in the suit of Smith, administrator of Campanell, my 
calculation was to pay you your demand, though no writ 
ten contract was signed. I now understand by Mr. Lis:- 
cier, that you do not consider yourself employ ed, as ni 
specific fee has been promi ised. I now wish you toa 
tend to that case as one of my attorneys, for which 
will pay you two hundred dollars, your fee. I wish your 
strict attention, as the case is an important one to me.” 

(Signed) “MATTIE BOGLIOLO.” 

The reading of the letter was objected to by the de- 
fendant. 

It was proved on the part of the defendant, appellant 
in this court, that Campanell, in his lifetime, instituted a 
suit against the present appellant, on the same note, and 
that the present appellant employed Greer W. Davis to 
attend to the suit for fifty dollars. That case was dis 
missed. Smith took out letters of administration, and 
commenced the suit, which Scott, the appellee, was em- 
ployed by Bogliolo to attend to, and which is the subject 
matter of the suit now pending. No other evidence was 
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‘red by the defendant (appellant here,) and after judg- yay term, 
ent Was given against him, he moved for a new trial, 1838. 
‘, ‘he verdict is against evidence and the weight of ~ 
se ae i hail eh eo patie a contlle: _ Bogliolo v. Scott. 
‘ee 2. ‘The letter of Bogliolo was improperly ad- 
io be read in evidence on the trial of the cause. 
damages are excessive. 
d the letter given in evidence been directed to John Assumpsit by an 
oe at LS) Kew gutenteiniel 4 snealia'ol attorney for his 
» Oo pe sragies cou lave entertained a — t about fee. On the trial, 
ibility of Boglolo to pay the demand of Scott, — It pltf. offered in ev- 
1s very easy to find any good reason to doubt whether — & oe 
= , * ey ale 1 . containing the 
he wrote that letter to Scott. 1. Scott had the letter in terms of the con- 
ssessione fad it been written to another person, tract, the signa- 


Joutiolo ought certainly to have been able to show that tre to which was 

‘ters amd the aavelone mueht. ie oll orokeblie ewe the hand-wri- 

matter, and the envelope mugot, in all prone 1 ty, AVE ting of his client, 

yeen produced, or its loss accounted for. But Cook, at the def, but 

request of Bogliolo’s wile, bad written to Scott to Which was not di- 

sind tx tie: din elt eal bn ce tale ioe sal; rected toany one. 
iitend to the same suit, and he, on being intormed ot It, Held, that the 

approved the act. Cook also says, that he after- letter being found 
‘to Seott, and that Scott told him he would i" possession of 


ae ee lose Tectia roald abies bi pitf. and the terms 
Ce the ¢ Me sunless DOGUO!IO Would give hin agreed toin the 


ovtiolo also sent Lisicier to see Scott at Ste. letter correspond- 
vieve, and the witness states that he did see Scott, ing with those 


ee a i cea Vawieln Aes js which, it was 
ott told him he would not undertake the case un proved aliunde, 


Bogliolo gave him his note for two hundred dollars, pitf. had declared 
th security. ‘his witness further states, that in a few ‘0 be the only 
ys he returned to New Madrid, and then informed M2. eo . 
Hosiolo what Mr. Scott had said,and that Bogliolo said take the case, it 
e would write to Scott upon the subject. The person Was properly ad- 
who could, after reading this letter in which the mission pennone Saeen ep 
Lisicier is spoken of in so particular a manner, enter- 
‘in adoubt whether it was intended for Scott or another 
‘rson,must be very hard to be convinced indeed. To this 
stimony, it may be added, too, that the letter was writ- 
n by Evans, an attorney of Bogtiolo, in the same cause. 
in the reasons assigned for a new trial, why did he not 
state that he was surprised, anc that he could prove by 
livans that the letter was addressed to another person? 
The answer is obvious. I can hardly suppose that the 
‘ounsel thought the letter in the state in which it was 
submitted, was inadmissible evidence. But when it was 
admitted to the jury, they might still, if they had not 
been satisfied, have refused to allow it any credit. I, 
mvselt, should have given as much credit to it after hear- 
ing the other evidence, as if it had been directed to John 
Scott in the most legible manner. 
But it is contended that the damages were excessive. $200 damages 
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way term, People, under no infirmity of mind, must be allowed to 
1833. make their own bargains. But had there been no letter 
wm =~ soriven in evidence tu prove the agreement to pay the two 
Smith, admr. of hundred dollars, there is little room lett to doubt. When 
Campanell, [jsicier told him what Scott had said, he said he would 
write to him on the subject, end expressed no dissatisfac. 
tion at the amount of the price demanded by Scott for 
were not unrea-his services. ‘This objection is reserved till the services 
sonable in this 


case, when a fee i ; : ; 
of $200 was prov- been performed without his knowledge and consent; for, 
- to have aoe we learn from the evidence, that there were several chan- 
the contract be- : ; - » nertdlavinn aucune 
tween the partion, 8°* of venue. In my opinion, the vidence was all-sufli- 
and moreover Cient to justify the finding of the jury, and the damages 
sang notto were not, as it seems to me, at all unreasonable. 
ave been an un- 3 so . , LES: . 

reasonable com. LHe judgment of the circuit court ought then, m my 
pensation for the Opinion, to be affirmed, and the other judges concurring, 


serviees rendered. jt is affirmed. 


V. 
Bogliolo. 


were performed—services, too, which could not have 





Saitu, Apmr. or Campanett, v. Bociioro. 


Action of assumpsit. Plea, statute of limitations. Replication, that 
pefore cause of actior accrued, defendant removed trom the State 
where the debt was contracted, the domicile of said defendant be- 
ing then and therclofore beyond seas. H-+id. that the issue on sucha 
plea is immaterial, such a case not being within the proviso to our 
statute of limitations. A repieader ordered. 


APPEAL from the circuit court of Ste. Genevieve county. 
P. Cole, counsel for plaintiff in error. 
A. Cook, counsel for defendant in error. 

Tompxtns, Judge, delivered the opinion of the court. 


Smith brought his action in assumpsit against Bogliolo, 
and judgment was given in the circuit court against 
Smith; to reverse which. this writ of error is sued out. 

Bogliolo pleaded: 1. That the cause of action did not 
accrue within ten years next before the commencement 
of this action. 2. That the cause of action did not ac- 
crue at any time within five years next before the 218! 
day of February, in the year 1825. 





FOURTH JUDICIAL DISTRICT. 


Rogliolo also pleaded two other pleas, to wit: That he 
had been appointed administator to the maker of the 
promissory note sued on, and that the demand of Smith’s 
intestate had not been exhibited to him within three 
years. Also, that it had not been exhibited to him with- 
in five vears. 

‘lo these two last pleas, the plaintif replied, denying 
notice of the administration of the defendant, and the 
issues made on the replications were found for the plain- 
till. 

‘To these first pleas, the plaintiff replies, that the debt 
in the declaration mentioned was contracted by Eteenne 
Boglivlo, the defendant’s intestate, with Berthune Cam- 
panell, the plaintili’s intestate, in the city of Orleans, in 
the State of Louisiana, at the time in the declaration 
mentioned, viz: on the 27th April, 1816, and that before 
the cause of the action accrued to the said Campanell, 
tne said Kteenne Bogliolo retnoved from the State of 
Louisiana, leaving neither goods nor chattels, lands nor 
tenements therein, and did thenceiorth continue to abide 
beyond the limits of the said State of Louisiana, till the 
time of the death of said Eteenne; the domicile of the 
said Mteenne then and theretofore being beyond the seas, 
to wit: in Italy in Europe. Issues were taken on the 
replications to these pleas, of which one was found for 
the plaintiff, and the other for the defendant. 

The statute of limitations in force at the time this note 
was made, on which the suit is instituted, provides * that 
if any defendant to any criminal or civil cause, herein 
before recited, absconds or conceals himself, or by re- 
moval out of the district or territory where he resided, 
when such cause of action accrued, or by any other in- 
direct means defeats or obstructs the bringing or main- 
taining all or any of the aforesaid actions within the re- 
spective times limited by this act, such defendant shall 
not be allowed to plead this act in bar to any suit,” &c. 

The law seems to have been framed with a view to bar 
those who, by removal from their usual place of resi- 
dence where the cause of action accrued, prevented 
creditors from collecting their dues. The creditor, when 
he suffers a man to become his debtor, must take notice 
of his place of abode, and calculate on finding him there 
when the debt becomes due. Indeed, he must even allow 
him to change his place of abode before the right of ac- 
tion accru:s and be content, if the debtor do not after 
the cause of action accrues, remove from his place of 
residence. Here the plaintiff says, that the domicile of 


345 


MAY TERM, 
1838. 
POV 


Smith, admr. of 
Campanell, 


v. 
Bogliolo. 





MAY TERM, 


AO a 


020 
OOV6e 


At 
2 Orton 


Slanke 


Vv. 

} ’ 
ensiip 
> » 
vider. 


& 


SUPREME COURT OF MISSOURI. 


the defendant’s intestate was, before and at the time this 
note Was made,in Italy. ‘Then it must be supposed that 
he calculated when be suffered Eteenne Bozliolo to be. 
come his debtor. that he would return home; and the in- 
convenience of his residence in Italy must be an incon- 
venience which our statute of limitations does not relieve 


or Temove. 

lhe issues joined then in these two replications, were 
both imamate — Issues. Such being the case, the cause 
must, 1 nay inion, be remanded fora repleader. Such 
being the op inion of the rest of the judges, the judgment 
of the circuit court is reversed, and the cause remanded 
fur further proceedings. 


Grorcre Morton v. Bruanxensmp & River. 


Bjectment, oy the holder of a land certificate, against one who hada 


patent for the same land, issued ona younver certificate. Held, 


that the oldest certificate prevailed; and the Commissioner of th 


and Office had no au thovity. under the laws of the United States, 
to vacate it and issue another certificate with a patent. 


. Frissell, counsel for plaintiff: 

Asa preliminat ‘y question of the first magnitude in 
this and many other cases that will arise, it is important 
to settle the comparative value of a register’s certificate, 
and a patent for the same land. Our law (Statutes of 
Missouri, page 234,) makes the register’s receipt evidence 
in an action of ejectment, and a patent is nothing more; 
and so far as their dignity is concerned, the law makes 
the receipt and patent precisely the same. Both are 
then the highest evidence of title known to our law; one 
has no more validity than the other. A certificate of en- 
try is evidence that the land has been sold by the United 
States, and a patent is nothing more. 

The register and receiver are the authorized agents of 
the government for the sale of land; and when they have 
sold it in pursuance of law, the United States have part- 
ed from any further control over it as proprietors, and 
have no more legal right to sell the same land, than a 
private person would have to sell land, receive his pay, 
and convey, and then sell, receive pay, and convey the 
same land to the next applicent. 





, INSTTRICT. 


‘'o mention a case more completely anala gous to the 


ry 


s ve fon sland to P, receives his pay in full, and 
eives a bo mid tora title at uiuture day when convenient 
atte rwards concludes that this land would 
yan dt would A. thereupon sells it to C, 
; d pays for it, with the full knowledge of 
former sale to B, and of B’s payment of the purchase 
v,and also, the wriiten contract between them. A. 
make the matter eure, executes a deed with 
solemnity to C. We all know that C. by this 
aetion, acouires no title. and if the statutes should 
hs is title bond of B. evidence in an action of eject- 
t does the register’s receipt, this ttle bond must 
nee over the deed, with all its solemmities, in an ac- 
tion at law; where land has been sold by the legal agent 
uf the government, not even Congress has power to va- 
eate the sale. ‘The sale is good to all intents and pur- 
poses, until the same has been vacated by due course of 
law. The principles here laid down are fully sustamed 
by the case of John Gallipot,en the demise of John Bumer, 
v. Jonathan and Moses Manlove, decided, in the su- 
nreme court of Illinois, December term, 1834. 

The next question arising in this case-is, whether the 
commissioner of the general Jand office is legally author- 
wed to vacate an entry with the register. The act of 

e 25th of April, 1812, creates the general land office 

ithe department of the treasury, and if that act author- 
wes him to vaeate entmes cither by express enactment 

mpheation, {am un: she to see it—Strong’s Laws of 
I. SN. vol. 2. pe 1238 And as it is against the policy of 
tue laws of the United States to give judicial power to 
any departments of the government, except the judi 
sary, | will take it for granted that it has not been giv- 
en in this instance, and that the entry of Haydon is just 
as valid as it would have been if the commissioner had 
done nothing with it. ‘ihiy vacating of entries then by 
the commissioner, is AN assumption of power which not 
even’ the creators of his oflice can exercise, much le¢s 
delegate to him. It is a judicial tribunal, and that alone 
Which can vacate an entry that has been made in pur- 
suance of laws, and of such entry the certificate of the 
register is as Ligh evidence, by our laws, as the patent, 
and consequently must have the same legal eflect. If the 
elder patent or certificate was issued by mistake, or up- 
on false suggestion, it is voidable only, and unless letters 
patent or certificates of registers are absolutely void up- 
on the face of them, or the issuing them was without au- 
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thority, or was prohibited by statute, they can only be 
avoided by a regular course of pleading, in Which the 
fraud, irregularity, or mistake is directly put in issue 
Jackson ex. dem. Manenus v. Lewton, 10 Johns. 22. If 
the principles here contended for be correct, the circuit 
court erred in giving the sixth and seventh mstructions 
prayed for by defendants, and also erred in not giving the 
second and third prayed for by the plaintul/-—Record, pa 
ges 3,4 and 5. 

Admitting that the commissioner of tie general land 
office has the power to vacate an entry ence regular. 
ly made, what evidence of the fact was ollered by the de. 
fendants? It must be presumed that vacating an entry 
is not a matter of so small moment that no record iy 
made of it,and where is the prool? where is the exempli- 
fication under the official seal? The law certainly re. 
quires this or a sworn copy,or a copy by an authorized 
officer. Neither was produced, and the statement of 
Guid in his deposition, that the entry had been vacated, 
and that he had been so informed, is ull the evidence of 
this important fact that was oflered. ‘The tact of the en 
try vacated, was the main one on which the jury pred 
cated their verdict for the defendants, and therefore, the 
finding was contrary to evidence; and the refusal of the 
court to give the seventh instruction prayed for by the 
plaintiff, that there is no legal evidence that the entry 
by Haydon has been vacated, the only evidence thereo! 
being the declaration of John Hays in a paper referred 
to in Guild’s deposition, marked C, who 1s neither the 
keeper of the records of the general land oflice, or le- 
gally has the inspection of the same, is erroneous. 

The entry of Lowe is not warranted by law, because 
it was made alter the pre-emption law had expired. A 
corrected entry is the same as a new entry, and can take 
date only from the time that the correction 1s made— 
Cox’s Digest 699, sec. 176. 

If the commissioner of the general land office had av- 
thority to vacate entries during the time the pre-emption 
law was in force, his power ceased with the law, and 
all entries and rights under entries, must, after the expl- 
ration of the law, remain in statu quo, as far as the gov- 
ernment or its oflicers had any power or authority to 
act. ‘Their power to grant pre-emptions, ceased the day 
the law expired, and all who had not at that time made 
known their rights under the law, must be considered as 
having abandoned their rights. Vigilantibus non dor- 
mientibus servit lex, is a maxim that may well apply in 
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this case, if the court should be of op‘nion that the com- 
missioner has the power, in any case, to vacate an entry. 

This court has, ina great measure at least, settled the 
law upon this point, in the case of Gustavus A. Byrd et al 
v. Ward & Cravens, 1 Mo. Rep. 398. In this case it is 
expressly decided that the decision of the register and 
receiver is not conclusive between individuals as it re- 
spects their rights, but it is only conclusive as against 
the government that a pre-emption exists, &c. 


P, Cole, counsel for defendants: 

It appears to me that this record presents but a single 
question for the consideration of the court, and that is 
thiss whether Haydon’s cancelled entry, being prior in 
tine, shall be better evidence of legal title in an action 
of ejectmet, than a patent for the same land younger 
than the vacated entry? This question, upon principle 
and authority, is in favor of the patent, even was Hay- 
don’s entry in statu quo and not cancelled. The law is 
that, in an action of ejectment, the legal title must pre- 
vail, and the defendant will not be allowed to set up an 
equitable title in an action of ejectment in defence, when 
the legal title is in the plaintiii—1 Durn. & East’s Rep. 
i7; 2 Johns. Cas. 321; 2 Johns. Rep. 221-5-6. That in 
ejectment the question of title is matter of law, and no 
actin pais or parol agreement, can be set up against 
the legal title—Mulianphy v. Redman, 28. A. Rep. 226. 
Until the patent issued, the legal title to the land was in 
the United States; but when it did issue, the United 
| States were divested of their right, and the same vested 
in the patentee. There can be but one right of entry 
upon the land, and that passed by the patent to the pa- 
tentee, and a legal right of entry upon this land remain- 
edin the United States until the same was divested by 
the patent to Barney Lowe. It has been the uniform 
practice in the courts to look to the elder patent, and to 
give it effect, and not to look at an equitable claim, but 
only to look to the title _ the great seal-—Jackson v. 
Lauton, 10 Johns. Rep. 22. A patent from government 
for land has the legal ~ & of a feofiment at common 
law; it vests in the | patentee the right of possession and 
rght of property—2 Blay. 190. 

It may be said that by the laws of this State, an 
action of ejectment may be maintained where the plain- 
tiff claims the possession of the premises under an en- 
try with the register and receiver of the land of the 
United States against any person not having a better 


349 


MAY TERM, 


1838. 
LON fee 


Morton 


Ke 
Blankenship & 
Rider. 





MAY TERM, 


Morton 
Vs 


Blankenship &! 


Rider 


SUPREME COURT OF MISSOURI. 


title, and that this law will aid the plaintiff. 1 should 
think not; because the utle of plaintifi under Haydon, is 
met by the better iegal utle im Lowe, and because the 
title of tiaydon has been cancelled by the oflicers of the 
general government under authority of law—Act of Con. 
cress, 24th May, 1821. It appears to me that the rule 

lies clearly to the assignees of certi- 
jicates of entries of the public lends, because there are 
six months given by law for suggesting error and mistake 


in such entries, and i such are found to exist, such en 


ol caveat emptor ‘app 


tries may be vacated; a purchaser therefore takes the as 
signment, subject to their contimgency, and 1s bound to 
Know the law—Ing rsoil’s Dicest, 373. There is an- 
other question which presenis itseil, which | belinta to 
be of some portance, Jt is this: The authority of a 
State court to decide upon the iecal or illegal exercise of 


power by the general government in the disposal of the 


lands of the United States. ‘Khe constitution of the 
rn 
U 


nited States provides that ress shall have power 
to dispose of, and to make all need al rules and regula 
tions respecting the territory belonging to the United 
States—Con. U.S. 4th article, 3d section, 2d clause. | 
appears to me, under this clause of the constitution, that 
with regard to the public land, the go vernment of the 
United States is the only origin lal source of title; that the 
power of Congress over the public te rritory is clearly 
exclusive and universal, «nd their lecislation is subject 
to no cuntrol, but is absolute and unlimited, unless so far 
as it Is cliected by the ordinance of 1787—3 Kent’s Com. 
307. Lora State court, therefore, to undertake to de- 
cide whether the ollicial acts of the ollicers of the gen- 

eral rovernment in reference to the sale of the public 
lands were legal or illegal, void or voidable, when the de- 
cision of such questions periain, beyond question, to the 
veneral voverninent, it appears to me, would be an in- 
iringement of that clause of the constitution before re- 
ferred to; it would be the exeicise of a power not wat- 
ranted by the constitution—NSiory’s Com, on Con. 3 
vol. 198. This court is here called upon to give vitality 
to an entry that hes been decided by the tribunal crea- 
ted by Congress to possess no legal validity whatever. 
This court is here 1¢ quired to vacate a patent by a col- 
latteral decision in an action of ejectment, in opposition 
to the declared authority of the general government, 
which patent, under the law of th e land, can only be va- 
cated by a scire factas issued for a special purpose o! 


vacating it. Iu ‘conclusivn, therefore, I have only to add 
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that the plaintiff, Laville, has shown no lawful right to 
recover any part of the land in controversy, and that the 
decision of the circuit court ought to be aflirmed. 


Evwarns, Judge, delivered the opinion of the court. 


‘This was an action of ejectment, commenced by Mor- 
ion against Blankenship & Rider, to recover the north- 
west quarter of section eighteen, in township thirty-two 
iorth, range nine west, designated as lot numbered two, 
containmg one hundred and fifty-six acres, and seventy- 
rwo hundredths of an acre, situate in the county of Pu- 
askt. Blankenship & Rider pleaded not guilty, and Mor- 
on joined issue. Verdict and judgment were for deten- 
dants, and plaintiff moved for a new trial, which motion 
the court overruled. ‘The case is brought here by writ 
o} error. 

On the trial, the plaintiff! gave in evidence a certificate 
of the receiver of the jand office at Jackson, to Newel 
Haydon, dated 14th April, 1631, for the land described 
in the declaration, and a deed from Haydon to plainuif 
and Joseph C. Laville, dated 36th Mav, 1831, and proved 
the defendants in possession of the land. 

The deiendants proved that on the 14th day of Decem- 
her. 1830, Barney Lowe entered in the land office at 
Jackson, as a pre-emption right, the east half of the 
southwest quarter of section seven, township thirty-two 
north, range nine west, containing eighty acres; that this 
eulry Was erroneously made; that his pre-emption right 
was on the northwest quarter of section eighteen, town- 
slip thirty-two, range nine, being the same tract descri- 
bed in plaintifl’s declaration and entered by Haydon. 
This error in Lowe’s entry was communicated to the 

iniissioner of the general land oflice, who cancelled 
lls erroneous entry, and authorized Lowe to enter sec- 
tion eighteen, township thirty-two, range nine, by pay- 
ine the difference in value between that and his errone- 
ousentry; and accordingly. on the 9th of October, 1831, 
upwards of nine months alter his erroneous entry, Lowe 
entered lot number two. in section eighteen, township 
thirty-two, range nine, the same lot entered by Haydon, 

i on this entry a patent was issued to Lowe, dated 
tie 6th dav ef March, 1835, which patent was given in 
evidence. Blankenship & Rider proved that they were 
in possession under Lowe. It is stated in the deposition 
of a witness, that the entry of Haydon appears to have 
een cancelled by order of the commissioner of the gen- 
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may Term, eral land office. The plaintiff moved the court to in. 
1838. struct the jury: 
P~ 1. That the certificate produced in evidence, marked 

Morton. I, “Receiver’s Office, Jackson, Mo. April 14, 1831, No, 
992, received from Newel Haydon, the sum of $195 90, 
being in full for lot No. 2, N. W. qr. section No. 
township No. 32 N., range No. 9 W.,, containing 156 
acres and 72 hundredths, at the rate of $1 25 per acre, 
$195 90. (Signed) John Hays, receiver,”’ is to be re. 
ceived in evidence, and is of equal validity with any pa. 
tent. 

2. That the decision of the receiver and of the com. 
missioner of the genera! land oflice, is not conclusive of 
the rights of the parties in this action, and that it has no 
binding force upen the rights of the parties. 

3. That such decision is merely the opinion of per 
sons conversant in matters of pre-emption, and as such 
is entitled to some weight, but in ne case has the effect 
of a judicial decision. 

4. That if the jury believe that the plaintiff, in this 
action, is an innocent purchaser, having bona fide pur- 
chased the land for a valuable consideration, at a time 
when there was no adverse claim, they must find for the 
plaintiff. 

5. ‘That there is no legal evidence that the entry by 
Haydon has been vacated. ‘These instructions the court 
refused, and the plaintiff excepted. ‘The defendi.nt then 
moved the following instructions, which were given by 
the mea to the giving of which the plaintill excepted. 

1 and 2. Both being in substance, that if the jury find 
from the evidenc e that the commissioner of the general 
land oflice has vacated the certificate issued to Newel 
Ejectment, by the Haydon for the Jand in suit, then they must find a ver 
ce. land dict for the defendant. 
against one who In that mode of examining this case which seems the 
had a patent for most convenient to me, the following questions will arise: 
eaececuaae Had the commissioner of the general land oflice, 1. The 
certificate. Held, power to correct Lowe’s entr y? 2 The power to trans 
that the oldest fer Lowe's entry to the land covered by Haydon’s en- 
ne a try? 3. The power to vacate Haydon’sentry? 4. Isa 
Commissioner of Certificate ol entry with the register and receiver, which 
the Land Office js anterior in date, evidence sufficient to support eject: 
pec eee rai ment against a patent for the same land, which is poste- 
the United States, rior in date? 


to vacate it and In the first place, it may be well to examine that part 
issue another cet- of the act of Congress of the 24th of May, 1824, which 


tificate with a 
patent. governs this case. The first section of this act provides 
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for a correction and transfer of entries in certain cases, 
when a mistake has been committed “in the true num- 
bers of the tract intended to be entered.” The correc- 
tion can be made in cases occurring before the passage 
of the act, and “in all cases of an entry hereafter made 
of a tract of land not intended to be entered by a mis- 
take of the true numbers of the tract intended to be en- 
tered; where the tract thus erroneously entered does not 
in quantity exceed one half section, and when the certi- 
ficate of the original purchaser or purchasers has not 
been assigned, or the right of the original purchaser or 
purchasers in any way transferred, and when six months 
from the time the entry shall have been made, may not 
have elapsed, or the patent issued for the tract errone- 
ously entered’’—sec. 1, of the act of Congress. If none 
of these circumstances occur to prevent the correction, 
and a mistake has been committed in the “true numbers” 
of the entry, then the mistake may be corrected, and the 
entry changed to the tract “intended to be entered, if un- 
sold; but it sold, to any other tract liable to entry: pro- 
vided, that the rights of third persons be not affected” — 
sec. 1, of the act of Congress. ‘To avail himself of the 
privilege of correcting an erroneous entry, ‘the pur- 
chaser, or in case of his or her death, the tegal represen- 
tative must file his or her affidavit, with such additional 
evidence as can be procured, showing the mistake of the 
numbers of the tract intended to be entered, and that ev- 
ery reasonable precaution and exertion had been used to 
avoid the error with the register and receiver of the land 
district within which such tract of land 1s situated’’—sec. 
l,of the actof Congress. This evidence, together with their 
own opinions in writing as to the existence of the mis- 
take, and the credibility of the persons testifying there- 
to, the register and receiver are required to transmit to 
the commissioner of the general land office—sec. 1, of 
the act of Congress. The oath of the person interested 
will, in no case, be sufficient to authorize a change of en- 
try; bnt if corroborated by other testimony, and the 
commissioner of the general land office “be entirely satis- 
fied that the mistake has been made, and that every rea- 
sonable precaution and exertion had been made to avoid 
it, (he) shall be authorized to change the entry, and trans- 
fer the payment from the tract erroneously entered to 
that intended to be entered, if unsold; but if sold, to any 
other tract liable to entry, previded, such change and 
transfer shall not affect the rights of third persons”—sec. 
1,of the act of Congress, 
23 
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Was the commissioner of the general land office, un. 
der this law, authorized to change Lowe’s entry? He wa; 
authorized to make the change only in cases where the 
mistake occurred in the “true numbers” of the land in. 
tended to be entered. It seems, from his own showing, 
that Lowe entered the tract which he intended to enter, 
but that the tract entered happened not to embrace a 
mill which he expected it to include. ‘This fact was ap. 
parent on having the land surveyed. ‘There was no mis. 
take, then, about the numbers of the land on either side 
of the line. The mistake seems to have been as to the 
true position of the line between sections seven and 
eighteen, a matter at once ascertained by surveying, 
This then seems not to be the kind of error which the 
law authorizes the commissioner to correct, being an er 
ror as to the position of the mill, and not as to the num 
bers of the land. But supposing this to be that kind of 
case in which the commissioner was authorized to make 
the correction, still another objection existed to the ex- 
ercise of that power. The commissioner derives his 
power to make corrections from the act of Congress of 
24th May, 1824, before cited, and that act authorizes him 
to make the correction only in case it is done within six 
months from the time of making the entry. 

In Lowe’s case no attempt at a correction was made 
until after more than six months from the date of the en- 
try had elapsed. The commissioner then had no power 
to make the correction in Lowe’s entry. 

Hac the commissioner power to transfer Lowe’s en- 
try to the land covered by Haydon’s entry? ‘Two ob 
jections existed to the exercise of this power. In the 
first place, the commissioner had no power to transfer 
Lowe’s entry to any other point until it could be raised 
from section seven, and this, after six months had elaps- 
ed, he had no power to do. But if he had had the power to 
raise Lowe’s entry from section seven, still he had no 
power to transfer it to section eighteen, because the act 
of Congress authorizes him “to transfer the payment 
from the tract erroneously entered to that intended to be 
entered,”’ only in case the tract intended to he entered 
remained unsold; but if the tract intended to he entered 
be sold, then the transfer must be to some other tract 
liable to entry. Here, the tract which Lowe says he 
intended to enter, had been sold to Haydon, being part 
of section eighteen. The commissioner then had no 
power to transfer Lowe's entry to this tract while Hay- 
don’s entry remained in the way, ever had it been raised 
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from section seven. If Haydon had entered in section 
eighteen by mistake in the true numbers of the tract in- 
iended to be entered, the commissioner might, on Hay- 
don’s application, have changed this entry, and have 
transferred it to another tract liable to entry, in which 
event Haydon’s entry would have been legally vacated, 
then the commissioner might have transierred Lowe’s 
entry to section eighteen, although it had once been sold 
to Haydon, if he could have first raised Lowe’s entry 
from section seven. But Haydon did not apply fora 
change in his entry. In no other event could Lowe’s 
entry have been transferred to Haydon’s. Had the com- 
missioner the power to vacate Haydon’s entry? This 
point has just been noticed. On Haydon’s application, 
had Haydon made out a case as required by the act of 
Congress referred to above, the commissioner clearly had 
the power to change his entry, which would have been 
equivalent to vacating it. But had the commissioner 
power to vacate Haydon’s entry to make room for 
Lowe’s? This is a power not given the commissioner 
by the actof Congress. Haydon had purchased the land 
and paid for it, and the executive officers of the United 
States had no further control over it, unless Haydon him- 
self had applied to have his entry changed. No person 
can “be deprived of life, liberty or property, without due 
process of law’—Art. 5, Amendments to the Constitu- 
tions The proceedings by which Haydon’s entry was 
attempted to be vacated, was clearly not a proceeding 
authorized by any law of the land, and was therefore an 
attempt to deprive him of his property “without due pro- 
cess of law.’ If his title was defective, this defect, un- 
der the existing laws, could be determined only in the 
courts of justice of the the country. In the 2d vol. of his 
Commentaries, p. 13, Chancellor Kent says, “it may be 
received as a self-evident proposition, universally under- 
stood and acknowledged throughout this country, that 
no person can be taken or imprisoned, or disseised of 
his freehold or liberties, or estate, or exiled, or condemn- 
ed, or deprived of life, liberty or property, unless by the 
law of the land, or the judgment of his peers.” The at- 
tempt to vacate Haydons’s entry, was an attempt to de- 
prive him of his property without the intervention of 
“the judgment of his peers,” against the law of the land, 
without any “due process of Jaw,” and in a mode un- 
known to the law. In attempting to vacate Haydon’s 
entry then, the commissioner attempted to do fhat which 
he had no power to do, and as he had no power to va- 
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cate it, Haydon’s entry was not vacated. This bring 
us to the last point to be noticed. 

Is a certificate of entry with the register and receiver, 
which is anterior in date, evidence sufficient to suppor 
ejectment against a patent for the same land, which 
posterior in date? Under our act regulating the actin 
of ejectment, “an entry with the register and receive 
of any land office of the United States” will maintay 
ejectment against any person not having a better title~ 
sec. 2, R. C. 1835, p. 234. The patent can do nothin 
more. A certificate and, patent then, under our act rem. 
lating the action of ejectment, are equal in dignity, an 
consequently that which is anterior m date, must pr. 
vail against that which is posterior.- In this case Hay. 
don’s certificate of entry was dated the 14th of Apni, 
1831; the patent to Lowe, under which defendants clain, 
was dated 6th day of March, 1835; the certificate of a 
try with the register and receiver being anterior in dat 
was sufficient to maintain this action against the paten, 
that being posterior in date. 

The court erred in refusing the first four instruetion 
as numbered in this opinion, asked vy the plaintiff. Th 
instructions asked by the defendants might have bee 
properly enough given. They were in substance: thal 
if the jury found from the evidence that the commis 
sioner of the general land office had vacated the certi: 
cate issued to Newel Haydon for the land in suit, thea 
they must find a verdict for the defendants. Lowe’ 
patent would certainly have been good in this actio 
against a vacated certificate. But the court erred fur 
ther in refusing the fifth instruction, as here numbered, 
asked by the plaintiff. This instruction was, that ther 
was no legul evidence that the entry by Haydon ha 
been vacated. The only evidence on this point was ths 
statement of a witness that Haydon’s entry appeared to 
have been cancelled by order of the commissioner of the 
general land office. If the entry was cancelled, the car 
celling must have been made a matter of record, or musi 
have existed in a public document; and parol evidence 
will not be admitted to prove a matter of record or the 
existence of a public document. But it has been befor 
shown that in this case the commissioner had no powe 
to vacate Haydon’s certificate of entry. The judgment 
of the circuit court ought, therefore, to be reversed, and 
the other judges concurring, it is reversed and remanded. 
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Tue Strate v. Jonn M. Comrort. MAY TERM, 


1833. 

;. An indictment, under the 3tst sec. 2d art. of the actconcerning gn -—ey 
Crinesand Punishments, charged that defendant “feloniously, 
unlawfully, and with malice aforethought, did shoot at,” &c. It State v, Comfort. 
should have adopted the words of the statute, *‘on purpose and of 
his malice aforethought.” Error held fatal. a 

® In such an indictment, it will be sufficient to charge the intent 124 415| 
inthe words of the act, and it need not be stated “with intent felo- 5 357’ 
niously to kill.” 141 554 


APPEAL from the circuit court ef New Madrid county. 
Cook, counsel for defendant. 
Tompkins, Judge, delivered the opinion of the court. 


Comfort was indicted under 31st section of the 2d ar- 
icle of an act entitled “An act concerning crimes and 
tieir punishments,” passed 20th March, 1835, and the in- 
jictment was quashed on motion of the defendant. To 
everse this judgment ef the circuit court, this appeal is 
rosecuted. 

The first count in the indictment charges, that John 
I, Comfort, &c. with force and arms, &c.. a certain pis- 
ol then and there loaded with powder and divers leaden 
shot, which he, the said John M. Comfort, in his right 
nd, then and there had and held at and against one 
olin D. Talbot, &c. then and there feloniously, unlawful- 
yand of malice aforethought, did shoot with intent, in so 
log, him, the said John D. Talbot, then and there to 
‘ill contrary to form, &c. 

The second count charges, in the same language, that 
he act was done with intent, in so doing, him the said 
oin D. Talbot thereby, then and there to maim, con- 
rary to, &c. 

The objections to the indictmentare: 1. That it does 
sot pursue the words of the statute. 2. It does not 
harge the imtent to have been felonious. 3. The sec- 
bnd count charges two distinct offences. 4. The indict- 
ment does not charge that the defendant shot at Talbot. 
p. It does not charge in the second count that the assault 
as made with a deadly weapon. ; 

The 31st section, on which the indictment is founded, 
sin these words: “Every person who shall, on purpose, 
tnd of malice aforethought, shoot at or stab another, or 
ssault or beat another with adeadly weapon, or by any 
ther means or force, likely to produce death or great 
odily harm, with intent to kill, maim, ravish, or rob 
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MaY Term, SUCh person, or in the attempt to commit any burglary 
18338. or other felony, or in resisting the execution of any leg] 
wry process, shall be punished,” &c. 

Statev. Comfort. 1. The first objection is, that the indictment does no 

pursue the words of the act. The words of the ac 

one Ng + here intended are: “Every person who shall, on purpose, 

ain of the 2nd of malice aforethought, shoot,” &c. The words usej 

actconcerning in the indictment to charge the offence are, that the “pris 

Cri. & Pun. charg-oner feloniously, unlawtully, and of his malice afore. 
— ued et thought, did shoot,” &c. 

y, unlaw- : . _— 

fully and with It is a general rule, says Chitty, that all indictment 

malice afore- upon statutes, especially the most penal, must state al 

em gel 1, the circumstances which constitute the definition of the 

should have offence in the act, so as to bring the defendant precisely 

adopted the words within it; and this rule applies as well to those whic 

lage take away the benefit of clergy from offences which er 

of be lies ist at common law as those by which new felonies ar 

aforethought.” created; and a conclusion contrary to the form of the 

Error held fatal. statute, &c. will not aida defect in this respect. Ani 

not even the fullest description of the offence, were it 

even in the terms of a legal definition, would be suf. 

cient without keeping close to the expressions of the 

statute—see 1 Chitty’s Crim. Law, p. 282; and, there. 

fore, continues the same author, where a man was ip 

dicted for robbery in a certain “king’s foot-way, leading 

from London to Isleington,” he was admitted to his cler 

gy, because the statute which takes it away from the 

crime, describes the place as “on or near the king’s high 

way,” which ought to have been stated in the proceed: 

ings. The rule here prescribed by the author appear 

to me to be reasonable, for if we allow one deviation 

from the statute we are disposed to countenance ar- 

other. This would all tend to place the prisoner mort 

at the discretion of the court and the prosecutor. |t 

was as easy for the circuit attorney to have charged in 

the indictment, that the prisoner, on purpose and of his 

malice aforethought, did shoot, &c. as to have ‘charged 

that he did feloniously, unlawfully, and of his malice 

aforethought, shoot, &c. In describing the offence in 

the language of the law, he would certainly have set 

out the true intention of the law-making power; inde 

scribing it as he does, he might not have done so. It 

would be some reproach to the courts of our country 

were the rights of the citizen to be guarded by them with 

less solicitude than those of a subject are by the courts of 

England. Such a description of this offence would not, 

according to Mr. Chitty’s rule above cited, be held good 
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by an English court; therefore, it ought not to beheld yay rerm, 
goou by our courts. Both counts of the indictment 1838. 
then, arey in my opinion, bad, for not pursuing the wen 
words of the statute. State v. Comfort. 
2. That the indictment does not charge the intent to — 
have been felonious. This obiection appears to me of Insuch an indict- 
no weight; the intent is charged in the very language ol oe me 
the act. ‘he authority cited does not support the ob- charge the intent 
jection. ‘The coventry act declares that the offence inthe words of 
therein described, shall be felony without the benefit een nes - 
clergy; therefore, the felonious intent is charged in the stated “with in- 
indictment—see 3 Chitty, Crim. Law, p. 785, for the Eng- tent feloniously to 
lish statute, and p. 787, for an indictment framed under *#!!-” 
it. Our statute simply declares that the person guilty of 
the offence therein described, shall be punished by im- 
prisonment in the penitentiary. 
3. The second count charges two distinct offences, 
It charges that the defendant did make an assault, and 
that he did shoot, &c. The act of raising the pistol to 
shoot, is an assault, and had the first count charged the 
making of an assault in the same manner that the second 
does, it would, in my opinion, have been more conforma- 
ble to the usual mode of stating the matter of indict- 
ments; this, then, in my opinion, is no defect in the in- 
dictment. 
4. That the indictment does not charge that the de- 
fendant shot at Talbot. The style of the indictment is 
according to custom, much inverted. An indictment for 
murder, on which I first chanced to lay my hands, reads 
thus: That A. W. on, &c. aforesaid, with force and 
arms, at, &c. aforesaid, in and upou the said C. D. in the 
peace, &cc. then and there being, feloniously, wilfully, and 
of his malice aforethought, did make an assault.” No- 
body, I believe, has hitherto found any difficulty in un- 
derstanding that, in such an indictment as this, the framer 
intended to say that A. W. did make the assault on C, D. 
But the counsel for the accused have chosen to suppose 
that the circuit attorney who framed this indictment, in- 
tended to say Comfort held the pistol at and against Tal- 
bot, and shot, consequently, at nothing. he word 
“against” is very uselessly mserted in the indictment, and 
if that word had been omitted, there is nothing at all 
amiss in this part of the indictment; but as it stands 
there, it conveys no meaning, and can vitiate nothing. 
The fourth is then, in my opinion, of no weight. 
5. The indictment does not charge in the second 
count, that the assault was made with a deadly weapon. 
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may TERM, It is most manifest that no assault was intended to be 

1838. | charged in the second count, other than that necessarily 

—~— ~=made when the accused shot at Talbot; therefore, it is 

State v. Hunter.not necessary to set out that an assault was made with 
. a deadly weapon. 

For the reason that the indictment does not pursue 
the words of the act, as stated in the first objection, the 
judgment of the circuit court ought, in my opinion, to 
be affirmed, and the rest of the court concurring, it is af 
firmed. 





State v. Hunter. 


An indictment, under the 2d sec. of the act concerning Grocer, pa» 
ed in 1837, (see Sess. Acts of 1837, page 64,) charging that defen 
dant ‘did sell, retail, and deliverten poundsof nails,’? &c. **without 
a license,” &c. is defective; because it is now specified that de 
fendant dealt in the selling of such articles, and that they were 
*tgoods, wares, and merchandise, not the growth or manufacture of 
this State.” 


Cook, counsel for appellee. 
Epwarps, Judge, delivered the opinion of the court. 


Hunter was indicted in the circuit court of New Mad- 
rid county, as a grocer, and on his motion, the court 
quashed the indictment. ‘The State appealed. 

The indictment charges, that “he, the said Willian 
Hunter, then and there, did sell, retail, and deliver unto 
the said Silas Lee, ten pounds of nails without a grocer's 
license, then being and continuing in force, him, the said 
William Hunter, then and there to authorize to exercise 
the trade and business of a grocer.” 

An indictment, This indictment is founded on the fourth section of the 
under the 2d sec. act of 1835, R. C. p. 292, and the second section of an 
ef the aet con- : ree 

eerning Grocers, 2ct passed in 1837, p. 64, pamphlet laws. This last sec- 
passed in 1837, tion provides, that “every person who shall deal in the 
(see Sess, Acts of selling of wines or distilled spirituous liquors, in less quan- 
°37, p. 64) charg-,... © pm 
ing that def. “did Utes than fifteen gallons, shall be considered a grocer; 
sell,retail,and de- and every person who shall deal in the selling of goods, 
liver ten pounds wares, or merchandise, which are not the growth or manv- 
of nails,” X°- facture of this State, shall be considered a grocer.” Here 
eense,” &c. isde-are two distinct definitions of the term grocer, and uD- 
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der the law there may be two distinct offences. To “deal way rerum, 
in the selling of wines or distilled spirituous liquors in 1838. 
less quantities than fifteen gallons,” “without a license wen 
continuing in force,’’ constitutes one offence; and to State v. Martin. 
«deal in the selling of goods, wares, or merchandise, not 
the growth, produce or manufacture of this State,” “with- fective; becanse 
out a license continuing in force,’ constitutes another that def, ssolt in 
offence. ‘lo charge either of these offences without the the selling of 
other, would be sufficient to support an indictment under song ser vg 
thisact. Hach constitutes a clear definition of an offence gethn wenianaa 
punishable by law. merchandise, not 

‘The indictment here charges no offence under the first the growth or 
branch of the second section, under which this indictment open ei a 
is founded. It charges that the defendant “did sell and 
retail, and deliver” ten pounds of nails. The charge 
should have been, that he did ‘deal in the selling of goods, 
wares and merchandise;” and charging even these words 
alone, would have been insutlicient, because the “ goods, 
wares and merchandise”? may have been “the growth or 
manufacture of this State,” in which event the defendant 
might lawfully have sold them without a license. 

This indictment is then bad, because the words “ did 
se!l, retail, and deliver” ten pounds of nails, are not the 
words of the statute, which must be strictly pursued, and 
because it is not charged that the goods sold were “not 
the growth or manutacture of this State.” The judg- 
ment of the circuit court ought, therefore, to be affirmed, 
and the other judges concurring, it is affirmed. 





9) 
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Strate v. Martin. 


Anindictment, under the act to license and tax merchants, charging 
that “defendant did sell, retail, and deliver six yards of cloth, with- 
out first obtaining a license,’? &c. is bad, the law being directed 
against those who “deal in the selling of goods, wares and mer- 
chandise,” at any store, stand,” &c. The indictment must pursue 
the words of the statute. 


Cook, counsel for defendant: 

The defendant contends that the indictment is defee- 
tive in this, that—1. It does not allege that defendant 
did deal in the selling of goods, wares or merchandise. 2. 
the indictment does not charge the sale to have been 
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made at any store, stand, or place occupied for that pur. 
pose. 

Each of these circumstances constitute part of the 
statutory definition, and both are necessary. In order 
to constitute a person, under this statute, a merchant, he 
must not only sell goods, wares or merchandise, but he 
must follow it as a business—which, I understand, to be 
the sense in which the legislature used the terms “shall 
deal in the selling of goods, wares or merchandise.” | 
do not understand that a single isolated sale of goods 
will constitute a person a merchant, and therefore, the 
terms are not of the same import as those used in the in- 
dictment. And certainly, in order to charge him asa 
merchant, it is necessary to allege that the sale was made 
at a store, stand, or place occupied for that purpose, of 
dealing in the selling of goods. For any thing that ap- 
pears in the indictment, he might or might not have sold 
the goods at a store, stand, or place occupied by the per- 
son for that purpose. He may have been a pedler or 
auctioneer, and there is nothing in this indictment to ne- 
gative the idea. 

‘The indictment should have alleged all the circumstan- 
ces that make up the statutable definition of the offence— 
1 Chit. Crim. law, p. 281-2; and not having done so, 
and it being uncertain from the indictment, if the defen- 
dant has been guilty of any offence, what it is, the in- 
dictment was properly quashed. 


Epwarps, Judge, delivered the opinion of the court. 


This was an indictment against Martin in the circuit 
court of New Madrid eounty. On motion of the defen- 
dant, the indictment was quashed, and the State appealed. 

The indictment charges, that on the day and year, and 
at the place therein mentioned, * with force and arms, at 
the county of New Madrid aforesaid, in the State of Mis- 
souri aforesaid, unlawfully, for and in consideration of the 
sum (to wit:) of one dollar, then and there had and re- 
ceived of one Ebenezer Oldham, he, the sai dEnoeh Mar- 
tin, then and there did sell, retail and deliver unto the 
said Ebenezer Oldham, six yards of cloth, commonly 
called Kentucky cotton linen, without first obtaining a 
merchant’s license, him the said Enech Martin, to author- 
ize to deal as a merchant.” 

The defendant contends that this indictment is defec- 
tive: 1. In not alleging that the defendant did deal in 
the selling of goods, wares and merchandise. 2 In not 
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alleging the sale to have been made at any store, stand, may Term, 

or place occupied for that purpose. 1838. 
The first section of the act to litense and tax mer- wev-w 

chants, (Revised Code of 1835, page 403,) provides that gtate vy. Martin. 

“every person, or copartnership of persons, who shall 

deal in the selling of goods, wares or merchandise, at any seg ayy 7 

store, stand, or place occupied for that purpose, is de-jicense and tax 

clared to be a merchant.” ‘The second section provides, merchants, charg- 

that “no person, or copartnership, shall deal as a mer-!"¢ pred pes 9 

chant without a license first obtained according to law.” jiver six yards of 

“Jt isa general rule that all indictments upon statutes, cloth, without 

must state all the circumstances which constitute the nae " 

definition of the offence in the act, so as to bring the de- jad, the law be- 

fendant precisely within it.” A conclusion contrary to ing directed 

the form of the statute, in such case made and provided, against those = 

will not aid a defect in this respect; “and not even the jing of goods, 

fullest description o! the offence, were it even in the wares, and mer- 

terms of a legal definition, would be sufficient without chandise,” “at 

. ; ays eee 3 +, any store, stand, 

keeping close to the expressious of the statute’—1 Chit.g¢ The indict- 

Crim. Law, 281-2. In his summary of the law relative ment must pursue 

to pleadings and evidence in criminal cases, page 28, one — of the 

Archbold says, “that an indictment for an offence against © 

the statute, must, with certainty and-precision, charge 

the defendant to have committed or omitted the acts, un- 

der the circumstances and with the intent mentioned in 

the statute, and if any one of these ingredients be omit- 

ted, the defendant may demur, move in arrest of judg- 

ment, or bring a writ of error.” The offence intended 

to be charged in this indictment, is the dealing * in the 

selling of goods, wares or merchandise at a store, stand 

or place occupied for that purpose,” “ without a license 

first obtained according to law.” Does this indict- 

ment charge this offence? It charges that Martin “did sell, 

retail and deliver” six yardsof cloth. These are not the 

words of the statute,nor are they even the equivalent of 

the words of the statute, and even equivalent words would 

not be sufficient. The statute did not intend that every 

mar who sold a single article should be deemed a mer- 

chant. Had that been the intention, the language of the 

statute would have been, every person who shall sell goods, 

wares or merchandise, shall be deemed a merchant. The 

language of the statute is very different. It is, that ev- 

ery person who shall deal in the selling of goods, wares 

or merchandise, &c. shall be deemed a merchant. ‘To 

deal in the selling of a thing, is to traffic, to trade in the 

selling of it, to make a business of it. A single act of 

selling then, will not constitute a person a merchant; he 
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must deal in the business to be one. Omitting then to 
charge that Martin did “deal in the selling of goods, 
wares and merchandise,” is clearly a defect in this in- 
dictment. The words “at any store, stand, or place oc 
cupied for that purpose,” are also omitted. If the other 
words had been charged, and these omitted, the indict 
ment would sti!] have been bad. He might have been 
dealing in goods, wares and merchandise as a pedler, go- 
ing from place to place, and if so, could not have been 
indicted as a merchant. ‘The judgment of the circuit 
court should, therefore, be affirmed, and the other judges 
concurrng, it is affirmed. 





Bower v. Tue Strate. 


a. Indictment for murder. The only question before the court was, 
whether a new trial wasimproperly refused? On reviewing the ev- 
idence before the jury, the majority of the court thought the jury 
well justified in finding it a case of “wilful, deliberate and premed- 
itated killing,’ and consequently falling wi.hin our statutory de 
seription of murderin the first degree. 

What constitutes “wilful, deliberate and premeditated killing® 
within the meaning of our statute? 

The legal rule, that a prisoner’s confessions are to be taken alto 
gether, does not mean that the jury should give the same degree of 
credence to every part. On the contrary, they may well disregard 
such parts as are inconsistent with reason or other proof. 

Epwarps, Judge, dissented. An indictment for murder in the 
first degree, must charge the killing to have been “wilful, premed- 
itated,”? &c.;and the evidence sufficient to convict, must establish 
each of these incidents to the crime; the burihen of the proof of 
malice falling onthe State, and never (asin England,) to be pre- 
sumed. The judge, after reviewing the evidence on these princi 
ples, concluded it insufficient to warrant the finding of the jury. 


Cole, counsel for appellant: 

The indictment in this case contains two counts for 
the murder of Thompson, alias George Thompson, and 
the offence is charged in the language of the statute. On 
the trial of this cause, there were eleven witnesses ex- 
amined on the part of the State with regard to the facts 
connected with the offence, and two other persons were 
examined as to the confession of Bower. Independent 
of Bower's confession, there was no proof that the dead 
body found was that of George Thompson, or the per- 
son seen with Bower at Madame Rousseris. The pros® 
tor must have failed, therefore, in the absence of this 
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proof—2 Stark. Evi. 945; but his confessions were in- 
troduced as evidence on the part of the State, and were 
considered as sufficient to warrant his conviction. I will 
roceed to examine the soundness of this conclusion. 
The law, with regard to contessions, is this: that the 
whole of the confession must be taken together, for, says 
the books, (t Phill. Evi. 88; 4 ‘Taunt. 245,) the admis- 
sion of a fact against himself shall not be received with- 
out receiving, at the same time, his assertion of a fact 
favorable to him, not merely as evidence that he made 
such assertion, but admissible evidence of the matter 
thus alleged by him in his discharge; and if there 1s no 
evidence incompatible with the confession, it must be ta- 
ken as true, and further, that a prosecutor shall not call 
witnesses to impeach the credit of any thing that has 
been said by his own witness—Arch. Crim. Plead. 121; 
2Gilbert’s Evi. 891. In this case the prosecutor made 
Bower a competent and credible witness on the part of 
the State, and neither attempted to impeach, nor could 
impeach, the verity of his statement. His position, there- 
fure, is that of a competent and credible witness, who 
was present at the killing of ‘Thompson, who knew all 
the parties, and is cognizant of all the faets and circum- 
stances of the transaction about which he is called to tes- 
tify, and that he has told them truly. This witness states 
in substance as follows: “that Forbes, Bower and Thomp- 
son came to Herculaneum together, and there parted un- 
der an agreement to come together again at the forks of 
the road about two miles from Ste. Genevieve, that they 
accordingly met there, that so soon as they met together, 
Forbes and Thompson began quarreling and fighting, that 
Forbes took a stick out of Bower’s hand and knocked 
Thompson down, that Thompson jumped up and struck 
Bower on the head and cut his hat in the crown, then 
Bower, with a small stick, struck Thompson two blows 
on the back, and no more, and Forbes continued to strike 
deceased until he was dead, and jumped on his breast 
with his heels after he was dead, and then took and drag- 
fed him into the gully, where they stripped him, and 

orbes took Bower’s pantaloons in exchange for deceas- 
ed’s pantaloons, to keep from being known; that Forbes 
and ‘Thompson had quarreled before, and that was the 
cause of their separation, that they had killed the man 
and were sorry for it, that Forbes threatened to strike 
Bower down if he did not strike Thompson, that he did 
strike him only two blows with a cane, that Bower did 
aot kill Thompson, that Forbes told Bower if he would 
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This is the substance of the confession of Bower. 

Having thus ascertained the facts of the case, all that 
remains 1s to apply the law. Murder is an offence defi- 
ned by statute; the killing must be wilful, deliberate and 
premeditated; all these are material to be alleged in the 
indictment, as descriptive of the offence, either in sub- 
stance or in the language of the statute itself, and must 
be proved on the part of the State, otherwise the prose- 
cution must fail—Mo. L. 167. ‘Those averments are of 
the essence of the offence. Murder is an offence created 
by statute, and the inference of malice does not arise un- 
der this statute from the mere fact of killing, as at com. 
mon law—2 Hile’s Pleas Cr. 170; Arch. Crim. Plead. 
23; 1 Chitty’s Crim. Law, 232, 16, 281, 557-9. The 
rule under that law 1s, that malice is an inference of law 
from the fact of killing, if there was no legal excuse 
shown by defendant—2 Gilb. Evi, 880. ‘l'his inference 
can only arise under this statute when ai! the constitu 
ent parts of the offence, as defined by statute, have been 
proved on the part of the State, and withogt this, the 
supposition of law does not arise that the accused should 
be punished with death. 

In order to convict Bower then, it was necessary on 
the part of the State to prove, first, that Bower killed 
Thompson; second, that the killing was wilful; third, 
that it was deliberately done; and fourth, thai the crime 
was premeditated. With submission, the evidence in the 
cause does not prove these facts; the witnesses introdu- 
ced by the State, negative those averments in the indict- 
ment, and surely the doctrine of presumption cannot be 
allowed to overthrow facts in favor of the State, where 
the State would not be permitted to impeach their eredit 
by witnesses—2 Gilb. Evi. 891. However, I will say 
word as to the application of circumstantial evidence to 
this case. A presumption is, where some facts being pro- 
ved, another follows as a natural or very probable con- 
sequence from them, so as readily to gain assent from 
the mere probability of its having occurred without fur- 
ther proof. The fact thus assented to is said to be pre 
sumed. 

Presumptions are violent, probable, or rash; the latter 
have no validity at all. How shall we apply this doe- 
trine to the present case? Here we have all the facts 
proved by a competent, credible eye-witness. There is, 
therefore, no ground for a legal presumption to be dedw- 
ced from. Suppose it was asserted that there was a le- 
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gal presumption deducible from all the facts of this case, 
that Bower had murdered Thompson? | would, with sub- 
mission, ask how can that be? for by such a proceeding 
you set aside facts that have a legal existence, and supply 
their place, in a case of life and death, by imaginary facts 
that have no legal existence. ‘This would be to super- 
sede a negative fact, clearly proved by an affirmative fact, 
not proved at all. 1t would be anaiagous to the verdict 
of a jury finding a person guilty of felonious homicide, 
when the evidence on trial clearly proved that the accu- 
sed was not guilty. I have not considered the mass of 
testimony given in this case on the part of the State for 
the purpose of proving Bower guilty from circumstan- 
ces, because Bower’s confession was the last evidence 
given to the jury in point of time, and was a tacit ad- 
mission, on the part of the State, that the previous testi- 
mony before the jury was insufficient to maintain the 
indictment, and because presumed facts deduced from 
this evidence, and contradictory of facts as detailed in 
Bower’s confession, could not be considered: by a court 
of justice as legal evidence in the cause. It follows, 
therefore, that the circumstantial evidence in the cause, 
can only be received as evidence when it-is found cor- 
roborative of Bower's confession, and not when it con- 
wadicts those confessions; and that inasmuch as those 
confessions, taken all together, do not prove him guilty 
vi the crime alleged in the indictment, he is entitled, 
under the law of the land, to a reversal of the judgment 
of the circuit court, and new trial. It may be added, 
also, that, if the State, by contradictory evidence, has 
created a doubt whether {Bower be guilty or not, he 
isentitled to the benefit of that doubt. 


Zigler, counsel for defendant: 

‘The defendant’s counsel contends that the circuit court 
erred in refusing to grant a new trial: 1. Because the 
vidence did not warrant the verdict of “guilty of mur- 
der in the first degree,” as rendered by the jury in this, 
hat there was no evidence to show malice on the part 
{ the prisoner; the whole matter, from the entire evi- 
ence, is involved in doubt and uncertainty; nothing but 
ircumstantial evidence was introduced, (except the con- 
ession of the prisoner,) and that of such a nature as 
learly comes under the denomination of light or rash 
presumptions; that the inference, drawn from the facts 
tated by witnesses, were not such as would necessarily 
ollow those facts, and consequently the jury were not 


367 


MAY TERM, 


1838. 
SS a a 


Bower 
v. 
The State. 





MAY TERM, 


1838. 
SS ai 


Bower 


v. 
The State. 


SUPREME COURT OF MISSOURI. 


justified in rendering the verdict which they did, and for 
the same reason the court erred in refusing to granta 
new trial. 

_ 2. There was no evidence (other than the confession,) 
that the deceased came to his death by the hands of pris. 
oner. 

3. There was no evidence that sufficiently identified 
the deceased to be the person last seen in company with 
the prisoner, other than the confessions of the prison 
er, which according to law, are confessions which are, 
that the whole of a confession must be taken together, 
if introduced by the prosecutor—oscoe, 41. And, says 
Chief Justice Bosanquet, the whole of a confession must 
be taken together. ‘The prosecutor cannot select one 
part and leave another; and also, that if there be no oth 
er evidence in the cause, (which is the case here,) or n 
other evidence incompatible with it, the declarations s 
adduced in evidence, must be taken as érue; and if, after 
the whole statement of the prisoner is given in evidence, 
the prosecutor is in a situation to contradict any part of 
it, he is at liberty to do so—Common Law Reports, vol. 
12, p. 292, Rex v. Jones. And then the statements of 
the priscner and the whole of the other evidence, must 
be left to the jury precisely as in other cases, where ove 
part of the evidence is contradictory to another—Rex\. 
Claus, p. 354; Com. Law Rep. vol. 19; Roscoe, 42. The 
counsel for the prisoner contends that there was no ev: 
dence whatsoever, that in any respect coatradicted the 
statements of the prisoner; but on the. contrary, the 
whole evidence actually corroborates the statement of the 
prisoner, and consequently the statements of the prisot 
er, according to the sound meaning and law, must be ts 
ken as true; and if so taken, cannot, according to th 
statutes of this State, convict him of wilful niurder; that 
from all the circumstances taken together, they couli 
not possibly amount to more than the crime of mat- 
slaughter. 

4. The court erred in refusing to grant a new trial,b 
cause the verdict of the jury was manifestly contrary \! 
the instructions of the court on the law of confession 
and because the jury evidently did not take into consid 
eration such parts of the confessiun as were in favor 0 
the prisoner, but could only have taken such parts 
were against him, although the whole confession wi 
corroborative of, and consistent with the entire resid 
of the evidence, and therefore, should have been dul 
considered, and have had its full weight in making up 
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verdict according to the true rule and spirit of the law 
regulating such evidence. 

5. The court erred in refusing to grant a new trial, be- 
cause the confession of the prisoner was improperly in- 
troduced, and should not have gone to the jury, because 
the same was made under the belief that he was to be 
executed the next day, and consequently was not that 
free and voluntary confession which the law requires it 
to be, in order to make it evidence for or against the pris- 
yner—Roscoe, p. 29; 1 Leach, 263, in Warnaksall’s case. 

6. The court erred in refusing to grant a new trial, be- 
cause the whole transaction, from beginning to end, is in- 
volved in so much doubt and uncertainty, and the possi- 
vility so great that the prisoner may be innocent of that 
wilful and premeditated killing required by our statutes to 
constitute the crime of murder, as clearly to bring the 
present case under that humane rule of law, as laid down 
oy McNally, in vol. 1, page 3, on the subject of doubt. 

And lastly, counsel for the prisoner contend that the 
common law doctrine, (that malice is implied in every 
\illing.) has been changed by our statute, and that the 
malice, in order to constitute the crime of murder, must 
iow be clearly shown by the counsel for the State, and is 
no longer implied, which the State has entirely tai!ed to 
siow or make out in the present case; and from the con- 
lessions of the prisoner, which are the only evidence in 
relation to the immediate killing, it is evident that the 
whole affair was the offspring of passion and heat of 
ilood, which clearly reduces the present case to man- 
‘augliter, it not to justifiable homicide—Roscoe, 555-6. 
‘Therefore, from the whole facts and circumstances of the 
case, the counsel for the prisoner contend that the judg- 
ment of the circuit court was contrary to law, and that 
the said judgment should be reversed, and the cause re- 
manded back for a new trial, or the prisoner entirely dis- 
charged according to the statute, (page 449, sec. 12,) as 
iv this court shall seem proper and just. 


Brickey, counsel for appellee: 

This case seems to present but two material points or 
questions for the consideration of this court: 1. Was 
the evidence here preserved sufficient to warrant the jury 
in finding the defendant guilty of the offence charged in 
the indictment? 2. Did the circuit court decide correct- 
ly in overruling the motion of the defendant for a new 
(ral? An affirmative answer to these two questions 
must settle this case. 

24 
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1. The evidence was all-sufficient to warrant the jury 
in finding the defendant guilty. ‘The whole of the tes- 
timony, taken together, comes under the legal definition 
of, ist, “circumstantial;” 2d, “confessions,” of the ac- 
cused. 

] contend that circumstantial eyidence alone is often 
sufficient to satisfy a rational mind of the existence of 
any fact without positive proof. Hvidence is that which 
demonstrates, makes clear, and ascertains to the jury the 
truth of the very fact or point in issue to be tried either 
on the one side or the other--McNally’s Evi. p. 2. Cir, 
cumstantial or presumptive evidence should always go 
to the jury, especially on a trial for murder, which 1s fre- 
quently committed in secrecy; therefore, such evidence 
should be received—McNally’s Evi. p, 678; 1 Stark. Evi. 
p- 432, to pp. 433, 434, 435, 436, 46; 4 Blk. Com. p. 359; 
Archbold, p. 76, 77. 

I am aware it is not necessary to refer this court to so 
many authorities on this point, because the doctrine will 
hardly be controverted by the opposing counsel, and it 
only remains to apply the evidence before this court to 
the legal principles above laid down. With regard to the 
circumstances developed, there is not one particle of con; 
tradictury or inconsistent evidence given by any one 
witness; but a most singular concurrence and corrobora- 
tion of each and every one of the witnesses, as well ag 
the circumstances proyed. The defendant and the de- 
ceased were seen together, and slept at the same house, 
in the same bed, the evening preceding the murder, They 
left there next morning, inquiring the way to Ste. Gene: 
vieve, only four or five miles distant. Defendant was 
seen to take a cudgel from the wood pile, too large fora 


_ walking stick. They were met by two men the same 


morning. within two miles from Ste. Genevieve, on the 
main road to town, and again inquired the way, and pass- 
ed the witnesses, going towards town. In about two 
hours, the same two witnesses, returning a short dis 
tance, say two hundred yards from where they had 
met the parties, discovered much blood in the road, 
and saw where something had been dragged out of 
the road; the witnesses followed the trail some one 
hundred or one hundred and fifty yards, and found the 
body of the deceased in a gully, stripped naked, all cov- 
ered with blood, and the head saben or broken. These 
witnesses went on to town, and gave information, &c, 
There was found by the dead body, the hat and some 
other pieces of clothing of the defendant, as well as the 
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club or stick before spoken of, and the defendant gone. 
The same evening the defendant is seen by several wit- 
nesses going back on the road from Ste. Genevieve in the 
direction of St. Louis; staid all night at Dr. Kluke’s, 
where his conduct and demeanor was observed to be un- 
usua!; left Kiuke’s next morning, took off the road in 
another direction, and was found some eight or ten days 
afterwards at the Dutch settlement. Several witnesses 
identified the clothes of the deceased on the defendant 
when he was apprehended, and especially the cap, which 
was particularly described by the witnesses, as well as 
several other pieces of clothing. Defendant told some 
of the witnesses he was going to St. Louis, but left the 
road and went in another direction. On his arrival at 
the Dutch settlement, the same day he left Dr. Kluke’s, 
where he had staid the night before, he informed the wit- 
nesses he had been lost and had slept out in the woods 
the night before, &c. &c. 

Here is the substance of the circumstantial evidence, 
(without any positive proof of the killing and murder,) 
which was submitted to the jury; and surely this evi- 
dence alone was all-sufficient to warrant the jury in find- 
ing the defendant guilty of the murder charged in the 
indictment, according to the rules and principles of the 
law before in the authorities referred to. But if any 
doubt can exist as to the guilt of the defendant upon this 
evidence, this court will proceed further to consider the 
other or second branch of the evidence, to wit: the con- 
fessions of the defendant, as deposed to by two witnesses. 

That the confessions or admissions of a criminal are 
legal evidence against him and proper to go to a jury, is 
clear from abundant authorities—see 2 Stark. Evi. p. 27, 
and note 9; also, 28, 30; 1 Stark. Evi. p. 42,43; Arch- 
bold, 73, 75, 76, 77; also, McNally’s Evi. p. 40, 51, 52; 
2Bac. Ab. 663; 4 Blk. Com. p. 356, 357, 359. It ap- 
pears, then, by the testimony of Zeigler and another 
Witness, that the defendant confessed and admitted to 
them on more than one occasion, while he was in jail, 
that he was present when the deceased was killed; that 
he had the club or stick described by other witnesses; 
that he had stricken the deceased two blows; that he as- 
sisted in dragging him from the road where he was mur- 
dered, and also in stripping the clothes off the deceased; 
and all this voluntarily and freely without any threat, 
duress or compulsion, or any promise or other induce- 
ment whatever, which brings the confessions exactly with- 
in the law to make them evidence to go to the jury. It 
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is true the defendant at the same time spoke of another 
individual by the name of Forbes, who he said made the 
assault and attack upon the deceased, and actually killed 
him; but his statement in this particular, with regard to 
Forbes and the circumstances connect«d with his ac- 
count of Ferbes, was not, nor could not have been cred- 
ited by the jury. Indeed, upon a minute examination of 
this part of the story, no one can give any credence to 
it; and if they could, so as to raise any doubt of the 
defendant’s guilt, the jury, (who tried the cause, had the 
witnesses before them, heard all the arguments of the 
counsel, and whose duty it was to weigh the whole of 
the evidence,) by the very fact of their finding the defen- 
dant guilty, have negatived the truth of this part of the 
defendant's statement, as well they might by every prin- 
ciple of law—see 1 Stark. Evi. p. 417, 322; Archbold, 
100; NcNaliy,548. The jury, then, are the exclusive 
judges of the facts in all cases ; the court decides the 
competency of a witness, but te jury always judges of 
and decides upon his credit. Here, then, the whole of 
the defendant’s confessions and admissions, for and against 
him, were given to the jury. They considered the whole 
of the evidence, as was their duty, and came to the irre- 
ristible conclusion that the defendant was guilty of “wil- 
ful, deliberate and premeditated murder.” There was 
no objection made to any one decision made by the cir- 
cuit court, except overruling the defendant’s motion for 
anew trial... From all the evidence, as appears by the 
record, I cannot see on what ground the circuit court 
could have granted a new trial. The possibility that 
aman by the name of Forbes, mentioned by the pris- 
oner,. could have left him and the deceased at Hercu- 
laneum, his being absent from them three days, travelling 
another road in the direction of the mines, should sud- 
denly meet the parties at the forks of the road near Ste. 
Genevieve at the instant the murder took place, kill the 
deceased in the manne: described by the defendant, make 
his. escape, and never be heard of before or sincey. 
is too remote to be believed by any one; and again, if 
Forbes was the real murderer of Thompson, why did not 
the-defendant go on to Ste. Genevieve and give informa-. 
tion? Why change, his course and turn: back towards 
St. Louis, the road they had just travelled in the morn- 
ing, and tell some he was going back to St. Louis, and 
others he was going tothe Dutch settlement in another 
direction?. And when he arrived there, why did he say he 
had laid out, all the preceding night because he was. lost, 
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when in fact he had come ‘but a few miles from Doct. yay team, 
Kluke’s? The fact of the clothes of the’deceased being 1838. 
found upon him, especially the cap, shoes and coat, and wennmm 
the defendant’s hat and the club or stick ‘being found by Bower 
the body of the' deceased, would seem to be conclusive; was Oe 
but when the: voluntary confessions are also taken in iene 
connection with these circumstances, all doubt and un- 
certainty"seem to vanish, and any rational mind is 

brought to the same conclusion with the jury. Hence, 

it would appear, the circuit court did not err in overru- 

ling the motion fora new trial; but merely, decided the 

law of the case, as it should have done, and gave judg- 

ment accordingly. 


McGirx, Judge, delivered the opinion of the court. 


At the April term of the circuit court for the county 
of Ste. Genevieve, Bower was indicted by the grand jury 
of that county for the murder of one George Thompson. 
The trial was had at the said term; the defendant plead- 
ed not guilty, and a jury found him guilty on both counts 
in the indictment; both are alike, except one is in the 
common law form; the other is in the common law form, 
but contains, also, certain words in a late statute regard- 
ing the crime of murder. ‘The prisoner, by Messrs. Cole, 
Zeigler and Rezier, of counsel, moved in arrest of judg- 
ment and for a new trial, which were overruled, and the 
court gave judgment of death on the prisoner, to be exe- 
cuted on the 9th day of June ensuing. The prisoner has 
brought the case here by appeal. Something is said in 
the record about wrong instructions, but that matter has 
not been showed at the bar, nor does the record show 
any thing about that matter. Indi f 
The only question for the consideration of the court pee phe 
is, whether or not the circuit court erred in refusing aonly question be- 
new trial?’ The question has not been argued on the mo- a3 a court was, 
tion to arrest the judgment, nor can I perceiveany rea- 1:2) was impro- 
son'why any notice should be taken of it. perly refused? 
The reasons for.a new trial are, that the’ verdict is pin iy the 
againt law and evidence, that it is against the’weight of the jury, the ma- 
evidence. ‘Lhe evidence on the part of the State'wasin jority of the court 
substance as follows: That on the last day of January, thought the jury 
1838, the prisoner and one Thompson, or rather, (to ae ne 
: é finding it a case 
use the words of the witness,)‘that the prisoner and a of “wilful, delib- 
young man staid at ihe house of witness, Mrs. Roussiere, cues ee 
all night, took supper and breakfast, and left her house ee ooue? 


ka - : . i and consequently 
after breakfast for Ste. Genevieve. ‘The witness lives falling wivhin ovr 
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may TERM, about five miles on the road from Ste. Genevieve to &, 
1838. Louis; both had biue roundabouts; prisoner had on black 
w=  pantaloons; does not recollect the color of the pantaloons 
Bower of the other person; prisoner had on a white hat witha 
black ribbon round it; the other man had on an old fur 
cap; when they left her house in the morning, prisoner 
statutory deserip- picked up or had a large stick in hishand. ‘The a 
tion of murder'™ duced in court, witness says, is the hat prisoner had on 
sree when at her house. The witness identifies the cap 
brought in court which the other person had on when at 
her house; describes the buttons of the coat of the oth. 
er person as being yellow in the middle, and black round 
the rim, and says those shown in court are the same. 
These persons came to her house after dark; had but 
little to say; prisoner never spoke to the other man that 
evening; is a German, and speaks but little English; both 
slept in the same bed; next morning the prisoner spoke of 
his sore toes; that the two appeared friendly in the morn- 
ing; the prisoner paid fifty cents for his bill, said it was 
all the money he had, and the deceased said to prisoner, 
“John, we have to pay the woman 74 cents for our lodg- 
ing and eating,” which was paid. ‘The deceased wasa 
young man, had no beard, pale complexion, about 16 or 
17 years of age, his hair was a little redish. The wit: 
ness saw a corpse eight days thereafter, which had hair 
of the same color as the person at her house, and did not 
recognise him by any thing else. Louis Roussiere, a boy. 
and son of the last witness, says prisoner and a young 
man, an American, came to his mother’s, herein as stated 
above, and next morning when they went away, saw the 
prisoner haveastick. Saw acorpse eight days alter; that 
the corpse he saw had hair the same color as the prison- 
er’s companion; that he knew the corpse by nothing but 
the color of the hair; describes the buttons as described 
by his mother: that the men came to his mother’s im the 
night, and left next morning after breakfast. 

Felix Dufour says, on the morning of the first ef Febro- 
ary, he went from Ste. Genevieve with his cart fer wood 
on the road leading from Ste. Genevieve to Potosi, and 
toward St. Louis; he met two men going on ‘oot towards 
Ste. Genevieve, near the forks of said road, and about 
two miles from Ste. Genevieve; the witness went and 
got his wood, and was gone from that place one hour and 
a half, and about two hundred yards from the place 
where he met the men, he saw where something had 
been dragged across the road, and thought it was a deer; 
that he followed the trail about fifteen or twenty steps 
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guily, stripped of all his clothes, except socks and shirt; 
the day was cold, but the blood was not frozen; thinks 
the hat and cap in court are the same the stranger had on; 
the stick of ash shown in court is the same he saw by 
the dead body; the hat shown in court the same he found 
by the dead body; says he did not recognise the dead 
body. 

Peuey Morris says, that on the mortiing of the first of 
February, he met two strangerson the road, near the 
place, or about two hundred yards from the place where 
he found the dead body, one man a little stouter than the 
other; the largest man was walking behind thé other 
with a stick under his arm; that he came back with Du- 
four and saw a trail across the road, supposed it was 
made by dragging a deer across the road; followed Du- 
four and found a dead body of a white or pale complex- 
ion; the same was naked, except socks dnd shirt, and wes 
covered with leaves; the breast was blue from strokes, 
and the skull was mashed in; and that the body was 
about two hundred yards from the place where he met 
the two men; that he did not recognise the dedd body, 
and that he does not recognise the prisoner. It appears 
that the place Where the dead body was found, is near or 
about two miles from Ste. Genevieve, on the Potosi and 
St. Louis road, near the forks; and that Madame Roussiere 
lives on the St. Louis road; about three miles farther to- 
wards St. Louis. 

Louis Roussiere swears he went out to cut wood on the 
road, the other witnesses speak of, on first February, 
and saw no person in the road; came back with them, 
saw a small dead man in the gully néar the road. 

Pierre Labourih says he lives eight miles from Ste. Gene- 
vieve, on the St. Louis road; that om the same day the 
man was found dead in thé gully, the prisoner came to 
his house about twelve or ohe o'clock, and took dinner, 
and said he was going to Dr. Kluke’s; started towards 
Kluke’s; had on a little cap and blue roundabout; said he 
was a blacksmith; the cap in court looks like the cap 
prisoner had on at his house, if not the same; the man’s 
pantaloons were black and torn; the man was lame. 

John Drury, a witness, says that on the same day the 
man was found dead, the prisoner came to his house 
about sundown, was walking and was lame, and ate sup- 
per, and left his house in about half an hour, went to- 
wards Kluke’s; and the next morning saw same man 
coming towards town. 
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Jas. Capon says, that on Tuesday, late in the evening, 
he saw the prisoner one half mile from Dr. Kluke’s; he 
asked the way to Ste. Genevieve; was in company with 
a small spare made man, light hair; both had blue round. 
abouts on; the prisoner had on a white hat, and black 
ribben on it; the small man had light hair, and an old fur 
cap; the witness identifies the hat. 

Dr. Kluke says, on the first day of February, the pris. 
oner came to his house alter sundown, staid all might, 
had a sore toe, appeared lame, was distressed and scared, 
witness thought from pain and lameness, and the pris 
oner looked as if something was wrong, and did not 
sleep that night; told the witness he was lost all day; ate 
breakfast, and started back towards Ste. Genevieve; the 
witness identifies the cap in court to be the same the 
prisoner had on at his house. 

Austin Follert says, that on Tuesday, the second of 
February, at two o’clock, the prisoner came to his house; 
that he lives six miles from Ste. Genevieve, and seven 
from Dr. Kluke’s, and one mile from the Potosi road; the 
prisoner staid there half an hour, and he did not speak 
to him at all. 

Joseph Rein saw the prisoner at Follert’s at 2 0’clock; 
the prisoner told him he came from St. Louis; told the 
witness he staid in the woods all night and was lost, and 
started for Ste. Genevieve. 

Martin Zokest says, about 2 o’clock on the second day 
of February, the prisoner came to his house, said his 
name was John Bower, said he came from St. Louis and 
was going in the country; the prisoner remained at his 
house eight days, when he was arrested for murder. by 
the sheriff of Ste. Genevieve county. 

Louis Van Voert says he had a conversation with the 
prisoner in jail. The prisoner said he came from St. 
Louis in company with two men, and that they pursued 
their road together as far as Herculaneum; and that the 
person with him, the deceased, took another road from 
the other person, and that they were to meet again ata 
cross road near Ste. Genevieve, about two miles from 
town; that the prisoner described the road or place ot 
meeting to witness, and said he knew it because he had 
travelled that road before; that when the prisoner and 
the deceased got to the road or place of meeting, they 
stopped a short time and saw their companion coming 
down the road; that after a little conversation, they 
commenced quarreling; that after the deceased and the 
other man had quarrelled a little while, they began to 
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scuffle and fight; the other man took the club the pris- 
oner had in his hand, and knocked the deceased down; 
and after the other man had knocked the deceased down, 
this third man (whose name was called Forbes by the 
prisoner) gave the prisoner the club, and told him if he 
did not strike the deceased, he would knock hna down, 
and being thus forced into matters by threats, he then 


struck the deceased twice with the club. The body of 


Thompson, the deceased man, was then dragged into a 
gully. ‘The witness then says, two or three days after 
he had the above conversation with the prisener, the 
prisoner again told him the same story, with this differ- 
ence, that he had struck the deceased with a cane and 
not with the club; and that the Englishman, Forbes, (as 
he called him,) told him that if he would knock Thomp- 
son, they would go to N, Orleans together. The pris- 
oner said he did not kill Thompson, that he only gave 
hin two blows. 

Sebastian Ziegler says, a few days after the prisoner 
had been in jail, the prisoner sent the sheriff to him to 
yo and see him; he did so, in company with the sheriff; 
when he went, he found the prisoner crying; then the 
prisoner told him that some person through the grates told 
him he was to be huang to-morrow; and that he was ina 
bad fix, and wished he had not been with them men; and 
said there were three in company, to wit: John Bower, 
(himsel{,) George Thompson, (the deceased,) and Thomas 
Forbes; and that five of them had broken jail at St. Louis; 
that the three mentioned had travelled together as far as 
Herculaneum; that Forbes then took the-big road, and 
he and ‘Thompson came to Fight’s shot tower, and 
then continued on down, when, after being separated two 
nights, the third morning they all came together again. 
The prisoner and Thompson came to the forks ot the 
road, stopped about 10 or 18 minutes, looked: up’ ‘the 
big road, and saw Forbes coming. .The prisoner then 
sad, “if he only could live a litle longer to save his soul, 
if he could not save his life.” Then the prisoner con- 
iessed that they had killed the man; and-said he was 
very sorry he was along; and said after they left. Ma- 
dame Roussiere’s, they stopped at the forks of the road, 
aid that Forbes came down the road, and go they came 
together; the quarrel again commenced, haying, quarrel- 
¢d before, which was the cause they parted; that Thomp- 
son and Forbes had quarrelled in the Sts Leuis-jail, where 
Forbes drew a knife on Thompson; and that after a little 
quarrelling at the forks-of the road,.Forbes took the stick 
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when the deceased jumped up and knocked the prisong 
on the head, and cut the crown of his hat; then the pri 
oner took the small stick and gave the deceased tny 
blows on the back; and no mere; while prisoner was 4 
ing this, Forbes continued to strike Thompson till he wa 
dead, and jumped on his breast with his heels after\y 
was dead; that Forbes then took and dragged Thomps 
into the gully in the woods, and he went along with hin 
and while there, Forbes told prisoner they must chang 
clothes, and they began to strip ‘Thompson, he having ti 
best pantaloons; Forbes tried to put on Thompson’s pa 
taloons, but could not, he being a much larger man tha 
Thompson; then the prisoner and Forbes changed pu 
taloons to keep from being known; Forbes then said\y 
would take the road to Perryville, and he should take a 
other, but he being lame could not travel far or fast; th 
prisoner told witness he wished Forbes might be caugh 
and said he could not be far off,as it was sach cold we 
ther; then prisoner gave a particular description 1 
Forbes, which was minute; then asked witness if lt 
would be hung, to which the witness replied, he musth 
tried first by a jury. The witness had several conve 
sations witli the prisoner, and the prisoner always to 
the same tale as to the facts; asked him for prayer a 
religious books, and cried a great deal. . 
Doctor Shaw, a witness, says he saw the dead mani 
the gully; helped to take him out; his skull was broke 
also cut in the forehead, and the breast very match bruised 
This was all the evidence giver for the State, and t 
prisoner gave’ none. 
It is contended by the prisoner’s counsel, that thee 
dence’ is insufficient to sustain the verdict against t 
prisoner as to murder in the first degree. They, hov 
ever, do not insist that there should have’ been a verd 
of acquittal entirely, but that the confession made } 
the prisoner establishes the guilt in the second degree? 
murder only ; and they insist that the jury must have ert 
in giving due weight to’ that part of the prisoner’s Col 
fession which goes to show the prisoner was compelle 
to take part in the transaction by threats of Forbes. 
order to show what was the duty of the jury regarditi 
this confession, they have cited several authors, which; 
necessary, will be noticed hereafter. ‘The indictment! 
founded on the first section of the second article of th 
statute respecting crimes+-Revised Code, 167, and ¢t 
wets that “every murder which shall be committed ! 
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means of poison, or by lying in wait, or by any other say tern, 
kind of wilful, deliberate and premeditated killing, or 1838. 

which shall be committed in the perpetration or attempt ws, 
to perpetrate any arson, rape, robbery, burglary, or oth- Bower 

er felony, shall be deemed murder in the first degree.” 
The second section says, “all other kinds of murder at 
common law, not herein declared to be manslaughter, or 
justifiable or excusable homicide, shall be deemed mur- 
der in the second degree.” ‘The third section declares 
that *persons convicted of murder in the first degree, 
shall suffer death; and those convicted of murder in the 
second degree, shall be imprisoned in the penitentiary.” 

The first section places all those murders which are 
done by means of poison or by lying in wait, in the first 
rank of the catalogue; it then declares that all other 
murders, where the killing is wilful, deliberate, and pre- 
meditated, shalt also stand in the first degree. ‘These 
words furnish a general description of murders which 
are to be known by the description; and all those which 
answer the description are, when known by the deserip- 
tion, to be placed in the first degree, as well as those em- 
braced in the particular description. Ail those contained 
inthe particular description, we know are not intended 
tobe in the general description. ‘These are the follow- 
ing: 1. Those committed by means of poison. 2. Those 
committed by lying in wait. 3. Those committed in the 
perpetration or attempt to commit arson. 4. ‘Those 
committed in the perpetration or attempt to commit 
rape. 5. Those committed in the perpetration or attempt 
to commit robbery. 6 Those committed in the perpe- 
tration or attempt to perpetrate burglary. 7. Those 
committed in the perpetration or attempt to commit 
any other felony. i hen the special cases end with a gen- 
eral description of other felony as to the attempt or per- 
petration of crimes. I understand, that not only the six 
cases specially given are in the first degree, but that 
all the cases which occur or can be found, when the mur- 
cerer is perpetrating or attempting to commi' any manner 
of felony, are also in the first degree. ‘here is no evi- 
dence in the case at bar that Bower’s case comes within 
any of the specially enumerated cases. 

To place his case, then, in the first degree, the murder What constitute 
must have been wilful, deliberate and premeditated. All ee moose 
three of these things must concur,-if, indeed, they do con- tated killing” 
stitute three distinct ingredients. But Ido not perceive within the mean- 
how it can be so. I understand deliberate and preme- a = 
diated ave in this case about the same thing. | will, 
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being sufficient. The statute says, the killing musth 
wilful; by this I think the act means the murderer p, 
tended to kill. ‘This supposes an actual condition of th 
mind in regard to the killing when the deed takes plac, 
The other part of the description requires that. the kil. 
ing must have been thought of before the act of killing 
began to take place. 

The legislature, therefore, say the killing must be pr 
meditated. I therefore understand the description ¢ 
murder, required to place it in the first degree, to be this 
“that there must be a kiiling with an intent to kill ay 
do the deed at the time the fact took place; and also tha 
before the act took place, the murderer intended tod 
the deed.” Before I compare the prisoner’s case with th 
statute as above understood, | will remark that, as 
gards the cases put by the statute in the second degre 
of murder, they are all those which are not containedi 
the first section, and all of those not otherwise provide 
for by the act. Lat first, when the argument begu 
thought there was nothing on which the statute (secon 
section) could act. But I now think that there may 
several classes of murder on which it can act. I wil 
not now inquire whether the statute has placed all thos 
inurders, not in the first degree, on the footing of ma 
slaughter, justifiable and excusable homicide, but will si 
ply say, that there are several murders at common law 
which do not come under the general description of, th 
first degree. The first case is, where the unnatural moth 
er exposed a child in an orchard, which was in cons 
quence destroyed by a kite. The next is, where th 
overseers of the poor neglected and refused to furnisi 
food for a beggar, and he died. ‘The third is, where 
son wantonly exposed his sick father to the weather, 
that he died, At common law, all. these cases would ® 
murder—see 4 Blk. Com. p. 197. Now, in all these c 
ses, there is no supposition that the party exactly inten 
ed to commit the act of killing, yet because the con 
quence was death, the party was holden to be a murder 
er. ‘These cases, therefore, and the like cases, are in} 
opinion, the cases which are within the second degree. 

I will progeed to examine the case at bar, on thee 
dence, to see if the jury erred’ in finding the prisone 
guilty of murder in the first degree. 

In the first place, it is to be remembered, there must 
have been amurder. ‘Ido not doubt at all that, indepen 
dent of the confession, the proof is entirely satisfactor 
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Bata murder was committed on the body of Thomp- 


on; and that that murder was of a wilful and deliberate 
haracter, sufficient to rank it in the first degree. The 
roof is, that on the night preceding the homicide, the pris- 
ner and the deceased staid al! night three miles from the 
ot where the homicide occurred; that though they ap- 
eared friendly while there, yet the prisoner (says the 
iness, Mrs. Roussiere,) took with him in his hand a big 
ick; they were both walking; the prisoner was lame, 
id complained of his Jameness while there. Now one 
higiit suppose the stick spoken of was intended to be used 
sa staff, but the witness says the stick was big; pre- 
pnily the prisoner and the deceased were met by a wit- 
ess, who found them walking, Thompson before, the 
risoner behind, with his stick under hisarm. ‘This took 
lace near the scene of the murder. The fect that the 
risoner did not use the stick as a walking stick, and 
at he had it under his arm, does strong|y indicate that 
¢ stick was not taken at first to be used as a walking 
ick. Another witness says he saw the parties within 
o hundred yards of the spot where the dead body was 
bund. The witnesses, as they came back with wood, 
bund a trail across the road; followed the trail across 
eroad, and in about twenty yards from the road, found 
dead man in a gully, stripped of all his clothes, except 
bcks and shirt; they also saw the dead man had been 
tien With a club, his skull mashed in, his breast bruis- 
j,and the hat of the prisoner and the club, which Bower 
asseen with just before, lying near the dead man; the 
bp and other clothes of Thompson were gone, and af- 
twards the cap of Thompson, the first time Bower was 
ren, was on his head, which was the same day about 
elve or one o’clock; the prisoner then was found pur- 
ing the back road which he had come, and at night 
as found at Dr. Kluke’s, 12 or 14.miles from the scene 

the homicide; there he appeared alarmed and scared, 
d slept none; pretended he had been lost, yet, in two 
stances that day, he had means of inquiring: the road 
b Kluke’s, and did so inquire; he then was, the:next day, 
bund at the distance of 7 miles from Kluke’s.at night; 
uid he had been lost and lay out the night before; he 
ight have been lost that day, but that -he lay out the 
ight before we, see by the testimony of Kluke, was en- 
rely false; eight or ten days thereafter he was arrested. 
ere we find a man has been killed, and the question is, 
ho did the deed? Can any thing be more clearly pro- 
ed who did it, than the-circumstances im this case do 
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way germ, Prove Bower did it? Yes, positive proof might be more 
1838. satisfactory. Yet, in my opimion, the jury risked nothing 
wryvm~ to consider the evidence sufficient. They might well 
Bower suppose the stick carried by the prisoner from Madame 


v. Roussiere’s was taken with the intention to kill Thompson, 
The State. 


as it was not used for any purpose of convenience. This 
same stick was seen also under his arm, when within two 
hundred yards of the scene of the murder, and it was 
also found at the spot where the body was found. In the 
ordinary course of things, who could have done the deed 
with this stick other than Bower? Then we find Bow. 
er’s hat there, the very hat seen on him two hours before 
within two hundred yards of the spot. Then the capof 
the dead man was that same day seen on Bower’s head, 
If Bower did not kill Thompson, how came the hat and 
stick there? This cannot be accounted for on any prin 
ciple other than by supposing that Bower killed Thomp 
son with the stick, hid him, left his hat, and took Thomp- 
son’s cap for the purpose of disguise, and being so dis 
guised, perhaps safe in his opinion, he took the back 
track. There are many other circumstances to strength 
en this opinion, such as pretending to be lust and lying 
out all night, his behavior at Kluke’s, and the like. li 
the foregoing view of the evidence proves Bower com- 
mitted the murder, it does, in my mind, also prove that 
the murder is of the first degree. If Bower did the ac: 
at all, the fact of the stick being carried three miles, and 
the evidence of bruises and the skull being mashed in, 
proves wilfulness and premeditation, so that the case 
comes within the general description of those murders 
placed in the first degree. That the stick was used, the 
appearance of the body, the skull beat in, the breast and 
head bruised, abundantly prove this; that the killing 
with this stick was premeditated before the killing took 
place, is proved by the fact where the prisoner got the 
stick, how he carried it, &c. 

But it is said,his confession being given in evidence, 
The legal rule, must be taken altogether. This is the law. But itis 
thata prisoner’s also the law, that the jury may give credit to one part 
moor roast of the confession, and totally disregard the balance. This 
er, does not mean i8 hot a new arbitrary power, but must be governed by 
that the jury — rational legal principles. One of those principles is, that 
should give the if that part of the confession which goes for the prisoner 
same degree of . ? ; 8 a a 
credence to every iS against the experience of mankind, then it is of po 
part. On the con- weight. If it be contradicted by other evidence stron- 
trary, they may er than itself, then it has no weight. If the whole con- 


well disregard Pha ; 3 “tig ° 
such parts as are tession is contradictory to itself, then it is of no weight. 
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f the facts proved by a witness are totally or partially 
nconsistent with the whole transaction, or a material 
part thereof, then the same is of no value; and just so, 
{that part of the confession going for the prisoner is 
0, then its credit is nothing. If the statement of the 
risoner is at different times diflerent, the value of the 
vhole is lessened. 
lf we try the confessions in this case by these rules, 
isconfessions will not help him out. The case the pris- 
ner makes out by his confessions, first to Van Voert and 
hen to Zeigler, .s, that himself, the deceased, and one 
orbes, broke the St. Louis jail; in company they tra- 
elled to Herculaneum; that Thompson and Forbes quar- 
eled, and for that reason pared; that Forbes took one 
oad and they another; that it was understood and agreed 
hey should meet again at the forks of the road, where 
he killing took place; that after being parted two nights, 
he third day in the morning, Bower and Thompson came 
o the spot, and in about 10 or 15 minutes, Forbes came 
so. In the first place, this coincident meeting, though 
ot impossible, is rather improbable. ‘Ihat as soon as 
orbes came up, Thompson and himself began to quar- 
e,and a scuffle ensued between them. Then Bower 
lls Van Voert that Forbes took the club that he had in 
is hand, and therewith knocked Thompson down; and 
at after Forbes had done so, he (Forbes) gave the pris- 
ner the club, and told him if he did not strike Thomp- 
on, that he would knock him (the prisoner) down, and 
ing thus forced into matters by threats, he then struck 
he deceased twice with tue club, The prisoner again 
old the same story, except that he said he struck the de- 
eased with a cane and not the club, and said he did not 
il Thompson. In regard to this confession, it under- 
akes to put Bower in a condition af necessity to strike 
hompson twice. 
Itseems to me there is no truth in the pretence. The 
prisoner says Forbes took the club from him, knocked 
hompson down, and then gave the club back to him, 
nd then threatened to knock him down if he did not 
trike. In the first place, Forbes had no club when the 
ht began; if he had, why take Bower’s stick? Then 
e had none after he gave it back to Bower, and he was 
no condition to knock Bower down; so that the pre- 
ence of duress is all a pretence, tor Bower would hard- 
y have given the deceased two blows with the club for 
ar of Forbes, when Forbes was unarmed and he him- 
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self was armed; I therefore conclude there is no truth in. 
this part of the matter. 

The next time the prisoner talked with Van Voert, he 
stated he struck the deceased witha cane. This puts the 
club back in the hands of Forbes, and does away entire. 
ly with the duress; but gives as inducement to Bower to 
strike Thompson, that if he would do so, they would go 
to New Orleans together. ‘The confession of the pris 
uner to Zeigler is, that when the quarrelling had advan- 
ced, Forbes took the stick out of his hands and knocked 
the deceased down with it; that Thompson jumped up 
and knocked prisoner on the head, and cut the crown of 
his hat; then the prisoner took a small stick find gave 
the deceased two blows on the back, and no more. ‘This 
account of the fight is an improvement on the former 
account, for in this the prisoner had a good provocation 
to strike the deceased, and in the former there was no 
such thing, but duress at first and then a promise to tra- 
vel together. In this case the stick is never returned to 
Bower, but while Bower was so striking Thompson, 
Forbes continued to beat him till dead, then stamped the 
dead man’s breasi with his heels; then goes on the con- 
fession about changing clothes. 

It seems to me this confession cannot be a true account 
ol the matter; because, first, no such man as Forbes has 
been heard of. If such man had been found, that fact 
might have helped the prisoner some. 

In the second place, the account is not entitled to cred- 
it, because, if Bower were innocent, and one Forbes had 
committed the murder, as stated, when the two parted, 
it Bower were really innocent, he would have given in- 
formation to the first person he could have found; he 
would have went to Ste. Genevieve, only two miles off, 
which he knew according to his statement, for he says 
he had come the road before, and have made the matter 
known, so that Forbes might be caught. But instead of this, 
he puts on a disguise, took the back track, told lies, and 
wandered about. 

I am well satisfied the jury did right to reject his con- 
fession entirely, and particularly that part which seeks 
to mitigate his crime. Judgment athrmed, Judge Tomr- 
KINS Concurring. 


Epwarps, Judge, dissenting. —I do not concur with the 
other judges in the opinion just delivered in this case. By 
the law on which this indictment ‘is founded, every 
murder committed, either, 1, by’poison; 2, by lying m 
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wait; 3, in committing arson; 4, rape; 5, robbery; 6, yay TERM, 
burglary; and 7,in committing any other felony, shall 1838. 
be deemed murder in the first degree. The indictment wm— 
under this act, for any one of these murders, must Bower 
charge the particular manner of the killing; if: by “poi- 
son,” it must be so charged; if “by lying in wait,” it 
must be so charged; if in attempting to “ perpetrate ar- georee, must 
son,” it must be so charged; and su of the other cases charge the killing 
specially enumerated, ‘The proof must correspond with '° _— been i 
the charges in the indictment, and the prosecutor must itated,? poe 7 
make that proof, and must show that the killing was done the evidence suffi- 
in the particular manner charged. If charged to have cient to convict, 
been done by “poison,” the prosecutor must prove it to ™USt cstablish 
een i ’ I Pp each of these in- 
have been done by “poison; if charged to have been cidenis to the 
done by “lying in wait,” the prosecutor must prove it to crime; the bur- 
have been done “by lying in wait;” and so of the other ten of the. proof 
cases. The same section which declares these specially on the State, an 
enumerated cases to be murder in the first degree, pro- a (as in Eng- 
vides, also, that every murder committed “ by any other 2%»), {be Pre- 
kind of wilful, deliberate and premeditated killing,” shall judge, after re- 
be deemed murder in the first degree. For a murder of viewing the evi- 

es Pe oa se . ence on these 
this character, the indictment must charge it to have principles, cone 
been “ wilful, deliberate and premeditated.” The proof cluded it insuffi- 
must here correspond with the charge also, and must — 2: 
show that it was “wiiful, deliberate and premeditated.” fe, !00ine ies 
As when the indictment charges the murder to have been 
by “poison,” it is necessary to prove it to have been 
done by * poison;”’ so, also, when the indictment charges 
itto have been “wilful, deliberate and premeditated,” 
under the same law, it is necessary to prove that the kill- 
ing was “ wilful, deliberate and premeditated.” The 
poisoning is a principal ingredient of -one murder in the 
lirst degree, and it must be proved when charged; and 
the wilfulness, deliberation and premeditation, are prin- 
cipal ingredients of another murder of the first degree; 
and when charged, for the same reason, must be proved 
also. At common law, where the homicide is establish- 
ed, the law implies the malice, and the prosecutor is not 
bound to prove it; but the defendant must show the ab- 
sence of malice, a thing as difficult for him to prove in 
many cases, where ieally there was no malice, as it would 
be for him to prove his innocence of the charge against 
him, in many cases, where he was really innocent; and a 
thing which is about as reasonable in the law to require 
him to prove, as it would be, if he were charged with 
murder, to require him to prove the murderer’s innocence. 
But the common law does, in its thirst for vengeance, 

25 


v. 
The State. 





386 


MAY TERM, 


1838. 
SS a 


Holt vy. Varner. 


SUPREME COURT OF MISSOURI. 


where there has been a killing, (to use a strong expres. 
sion,) in some cases imply malice, where really no malice 
existed, rather than lose an occasional subject where 
malice did exist. 1 think our law intended to remedy 
this hardship. In my view of this part of our statute, 
malice cannot be implied, and the defendant is not bound 
to prove the absence of malice; but the prosecutor is 
bound to prove that the killing was “ wilful, deliberate, 
and premeditated.” dy the term “wilful,”? it mi 1y be un- 
derstood that the killing was designed, and not by acci- 
dent; by * deliberate,” that it was done after retlect- 
ing and weighing the matter well; by * premeditated,” 
nearly the same thing, but a larger ‘and greater degree of 
deliberation, or, rather, a determination beforehand to do 
the act. When the murder ts not proved to be wilful, 
deliberate, and premeditated,” it must fall within the sec- 
ond degree of that offence, unless it has been declared to 
be manslaughter, or excusable or justifiable homicide. 
The case belore us was not one specially enumerated in 
the act referred to, put comes under the description o! 
“wilful, deliberate, and premeditated” killing; and as the 
killing was not proven to have been * willul, deliberate, 
and premeditated,” in my understanding of the evidence, 
the defendant should have been found guilty, not of mur 
der in the first, but of murder in the second degree, if 
the evidence was suilicient to justify that finding. J] am 
of opinion, therefore, that the judgment of the circuit 
court ought to be reversed, and that the cause ought t 
be remanded. 


Hott v. Varner. 


{tis no excuse for failing to take an appeal before a justice, within 
the ten days allowed by law, that the justice was from home during 
the time, unless it could be made to appear that he was absent du- 
ring the entire ten days, and that that was the sole cause of the 
failure. 


Brickey, counsel for appellant. 


McGirx, Judge, delivered the opinion of the court. 


Varner broughtan action before a justice of the peace. 
The trial took “pl: ice on the 28th of October, and there 
was a judgment against Holt; onthe 8th of November, 
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inal and the day of the appeal. ‘There is, therefore, no 


chat the justice was from home in the time, and the time | 
‘or an appeal ought to be allowed after the ten days. Hehome during the 
swears he was {rem home, how long he does not say; te, unless it 
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i. z, 
.¢ appealed to the justice, and obtained an appeal; when yay peRm, 


he cause came to the circuit court, the court dismissed 1832. 
the cause, because the appeal was not taken in time. 


The statute requires the appeal to be applied for, and wardoy. 
aken within ten days after the trial. In this case, ten _ 
whole days had passed away, excluding the day of the It is no excuse for 

, J9 failing to take an 
| ale 4 appeal before a 
retence the court erred in dismissing the appeal. But justice within the 
: is said by counsel, that there is proof on the record te” days allowed 

= by law, that the 
ustice was from 


Russell. 


, . : . . -- could be made t 
nd he says he believes the defendant applied during his ne cag 7 


ibsence, or Would have done so if he had been at home. wasabsent during 


This affidavit goes for nothing if it were admissible; the entire ten 
ce to) y 


. te A , : ae eee : days, and that 
vet it does not show that the application was made OF 1.2) was the sole 


ittempted to be made in the time allowed by law. Ifcause of the fail- 


‘he absence of the justice was in truth the reason why "ve. 


ihe appeal was not taken in time, it is possible the cir- 
uit court might afterwards help the party; if it could do 
so, the absence must be total during the ten days. I 
im of opinion the judgment of the court below ought 
io be allirmed, and the other judges concurrmg herein, 
the same is affirmed, with costs. 


Lawrence L. Watvo v. Apam Russe... 


After the introduction of a variety of proof on the part of plain- 
tifi, defendant objected to the whole, and saved his exceptions in 
that form. Such a course is not legal; but the objection should be 
made to such particular parts as detendant deemed exceptionable, 
and at the time they were, respectively offered. 

Where the subscribing witness to a deed was proved to be dead, 
the court erred in retusing the admission of secondary testimony to 
establish the deed. 

Ejectment by purchaser at sherifl’s sale against tenant in posses- 
sion, who held under defendant in execution. Plaintiff proved the 
udgment, execution, sale, deed, &c. and defendant offered in evi- 


j 


- dence a deed from defendant in execution to one A., and another 


from A. to himself, both dated priorto the judgment, but neither of 
which had been recorded. Held, that the deeds, not having been 
ccorded, were no bar, and properly rejected in the court below. 


\PPEAL from the circuit court of Franklin county. 


Cole, counsel for appellant: 
The first error assigned presents the question, whether 
the evidence of Waldo, that went to the jury, was legal 
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or not? The first Aidence offered by him on the trial, 
as the record shows, was a paper purporting to bea 
transcript of a judgment of a justice of the peace of 
Franklin county, in behalf of J. & L. L. Waldo, against 
John A. Veitch, for $38 63 debt, and also costs. This 
paper bore date 16th August, 1834. There are two ob. 
jections to this judgment being evidence: 1. It was not 
proved that this judgment had, at any time, been filed in 
the office of the clerk of the circuit court of Franklin 
county, nor was it shown that it was a copv of an ori- 
ginal on file. 2. That the execution issued by the clerk 
cannot prove this fact, and dispenses with the produc: 
tion of the judgment itsel—W. Morrison v. F.. Dent, 
1 Mo. Rep. 246; 1 Stark. Evi. 283. 3. The execution 
of the clerk recites the style of the judgment of the jus- 
tice filed in his office, to be Josepli & Lawrence L. Wal- 
do, against John A. Veitch. 

This is showing conclusively, that at the time the exe- 
cution from the clerk’s office was issued, there was no 
transcript filed, or the record of the justice liad been in- 
terpolited. This transcript was, therefore, illegal evi- 
dence—Conner v. Munday, 3 Mo. Nep. 373. 

The plaintiff below then offered in evidence a certifi- 
cate of the justice of the peace, who had rendered judg. 
ment in the case of J. & L. L. Waldo against Jobn A. 
Veitch, to prove that execution had issued upon the judg- 
ment, and to prove the constable’s return upon this exe- 
cution. The date of this certificate is 3d November, 
1834. This evidence was inadmissible: 1. Because 
the justice does not certify that it was a copy of pro- 
ceedings had before him as justice in the case. Without 
this, it should not have went to the jury—Digest of 1825, 
362, sec. 3; Passon v. Brown, 11 John. Rep. 166. 2 
This certificate contains a mere statement of facts in 
reference to the case, from the recollection of the jus- 
tice, and which facts must have been of record in his of- 
fice. His statement, therefore, was illegal evidence, un- 
less, indeed, ihe record evidence could not have been ob- 
tained, and its absence had been accounted for; and even 
in such a case, the justice must have given evidence in 
person and not by certificate. 3. Waldo gave in evi- 
dence a paver purporting to be an execution issued upon 
the judgment of the justice aforesaid. It appears to have 
been issued on the 16th August, 1834. ‘The return o! 
the constable thereon was also given in evidence. This 
paper was not admissible, because it was not proved to 
be an original execution, nor a copy of an original exe- 
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rial, cution, and the same may be said of the constable’s re- may Term, 
be a turn; it was not proved—Conner v. Munday, 3 MosRep. 1838. 
> of 373; Brent et al. v. Flournoy et al. 28. A. Rep. 116. warm 
— 1, The plaintiff below gave in evidence a paper purport- Waldo v. Russell. 
Chis ing to be an execution from a justice of the peace upon 
) ob- the judgment aforesaid, dated 15th September, 1834. 
by The return of the constable thereon was not in evi- 
din dence. ‘This wes both illegal and without testimony, for 
Klin the reasons aforesaid. 5. The plaintiff gave in evidence 
= an execution issued from the clerk of the circuit court 
lerk of Franklin county, on the 4th November, 1834, in favor 
duc- of Joseph & Lawrence L. Waldo against John A. Veitch, 
ent, which recites the judgment of the justice of the peace 
wen rendered on 16th August, 1834, and that an execution 
oll had been issued thereon, and had been returned, no “goods 
Wal: and chattels of the said John A. Veitch to be found,” and 
that a transcript of said judgment had been filed in the 
clerk’s office on 16th August, 1834. The execution then 
continues and concludes in the usual form. The objec- 
tions to the admissibility of this evidence are, first, there 
was no judgment or execution in proof that agreed with 
its recitals; and in the second place, the facts were not 
shown, if they ever existed, to warrant the clerk of the 
circuit court to issue this execution. 6. The plaintiff 
oA. gave im evidence a paper, purporting to be a copy of let- 
judg. ters patent to John A. Veitch for the land in the plain- 
wall uill’s declaration mentioned, bearing date 1st October, 
aber, 1835, and the certificate of the register at St. Louis, that 
it Was a copy; a witness also proved that it was a copy 
of the original, and that the original had been demanded, 
in behalf of the plaintiff, of the register, who 1efuses to 
deliver it, unless the certificate of the receiver was pro- 
duced. ‘The plaintiff also proved a notice on defendant 
to produce the patent aforesaid on the trial. This was 
illegal evidence: 1. Because the register of a land of- 
fice, for the sale of the public lands, has no power by 
law to authenticate copies of patents deposited with 
him for delivery to the owner, so as to make such copies 
’ evidence in a court of justice. 2. This was secondary 
evidence. A subpana duces tecum would have produced 
the original patent at the trial—Peak’s Evi. 96-7; 1 Stark. 
Evi. 358-9. 3. The notice given wasa nullity from the 
plaintiff's own showing—Graham et al. v. O’Fallon’s Ex. 
3 Mo. Rep. 507. The defendant never, at any time, had 
the patent. The plaintiff knew this fact and proved it. 
7. The plaintiff offered in evidence a sheriff’s deed, 
dated 6th August, 1835, to him for the land in contro- 
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way Term, versy. The objections to this evidence are: i. Ther 
1838. is no lawful foundation to support it. 2. The plainti 
warm offered no evidence to prove this paper to be the thing 
Waldo y. Russell. purported to be, to wit, a deed—Williams v. Pay ton, 
Wheat. 77; Conner v. Munday, 3 Mo. Rep. 375; Diges 
of 1825, p. 484, sec. 30; Dige ‘st Mo. Laws, p. 289, sev, 
15,46, 47,48. 3. The certificate of the clerk to th 
deed was not in evidence, and if it had been in evidence, 
there was no official seal to that certificate to giv 
the certificate and deed authenticity. ‘This, theretore, 
was no proof, and none other was offered. ‘The plainti! 
closed his evidence here, with the exception of proviay 
the defendant in possession of the premises, and ith 
submitted whether the circuit court has not erred in th 
admission of illegal testimony on the part of the plain. 
tiff as alleged by the defendant. 

The second error assigned is, that the circuit couri ev 
cluded legal testimony offered by the defendant on the 
trial. The evidence offered to be given on the trial by th 
defendant,and excluded by the court, was, first,a covenant! 
from John A. Veitch to Joseph McCoy, (having first pre: 
ved the legal execution thereof by John A. Veitch by the 
subscribing witness to the covenant,) by which covenan! 
Veitch acknowledged to have received from McCoy one 
hundred and twenty dollars for the land in controversy, 
and undertook to make McCoy a good title therefor 
soon as he obtained the patent; and, furthermore, he 
covenants with McCoy that he, said McCoy, his hei 
and assigns, shall and may enter into and upon said piece: 
or parcel of land, and from that date henceforth receiv 
the rents, issues and profits to his and their own use. 
This covenant is dated 2d August, 1834. 

The defendant then offered in evidence to the ‘wy 
(having first proved the hand writing of the subseribing 
Witness thereto, and that from common report he was 
dead in Texas,) an agreement, under seal, between Jo- 
seph McCoy and Russell, the defendant, by which agree: 
ment McCoy sold the land in dispute to Russell for one 
hundred dojlars, payable in three and nine months, fo: 
which Russell had given McCoy his notes. McCoy also 
covenants to make Russell a good title to the land s0 
soon as he received a title himself; and, furthermore. 
covenants with Russell that he, said Russell, his heirs 
and, assigns, shall and may enter into and upon the sai 
premises, and from that date henceforth receive the rents. 
issues and profits thereof to his and their own use. ‘This 
agreement bears date 23d September, 1834. These con- 
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Ther racts are bona fide, and stand unimpeached. It is diffi- yay term, 
rlainti cult, therefore, to assign even a plausible ground fortheir 1838. 
thing 1 exclusion from the jury by that court—Peak’s Evi. 101, wn—m 
yton, 102,103-4; 1 Stark. Evi. 330, 337, 341; Jackson v. Bur- Waldo v. Russell. 

Diges ‘on. 11 Johns. Rep. 64. They were proved, before of: 
89, sec, J cred in evidence, according to law. Then supposing 

to th this evidence to have gone to the jury, what would have 
‘idence, been its legal effect upon the case? The answer must 
LO giv be, the plaintiff would have lost his suit. This evidence 
oretore, shows a right to, and a lawful possession in, the premises 
plainti! in controversy in Russell against Veitch, and Waido, 
Droviay who claims under him. Waldo, if his proceedings had 
ad itis been legal, would in virtue of them take the place of 
d in the Veitch; he would have all the right that Veitch had on 
e plain: i6th August, 1834, to the land, but no more, and would 

take it subject to all liens and incumbrances—Digest 
yuri ek 1825, p. 369, sec. 20. The right of Joseph McCoy ac- 
on the crued on 2d of August, 1834, antecedent to Waldo’s 
| by th fm lien. Veitch could not sustain an action of trespass 
yvenan against McCoy or his assignee for entering into and oc- 
rst pro: cupying this land; nor could he maintain assumpsit for 
| by the use and occupation; nor ejectment to recover the pos- 
yvenan! session—1 Stark. Nv. 303, 305. Veitch would be estop- 
‘OV one ped to claim by his covenant with McCoy; and Waldo, 
overs\, fae the appellee, who has succeeded to and takes his place 
efor s under the covenant, is equally included by the same 
ore, he estoppel. It is therefore submitted that the circuit court 
's heirs erred here also—Jackson v. Bull, 1 Johns. Cases, 90; 1 
d piec: Stark. Ev. 194; Jackson v. Peaca, ———, 224. 
receiv The third and last error assigned is, the refusal of the 
WH Use. circuit court to grant a new trial. The points that would 

present themselves for examination under this question 
ne iury have been already considered, with the exception of the 
eribing verdict of the jury. Twenty-five dollars damages are 
he was found for plaintiff against defendant by the verdict, and 
cen Jo- J there was no proof to show any damage. The verdict 
| agree: was therefore against evidence and against law, and a 
for one new trial should have been granted to the defendant by 
ths, fo: the circuit court. On this point the circuit court erred 
oy also also. 
land so a 
srmore. fg “rissell, counsel for defendant in error: 
is heirs The first exception to be considered is that taken to 
he saic the non-admission of the agreement between McCoy and 
e rents. Russell in evidence, upon the proof of the handwriting of 
», This | the subscribing witness, and the common report that he 
se CON was dead in Texas. If the ground for the exclusion of 
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the instrument was the legality of the proof of thean. 
strument, the court below must have erred. But I cap. 
not see what use could have been made of the instrv. 
ment, if it had been admitted. ‘The instrument must 
have been excluded for a different reason than the wan 
of legal proof of the execution. It will be seen by ex. 
amipation of the patent, the contract between Veitch 
and McCoy, and the contract between McCoy and Rus 
sell, that a deed could not have been made before Ist of 
October, 1835, and of cours? the legal title until that 
time must of necessity remain in Veitch, if he complied 
with the contract. But on the 24th day of November, 
1834, Veitch was divested of the legal title by the agent 
of the law, and Waldo, the present plaintifl, beeame 
clothed with the title. Whatever claims Russell might 
ave in equity, the legal title certainly was not in hin; 
and as the legal title was in Waldo, by purchase at sher- 
iff’s sale, he must prevail in the present action; and the 
agreement admitted in evidence, and the agreement ex. 
cluded, have ne more to do with the present action thar 
so much blank paper—5 Peter, 402, 430, 440, 445. In 
a court of chancer Y; these agreeme nts might be impor: 
tant matters, if notice of them could be fixed upon Wal: 
do—2 J.C. 321; Robison v. Campbell, 3 Wheaton, 212; 
4 Con. Rep. 935. If was not the intention of the par- 
ties that the said agreements should be considered in the 
light of conveyances; the wording of each of them would 
exclude that idea. ‘They are contracts to convey ata 
future period. ‘hey were neither acknowledged nor re- 
corded, and why the defendant below attempted to tor 
ture them into conveyances or deeds, it is hard to tell. 
At all events, they cannot effect the legal title of Waldo. 
It is a universal rule that, in ejectinent, the legal title 
must prevail over an equitable one, unless the equitable 
one be supported by some express statutory enactment, 
and thus, in fact, become the legq) titl—3 Wheat. 212; 
4 Con. Rep. 235. ° 
If these agreements to convey be construed into con- 
veyances, they not being recorded, would be unavailing 
for the want of notice. The sherifl’s deed has precisely 
the same elect as the deed of Veitch would have had, 
and Waldo would have acquired a perfect title to the 
land in question by a deed from Veitch, if he had receiv- 
ed it and paid his money without notice of these agree- 
ments to convey, because he would have been an inno- 
cent purchaser, and would have been protected as such 
at law and equity. 
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Tompxins, Judge, delivered the opinion of the court. MAY TERM, 
1838. 

Waldo brought his action of ejectment against Russell wenn 
in the circuit court, and there had judgment; to reverse Waldo v. Russell 
which Russell appeals to this court. 

On the trial of the cause, the plaintiff gave in evidence 
the transcript of a judgment obtained before a justice 
of the peace by Waldo, the plaintiff in this cause, against 
Jobn A. Veitch, on the 16th day of August, A. D. 1834, 
which was filed in the office of the clerk of the circuit 
court of Franklin county on the same day. He then 
gave In evidence two executions issued by the justice 
on the same judgment, the one dated the 16th day of 
August, 1834, and returned the 15th day of September, 
then next, “no property found.” 

The second execution was dated on the 15th day of 
September in the same year, and that also was duly re- 
turned not satisfied. ‘The justice also certifies the issu- 
ingand returning of these two executions, as they appear 
on their face. 

The plaintiff then gave in evidence an execution issu- 
ed on the same judgment, filed as aforesaid in the office 
f the clerk of the circuit court.of Franklin county, by 
the clerk of that court. By the return on the execution, 
it appears that the land in question Was sold to satisfy 
the execution, and that the plaintifi, Waldo, was the pur- 
chaser. A copy of the patent to Veitch for the said land 
was given in evidence, notice being given to the defen- 
dant to produce the original. The sherifl’s deed to Wal- 
do, the plaintiff, for this land, was also given in evidence. 

After the introduction of all this evidence by the plain- , «0. the intro. 
ull, an objection to it was made in these words: “to the duction of a va- 
introduction of which to the jury as evidence in the riety of proof on 
above cause the defendant objected.” gn 
The objection, taken in a literal sense, goes to the vd tothe br 
sheriff’s deed only. But had the objection been made and saved hie ex- 
in these words, “to the introduction of all which as evi- ae that 
lence,” &c., still it would have been, a very improper course is not le- 
; ’ ’ ; y proper course is not le 
manner of making an objection to evidence, and the cir- gal; but the ob- 
cuit court would have acted correctly in paying no at- absinreatbays ns oe 

; ae par- 
tention to such a general objection. It was the duty of jicular parts as 
the defendant to object, in the progress of the suit, to def. deemed ex- 
each particular part of the evidence which he deemed eae pe _— 

“ti. - eae oe 
objectionable. ‘The plaintiff might, perhaps, have been wore respectively 
able to cure a defect or to find other evidence, and the offered, 
circuit court ought not to. be pointed to a mass to search 
lor the objectionable part of the evidence. The whole 
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of the evidence, however, has been carefully examined: 
and I have no hesitation in saying that all the evidence 
material to the issue was rightly admitted. The tran- 
script of the justice’s judgment was filed, as appears by 
the endorsement of the clerk of the circuit court; and 
two executions issued, and in due time returned, before 
the execution was issued by the clerk of the circuit court. 

To the admission of the copy of the patent in evi- 
dence, no objection is seen. It is not to be expected 
that the register of the land oftice would surrender the 
patent to any other than the holder of the receipt 
for the price of the Jand; and it could not be expected 
that Waldo, the purchaser at sherifi’s sale of Veitch's 
land, would be so highly favored by him as to be entrust- 
ed with the keeping of his receipt, rather than the defen- 
dant, found in the occupation of tke land with the pro- 
bable assent of Veitch. 

The evidence on the part of the defendant, is an in- 
strument of writing made by Veitch, by which he con- 
veys to one Joseph McCoy, for a valuable consideration, 
the land in question, with covenant for future assurance 
when a patent should be obtained. This writing was 
dated 2d August, 1834. 

He offered also in evidence a deed purporting to be 
made by said McCoy to himself for the same land, and 
proved that the subscribing witness had been reported 
and believed to have died in Texas. ‘lhe court refused, 
on this evidence, to suffer this deed to be proved by sec- 
ondary evidence. In this the circuit court appear to 
have committed error, but an error which did no injury 
to the defendant. For neither the deed of Veitch to’ 
McCoy, nor that of McCoy to Russell, had been record- 
ed, and consequently could avail Russell nothing against 
the sheriff’s ceed to Waldo, the plaintiff, although the 
deed of Veitch to McCoy was fourteen days older than 
the judgment under which the sale to Waldo was made 
by the sheriff. ‘The date of this judgment was 16th Au- 
gust, and it was filed on that day. ‘The deed of Veitch 
to McCoy was the 2d August, 1834. 

But the deed from Veitch to McCoy, if it had been re- 
corded, was sufficient to bar the right of Waldo to re- 
cover; but it not being recorded, Russell could not have 
been aided by proving and reading to the jury the deed 
from McCoy to him. It may be remarked, that ias- 
much as both plaintiff and defendant claimed under 
Veitch, the patent was not a necessary part of the plain- 
tiff’s evidence. For the feasons above given, it appears 
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tome that the judgment of the circuit court ought to be way Term, 

allirmed, and Judge McGirx concurring, it is affirmed. 1838. 
BPN 

evidence a deed from def. in execution tg one A., and another from A. Bruffey 

to himself, both dated prior tothe judgment, but neither of which had v. 

been recorded. Held, that the deeds, not having been recorded, were Brickey 

no bar, and properly rejected in the court below. 


Rosert C. Brurrey v. Joun Baicxey. 


i. Petition andsummons ona bond. Plea, that the consideration ot 
the bond was land sold by plaintiff to defendant, and that plaintiff 
represented title to be in himself, whereas he had not a comple.e 
title, &c. Demurrer filed and sustained, Held, that the facts al- 
leged in the plea could not avail the defendant eitherin law or 
equity, unless the defendant would also produce the title bond and 
show the probability of plaintiffs inability to refund the purchase 
money, incase of asuitonsuch bond. A.bill of discovery, alieg- 
ing the same facts as this plea, would be liable to the same objec- 
tion. 

Under the plea of fraud, upon which issue was made in thiscause, 
defendant offered in evidence a memorandum of- an agreement be- 
tween one McCoy and one Imboden, by which McCoy agreed to 
convey the land in controversy to Imboden upon the payment of a 
certain sum of money, but offered no other evidence to show its 
relevancy, Held, that there was nothing in this to warrant the jury 
in finding for defendant, and therefore the circuit court did not err 
in refusing to grant a new trial. 


APPEAL from the circuit court of Washington county. 


Brickey, counsel for the plaintiff m error: 

There are three points presented for the consideration 
of this court: 1. Whether the defendant can plead fraud, 
covin and misrepresentation in bar to this action, al- 
though brought upon a sealed instrument. 2. Whether 
the circuit court did not err in sustaining the plaintiff’s 
demurrer to the defendent’s bill of discovery. 3. Whe- 
ther the obligation from McCoy to Imboden, under whom 
Jones claims title to the land, was not legal evidence for 
the defendant. 

On the first point, I am aware there are contradictory 
decisions; but it would seem’ fraud and covin may be 
averred against any act whatever—Fonblanque, 112; 2 
Tyler’s Rep. 238; 1 vol. Mo. Rep. 446; 1 Burr, 397 if 
so, there is no good reason for a distinction between a 
bond given for an illegal consideration, and one given 
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through fraudulent misrepresentation; and in this case 
the court will see the third plea fully states the fraud in 
the sale of the land, and this is confessed by the plain- 
tiff’s demurrer. Paroi evidence is admissible to show 
what was the real consideration of the bond—3 Term 
Rep.474. What circumstances or facts amount to fraud, 
is a question of law, and courts of law have a concur. 
rent jurisdiction with courts of equity to suppress and 
relieve against fraud. ‘There is no reason, therefore, for 
sending the defendant to a court of equity to be relieved 
against fraud, which appears in the pleadings, and of 
which this court muy take cognizance. Ii the-facts sta. 
ted in the plea be true, (and they are admitted by the de- 
murrer,) it will hardly be denied that the defendant could 
and would be relieved in a court of chancery, upon the 
same state of facts being proved. ; 
The second point seems clear that the defendant not 
only had the right to file his bill of discovery, in order to 
extract evidence for him from Jones, the assignor of the 
bond, but that he was bound to answer; or the court 
ought to have taken the facts sworn to in the bill to be 
true, and proceeded with the cause as though the several 
facts were confessed or admitted by the party from whom 
the discovery is sought—see Digest, p. 462, sec. 10; 463, 
sec. 14, This court will inspect the record and see what 
the facts are which are sought to be discovered by the 
defendant’s bill. It charges that the bond or obligation 
upon which this suit was brought was given by the de- 
fendant to Jones, the assignor, for and in consideration 
of a certain tract of land; that the said Jones repeated- 
ly declared, before and at the time of the purchase and 
sale of the land, that he had the legal title in himself, and 
that he was able to make the defendant a good legal title 
to the said land. And then avers that the title to the 
land is not nor never was in the said Jones, but in the heirs 
of Ananias McCoy; that McCoy gave his bond or oblt- 
gation to one Benjamin Imboden to convey the land to 
him when the whole of the consideration money for the 
land was paid; that the money never was paid, but that 
there is still due on the land fifteen or sixteen hundred 
dollars; that said Jones did know of these facts at the 
time of the sale to defendant, and then calls on him to 
answer specific interrogatories pertinent to the issue. 
Now. the question is, if the defendant, Bruffey, had com- 
menced in a court of chancery, obtained an injunction, 
and on the trial had made the same proof as here stated 
in his bill and not denied, or if admitted or confessed, a8 
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by the demurrer, is there any court who would not grant may tern, 


him relief? Could there be a stronger case presented to 
a court of equity for their interposition than where one 
man, by ingenious management, gets the obligation of 
another for a piece of property to which he had no title 
nor any legal rightjto convey, and then endeavors to en- 
jorce the collection? There is no difference, in my opin- 
ion, Whether the individual attempts to enforce the col- 
lection himself, or passes off the bond by assignment, as 
in the present case, and it is coerced by the assignee. 

That the defendant, Bruffey, had the same right to set 
up any defence he might have to the bond in the hands of 
the assignee, as he would have against the original hold- 
er,is manifest by the statute, (Digest, page 105, sec. 3,) 
where itis declared: “ The nature of the deience of the 
obligor or maker shall not be changed by the assignment, 
but he may make the same defence, &c. that he might 
have made against the assignor.” 

It may be here objected, that the defendant, Brufley, 
cannot avail himself of his equitable defence at law; and 
ifhe has any redress, it would be an action at law against 
Jones, the assignor. But to this ] answer, it was certain- 
ly the object of the legislature, in allowing the party, un- 
der the statute before referred to, to file his bill of dis- 
sovery for the express purpose of enabling him to make 
jis defence at law, under circumstances such as are here 
developed in this case, and thereby avoid a multiplicity 
of actions, as well as a circuitous route to obtain the same 
end. Again, should the party now be compelled to pay 
the money on this judgment, notwithsgfiding he might 
recover in another action, it might well happen that the 
assignor of this bond would become insolvent, and there- 
by deprive him of all means of actual redress; when, had 
the court, on the other hand, overruled the demurrer and 
compelled Jones, the assignor, to answer, or had taken 
the facts set out in the bill as confessed, and proceeded 
to try the cause on its merits,it would have relieved the 
defendant from such hazardous consequences, and done 
justice between the parties. 

The court wil] observe, by reference to the bill of dis- 
covery as preserved on the record, that the substantial 
facts set out, and the interrogatories propounded to 
Jones, have an immediate reference to, and connection 
with, the defendant's plea; and had the court overruled 
the demurrer and required the defendant to take issue on 
the plea, and had Jones confessed or admitted the facts, 
matters and things in thebill charged, or refused to an- 
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swer, then, according to law and equity, the circuit court 
would have been bound to have found the issue of fact 
for the defendant instead of for the plaintill, as the court 
did do, by sustaining the demurrer. 

Again, as to the third point: ‘The circuit court exelu- 
ded and disregarded the obiigation or article of agree. 
ment made by McCoy to Benjamin Imboden, which was 
offered in evidence by the defendant, as going to show 
the true nature of the contract between McCoy and In- 
boden with regard to the land: 1. That Imboden was 
bound to pay for the land by instalments. 2. That 
McCoy was not bound to make a title to Imboden for the 
land until the last instalment was paid; and, 3. If the 
balance of the money had been paid to McCoy, either 
by Imboden or Jones, the plaintiil was bound to prove 
it, otherwise the defendant ought to have had judgment, 
because the defendant's plea fairly puts in issue the con- 
sideration of the bond sued upon; and, as betore obser- 
ved, should this court be of opinion that the defendant 
could not plead the failure or want of consideration in 
bar to a sealed instrument on a trial at common law, I will 
submit to this court whether, under our statute allowing 
a bill of discovery to aid a party ina trial at law and un- 
der the state of pleading here, it was not competent for 
the defendant to ofier the said bond or article of agree- 
nent in evidence; and if it ought not to have been re- 
ceived by the court, was not the court bound to have 
given it such weight as the evidence was worth, precise- 
iy as a jury would have done. But instead of this, the 
court, on motion of the plaintiff, excluded and rejected 
the evidence; the consequence was that the defendant 
was cut off and forced into trial without any possible 
means of defending himself against a most unjust de- 
mand, the court giving judgment against him. 

Upon a view of the whole case, as presented by the 
pleadings, it must obviously appear to this court that 
Brutiev gave the bond here sued upon for a tract of land, 
to which the grantor, Jones, had not, nor, from aught that 
appears, has yet a title; but that the equitable title 
to the land still remains in McCoy’s heirs, and that there 
is alien upon the land for the balance of the purchase 
money, amounting to some sixteen or seventeen hundred 
dollars; and, indeed, this may be the value or even more 
than the land would sell for. In that event, when McCoy’s 
heirs shall prefer their claim, and in a court of equity 
obtain a decree to sell the land, Bruifey must again pur- 
chase the same land or lose his*purchase money paid to 
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Jones in this present action, unless, indeed, this court 
will grant him that relief which justice requires and the 
uthorities of law before cited would seem to warrant. 
Sor where a fraud has been practiced, and it is apparent 
to the court, they will ever be ready to render justice in 
javor of the party injured, without turning him round to 
ihe more tedious process of chancery, 


{‘yissell, counsel for defendant in error: 

But two questions can arise in this cause: 1. Whether 
‘he demurrers were properly sustained; for they both 
were filed upon the same state of facts, and for the same 
easons were sustained. 2, Whether the paper offered 
n evidence was properly excluded. 

As to the questions raised by the demurrer, no point 
{ the law is more firmly settled than that a partial failure 
consideration cannot be given in evidence in an ac- 
ion upon a bond—Greenleaf v. Cook, 4 Cond. Rep. 7. 


itis now here stated in the third plea, or in the bill of 


discovery, that the failure of consideration was total; but 
itis very distinctly inferrible from the statement in said 
plea and bill of discovery, that Jones had some title, but 
iefendant appears very reluctant to state what that title 
is,or What the reason was that the title conveyed by 
jones to Bruffey was not good. The part of the third 
plea, Where the fault of the title conveyed by Jones to 
Brufley is complained of, is in these words: ‘And the 
said defendant further avers, that the said A. Jones, as- 
signor as aforesaid, had not the complete right and legal 
title in and to the said last mentioned tract of land in 
himself, nor was he, the said A. Jones, on the said eighth 
day of February, 1836, nor has he, the said A. Jones, at 
any time, been able or competent to make or execute a 
complete deed of conveyance in fee simple to the said 
defendant in and to and for the said tract of land, at the 
county aforesaid.” ‘Thus clearly admitting, though in- 
lirectly, that Jones had some right, either in law or equi- 
iy, to the land in question. 


The statement in the bill of discovery amounts to the, 


same as the statement in the plea, but a little more defi- 
uite as to Jones’s title, but still avoiding as far as possi- 
ble a candid statement of what the title in fact was. (See 
the starement in said bill, and particularly the interroga- 
tories.) 

As to the second point, the exclusion of the copy of 
the bond, deed, or whatever name it be called, the said 
paper was excluded properly: 1. Because the matter 
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way Term, COMtained in the said paper was irrelevent. 2. The ab- 
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sence of the original was unaccounted for; until that is 
done, a cupy cannot be admitted in evidence. 


Tompxins, Judge, delivered the opinion of the court. 


Brickey brought his action in the circuit court of 
Washington county against Brufiey, on a bond for the 
payment of three hundred dollars, and obtained a judg. 
ment; to reverse that judgment, Brutley prosecutes this 
appeal. 

Brufley filed three pleas in bar to the declaration in 
this case: 1. That the bond was fraudulently obtained. 
2. That this bond was made and delivered to one Jones, 
in consideration of land that Jones had sold to him; that 
he had been induced to execute to Jones the bond by the 
false representations of Jones, that he hada good title in 
fee simple to the land, whereas tbe title really was in an- 
other. 3. That the said bond was made to Jones, who 
assigned it to Brickey, in consideration of land to which 
Jones represented that he had, before and at the time of 
making the bond sued on as aforesaid, the complete right 
and legal title; whereas it is averred that Jones had not 
the complete right and legal title to the same, but that 
the title to the same was in the heirs of one McCoy. 

To the two first pleas replications were filed, denying 
the fraud, and issue was taken on them. ‘To the third 
plea the plaintiff demurred, and his demurrer was sus- 
tained by the circuit court. 

The defendant then filed a bill of discovery under the 
statute, stating, as in the third plea, that Jones, to whom 
this bond had heen made, and by whom it had been as- 
signed to Brickey, the plaintifl, had represented to Bruf- 
fey that he, Jones, had a good and sufficient title in fee 
simple to the land sold to him, Brufley, and for which the 
bond sued on in this case was made; but that since the 
making and delivery of the bond here sued on to Jones, 
he, Bruffey, had been informed and believed that the ti- 
tle to the said land was in the heirs of said McCoy, as in 
the third plea stated; and that McCoy, in |:is lifetime, 
contracted by bond to make a deed for the same to one 
Imboden. The bill further states that the defendant, Brul- 
fey, knows of no person but Jones who has a knowledge 
of the facts therein stated, and prays that he, Jones, may 
be compelled to make a discovery. 

To this bill for a discovery a demurrer was filed,;which 
was sustained by the decision of the circuit court. 


¥ 
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The parties then went to trial on the issue mad@on yay term, 
the two first pleas. The defendant offered in evidence 1838. 
a bond made by McCoy to Imboden, referred to in the wA-w 
defendant’s petition, for a discovery, by which McCoy _Bruftey 
covenants to convey to Imboden, for and in considera- 
tion of a sum of money therein mentioned, a certain 
tract of land, on the payment of the consideration mo- 
ney by Imboden. The cireuit court excluded the testi- 
mony thus offered, and the defendant excepted to its 
opinion. The defendant then moved for a new trial, and 
the court overruled the motion. 

It is assigned for error that the circuit court sustained 
the demurrer to the third plea, as well as to the bill or 
petition for a discovery, and also that the motion for a 
new trial was overruled. on 

1. The third plea(to which the demurrer was sustained, Petition —— 
and the bill for a discovery, are in substance the same; in. ana : 
they will then be both considered under one head. consideration of 

The tenth section of the fourth article of the act to wt bb — 
regulate the practice at law, passed 17th March, 1835, ¢6 defen eng A 
under which this bill for a discovery is filed, reads thus: that plaintiff rep- 

“ Either party to a suit in any court of record shall be Tesented title to 

E ‘ ein himself, 
entitled to a discovery from the other party of all mat- whereas he had 
ters material to the issue in such suit, in all cases where not a complete 
the same party would, by the rule of equity, be entitled tile, &c. atts 
to the same discovery in a court of equity in aid of such pois ie y Held, 
suit.”? thet the facts al- 

If, then, the facts here set out in the bill praying a dis- mee in the _ 
covery would not, in a court of equity, avail the defen- {ro “actendens 
dant any thing, they would not here. From the state- either in law or 


ment in the bill, we learn that the bond here sued on is ge benggeee 
part only of the consideration of the land alleged to be sio produce the 


sold by Jones to Bruffey, the defendant in the circuit title bond and 
court and appellant here. From the written argument on = —, 
of the counsel of the appellant, it may be inferred that voi no ratuna 
7 : yey y torefund 
Jones claimed this land under Imboden, though it is not the purchase mo- 
stated in the bill that he did hold under Imboden. If, as ney, in — of a 
stated in this bill, the bond here sued on was given in pyig” 4 bill of 
consideration of land purchased from Jones, the assignor discovery, alieg- 
of Brickey, by the appellant, a court of chancery, before ing the same facts 
“. . ; as this plea, would 
it interposed its authority to relieve Bruffey, the appel-}. jiable ‘to the 
lant, would have required him to show something more same objection. 
than he has stated in his bill, or even in his argument. 
The bond is absolute to pay the sum of three hundred 
dollars on a given day to Jones, or order, without any 
condition whatever. What may be the character of 


Jones’s deed or obligation to Bruffey, the appellant, we 
26 | 


% 


v. 
Brickey. 
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may Term, Cannot tell from any thimg on the record. If, as is rea. 
1838. sonable to suppose, Brufley contented himself with 
wrx Jones’s covenant to convey at a future day, when he 
Bruffey | might have power; or if he contented himself with Jones's 
Sik covenant that he then had a good title, &c. &c. a court 
Y of chancery would leave him to his remedy at law, un- 
less he showed more cause than is here shown. It is 
true, as it is argued, that Jones may become insolvent and 
unable to refund the purchase money, in case it should 
now be paid, as adjudged to be done by the circuit court. 
This is saying but {ittle more than that it is not now con. 
venient for him to pay, and he is unwilling to do so. He 
knew before he purchased the Jand and executed his bond 
for the purchase money, as well as he now knows, that 
it was possible for Jones to become insolvent and unable 
to refund the purchase money, in case his title to the pur. 
chased land proved to be bad, yet it seems that he chose 
to incur the risk; and if now he wishes to restrain the 
appellee from the collection of this money, he should 
have stated the whole contract between him and Jones. 
He should have produced Jones's deed for the land, or 
his covenant to make 4 deed, as the case may be, in or. 
der that when the court decreed that Jones's assignee 
should be restrained from collecting this money, com- 
ciige justice might be done to Jones, by a decree that 
is obligation (of whatever character it may be) to Bruf. 
fey might be cancelled, and Brufley deprived of the 
power of harrassing him with a suit. ‘The complainant 
im such a cause might also, perhaps, be required to show 
not only that Jones’s titlé to the purchased land was bad, 
but that there was some probability that he would be- 
- come insolvent, or already was so. Thus much a court 
of chancery would require to be done before it would 
extend relief to the complainant; a court of law has not 
the power to do so much. 

The circuit court, sitting as a court of law, had no ae 
thority to require the complainant to bring in the deed 
or obligation which Jones must have executed to him on 
the sale of the premises; he did not offer to deliver it 
up; and. had the demurrer either to his third plea or to 
the bill for a discovery been overruled and judgment 
been rendered for him, he might, notwithstanding, have 
sued Jones on whatever covenant he may have made for 
title. The circuit court, then, it seems, committed ne 
error.in sustaining the cemurrer, first, to the third plea, 
and, secondly, to the bill for a discovery. 

Under thepleacf 2 The next inquiry is, did the circuit court commit 
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any error in refusing to grant the appellant a new trial? yay Term, 
The trial was on the issues made on the two first pleas, 1398, 
to wit, that the bond sued on was fraudulently obtained. wenn 
In support of his pleas, the appellant produced no evi- Haile 
dence, as it appears from the bill of exceptions, but a. 
what is called a memorandum of a contract between A. Palmer & wife 
McCoy and B. Imboden, by which McCoy promises, in fraud, upon which 
consideration of seventeen hundred dollars, to be paid issue was made in 
ata time thea future, to convey to Imboden a certain {tis “uses defer 
tract of land lying in the township of Bellevue, in Wash- idence a memo- 
ington county. ‘This writing was excluded by the cir-randum of an 
cuit court. No evidence appears to have been offered (20 0h one McCoy 
to show its relevancy to the issue made on either of the and one Imboden, 
pleas of the defendant in that court, appellant here. > ee 
The circuit court, as it seems to me, committed no [Pena in cone 
error in excluding this instrument of writing from the troversy to Imbo- 
jury; and consequently it committed no error in over- den —— pay- 
ruling the motion for a new trial, as this deed was all the im of money, but 
evidence offered by the appellant. _ Offered no other 
‘The demurrer to the third plea and the bill for a dis- evidence to show 
covery being, in my opinion, correctly sustained by the jeg, that here 
circuit court, and the motion of the appellant for a new was nothing in 
trial correctly overruled, it is my opinion that its judg- = a 
ment ought to be affirmed, and the other judges concur- »,, efendant, pe 


ring, it Is affirmed. . therefore the cir 
cuit court did not 
err in refusing te 
grant a néw trial. 


Haire v. Parmer & wire. 


i. To render sworn copies of papers, purporting to be records, ad- 


missible, it must be shown that, by the laws of the State where such 
records are made, the papers are required to be recorded. 

2. Quere? Indetinue, (asin trover,) where the inception of the 
cause of action was before marriage, and the action survives to.the 
wife, must husband and wife join? Majority of tne court think it 
certain that they may join. ‘Tomrxins, Judge, dissenting. 

3. In cases of this kind, the declaration must show on its face the 
interest of the wife; and therefore a count, stating that husband 
and wife were possessed as of their own goods, and that defendant 
detained them, &c. is bad. 


J. Scott, counsel for appellant: 

The declaration contains two counts: the first in right 
of the wife; the second in the joint right of both. bus- 
band and wife. To this declaration six pleas were filed: 
1. Non detinet. 2. Property inthe defendant. 3and4. 
That plaintiffs were never lawfully joined in marriage. 
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5and 6. The statute of limitations. To all which issues 
were joined. On the trial of the cause below, the plain. 
tifls gave in evidence, to support the several issues, cer. 
tain papers as sworn copies, to wit: 1. A paper pur. 
porting to be a copy of the certificate of the marriage 
between Mr. Palmer and wife. 2 A paper purporting 
to be the certificate of the appointment of Lucy Haile, 
(now Lucy Palmer,) as executrix of Ferguson Haile, de. 
ceased. 3. A paper purporting to be a copy of the ap. 
pointment of the said Lucy as tutrix of the children 
of Ferguson Haile. 5. A paper purporting to be a copy 
of the last will and testament of Ferguson Haile, made in 
the State of Louisiana. 6. A paper purporting to bea 
copy of the inventory of the estate of the said Ferguson 
Haile, also made in Louisiana. To the reading of these 
papers the defendant objected, but was overruled by the 
court, and they were read in evidence to the jury, to 
which the defendant filed his several bills of excepuions. 
The jury found a general verdict for the plaintiff, and 
assessed the aggregate value of the slaves, and gave gen- 
eral and aggregate damages for the detention thereof. 

The defendant below moved for a new trial, on reasons 
filed, sustained by affidavits of surprise by the introduc. 
tion of testimony by the court below, but which the 
court overruled. The defendant below then moved imar- 
rest of judgment, for reasons filed and on the record, 
which the court below also overruled. ‘Lhe defendant 
below then prayed for and took an appeal, and now here 
has assigned sixteen errors in the record and proceedings 
in the court below, and which are substantially as fol- 
lows: 

1. That the declaration is insufficient in law for the 
plaintiffs to have theiraction. Much certainty and accv- 
racy are required in the description of the things demand- 
ed in detinue,and much greater than in trover and replevin 
—1 Saund. Plead. 433; 2 Saund. Rep. 74,a.; 12 Mod. 3; 
Buller’s Nisi Prius, 50; Willes’s Rep. 120. The goods 
sought to be recovered must be identified by some means 
—Coke Lit. 286, B. The plaintiff must prove the goods 

recisely as laid in the declaration—Bul. N. P..51; 2 

olls’s Abr. 703. Where the wife is made a party, her 
interest must appear on the face of the declaration; but 
‘here it does not appear she has any interest—1 Bacon’s. 
Abr. 502; 2 Bos. & Pul. 405; 2Mod. Rep. 45-6. So by 
the marriage, she being in possession, all the right and in- 
terest vests in the husband, and he alone can sue—1 Bae. 
Abr. 479-80; Coke Lit. 321. 





FOURTH JUDICIAL DISTRICT. 


2. That the declaration contains two counts, which by 
jaw cannot be joined. Distinct and inconsistent causes 
of action cannot be joned in the same declaration—see 
1 Henry Black. Rep. 108, &c. Both for contracts and 
torts, the action must be brought in the name of the par- 
ty whose legal interest is affected—1 Chitty’s Plead.; 3 
do. 45-6; 8 ‘Term Rep. 331-2. The court will not take 
cognizance of distinct and separate claims oi different 
persons in one suit—1 East Rep. 226-7; 1 Chit. Plead. 
8; do. 50,51; 1 Saund. Rep. 291-9; 2 do. do. 116, n. 2; 
Bac. Abr. Action, C.; nor can the plaintiff enter a nolle 
prosequi as to the faulty counts—1 Henry Black. 108. 

3. ‘That the suit is brought in the joint names of Pa 
mer and wife, when this suit ought to have been brought 
by Palmer alone. If too many persons be made co- 
plaintifls, the objection, if it appears on the record, may 
be taken advantage of either on demurrer, arrest of judg- 
ment, or in error—1 Chit. Plead. 24; Bos. & Pul. 156; 
2 Saund. 116, a; Cro. Eliz. 473. The husband alone 
must bring replevin or detinue, for those actions admit 
and affirm.a property in the wife at the time of the mar- 
riage, which, by consequence, must have vested in the 
husband—Bac. 502; 3 Term Rep. 613. If a man de- 
tains the goods of a femme couverte which came to his 
hands before marriage, the husband can only bring deti- 
nue, for the law transfers the property to the husband— 
2 Bac. Abr. Detinue, 317; 1 Chit. Plead. 119; Bul. N. P. 
50; 1 Chit. Plead. 60-61; Espenasse’s Nisi Prius, 593; 
1 Salk. Rep. 114; 1 Henry Blackstone’s Rep. 108; 2 
Willes’s Rep. 424; Gro. James, 644; 2 William Black- 
stone’s Rep. 1236; and if the possession be laid in both, 
it is ill, because if both were pessessed, the law will 
transfer in point of ownership, the whole interest of the 
Wsband—? Bac. Abr. Detinue, 317. | 

4. That there is a misjoinder on the partof the plain- 
tifls, and that the verdict and judgment is for jomt dam- 
age, when, by the record, Lucy could, as the wife, have 
sustained no damage. In detinue, to recover personal 
chattels of the wife, the husband must sue alone—1 Chit. 
Plead. 60, 61; 1 Henry Black. Rep. 108; nor can dam- 
ages be assessed to the husband and wife jointly—2 Wm. 
Black. Rep. 1236. 

5. That the capias in detinue improperly issued, be- 
cause there was no affidavit filed according to law—see 
Statute, 224, sec. 1; see form, 3 Chit. Plead. Appr. 364. 
This error, however, is but little relied on. i 

6. That there is error in this, that the jury did not 
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find all the issues separately, but gave a general verdict, 
aggregate value, and general damages. All the issues 
made up in the cause, must be found by the jury sepa. 
rately; a general finding is not sufficient—1 Mo. Rep. 
361, State v. Gaither; do. do. 256, Ferguson v. Seawell; 
do. do. 260, Ellis v. Loumier; de. do. 401, Fenwick y, 
Logan; do. do. 421, Collier v. Easton; 3 do. 390, Jones 
v. Snedecor; t Semi Ann. Rep. 1836, 27, Foster & Fos. 
ter v. Nowlin; 6 Bac. Abr.654. The residue of this er- 
ror will be considered in the next error assigned. 

7. That the jury did not sever the value of each slave, 
and damages for the detention of each slave, but found 
the aggregate value of all, and general damages. The 
nature of this action requires that the verdict and judg. 
ment be such that a specific remedy may be had for the 
goods detained, or a satisfaction in value for each several 
parcel, in case they or either of them cannot be retur- 
ed,and therefore, where the action is for several chattels, 
the jury ought, by their verdict, to assess the value of 
each separately—1 Chit. Plead. 121, 122; 2 Wm. Black. 
Rep. 853-4; 2 vol. Mo. Rep. 45; Bul. N. P. 57; nor can 
the omission be supplied by writ of inquiry—1 Chit. 
Plead. 121, 122; 10 Co. 119, B.; 1 Salk. Rep. 206. 

8. That the value of each slave and the damages for 
the detention of each is not stated in the declaration or 
found in the verdict, and no judgment or execution could 
go thereon, The separate value of each article must 
be stated either in the declaration, (and then a general 
finding would refer to it,) or must be stated separately in 
the verdict—2 Wm. Black. Rep. 853; Bio. Detinue, 4; 
2 Rolis’s Rep. 96; Co. Entries, 189; Rastell, title Deti- 
nue; 1 Chit. Plead. 120-1; 1 Salk. Rep. 206; La. 
Raymond, 59; 1 Sel. N. P. 670; Co. Lit. 286, B.; Bap. 
N. P. 595. It is not believed that the ‘provisions of the 
sixth section of the Statute, page 224, reaches this case; 
that provides for a writ of inquiry where no value er to 
damages are assessed. But this dovs not reach or cure 
the case where wrong value and wrong damages are as- 
sessed, and the finding is not an omission, but a commis- 
sion of error; and the case of Burton v. Robinson, in 
Thomas Raymond’s Rep. 124, deeided 17 Chas. }k. was 
decidedly overruled in the case of Herbert v. Waters, 
found in 1 Salk, Rep. 206, and upon the principle of the 
ease of Rose and Mercer, his wile, vy. Bowler & Read, in 
1 Henry Black. Rep. 108; even if a writ. of inquiry 
could have been awarded at the time, it is now too late 
after an exception and appeal taken. 
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5, In permitting the certificate of marriage to go in 
evidence to the jury as proved. Wherever the law ap- 
points offices, and requires a thing to be recorded, then 
acopy of the record, properly certified, or a sworn copy, 
is evidence—1 Stark. Evi. 154; Bul. N. P. 229; Bac. 
Abr. ti. Evi. F. But here there is no evidence that the 
paper in question was other than a private paper, for the 
laws of Louisiana (Civil Code, p. 32, sec. 101-2-3,) give 
justices, priests, and ministers, power to marry, on li- 
cense from the judge, and they must be celebrated in 
presence of three witnesses of full age, and ah act made 
thereof, signed by the person marrying the parties, and 
witnesses; but no record is required to be made thereof. 
Again, there is no proof given of the execution of the 
ouginal or its absence accounted fur, nor is there any 
proof of the identity of the parties which the law re- 
quires—Roscoe on Evidence, 114; Douglass’s Rep. 162. 
No copy of any paper, or record of any paper, or sworn 
copy of any paper, is evidence, if not made by public 
authority—Roscoe’s Evi. 114; Peak’s Evi. 231; 1 Esps 
Rep. 213. Even aduly certified copy of a register of a 
foreign chapel, is not admissible in our courts to prove a 
marriage abroad—Roscoe’s Evi, 114; 1 Esp. Rep. 353; 
1 Coxe’s Cases, 275; nor does our own Statute alter this, 
for there is no proo! that, by the law, ordinance or cus- 
tom, a register of murriage was required to be made in 
Louisiana—Statute, 251, sec. 10-11; and if so, still no 
other proof but the oath of the keeper of the record will 
establish the copy—Statute, 251, sec. 11, The acts of 
Congress of 26th May, 1790, and 27th April, 1804, have 
nothing to do in this matter. This paper then was im- 
properly admitted. 

10. That the court erred in permitting the two certifi- 
cates, as executrix and wutrix, to be given in evidence; 
no evidence is to be admitted but what the issue justi- 
fies—3 Black. Com. 366-7; Roscoe’s Evi. 36; 2 Camp- 
bell, 391; and here there was no issue on those points. 
Again, those papers are a part of the record of the mat- 
ter to which they relate, and the whole record must be 
produced if offered as records—1 Stark. Evi. 156. By 
the laws of Louisiana, (Civil Code, page 98, sections 
328-9~30,) tutors are bound to take the oath and give 
security, é&c.; hence, the record offered is but in part, 
and improperly received. The whole record, and not a 
part, must. be exemplified or copied—2 Mo. Rep. 115; 
Philipson v. Bates. 

11. That the court erred in pefmitting the certificate 
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of marriage, and the certificate of appointment as tu- 
trix, and also the certificate of appointment of execu- 
trix, to be read in evidence on the testimony of the wit- 
ness, &c. If the papers in question be matters of re. 
cord, then the primary evidence is the production of the 
proceedings themselves—Roscoe’s Evi. 2, 3; 6 Esp. Rep. 
80; nor does the absence of the record appear to be ae- 
counted for, which is necessary to Jet in the secondary 
evidence—2 Cranch’s Rep. 238; Roscoe’s Evi. 2, 3; Bul. 
N. P. 293. The copy of a record must be proved by a 
witness who has examine‘ it line by line with the ori- 
ginal—Roscoe’s Evi. 54; 1 Campbell,469. And it must 
appear (which here it does not) that the record from which 
the copy was taken was seen in the hands of the proper 
officer—Roscoe’s Evi. 55; 1 Stark. Evi. 182-3. If the 

arish court had a seal, it must be used to authenticate 
its record—Roscoe’s Evi. 54; 1 Stark. Evi. 155; and the 
seal must be proved—8 Term Rep. 317; 3 East’s Rep. 221; 
1 Stark. 152-3-4. 

12. That the circuit court erred in permitting the copy 
of the paper, purporting to be the will of Ferguson Haile, 
to be given in evidence in the testimony, &c. The Sta 
tutes of Missouri, 619, sections 19 and 20, have provi- 
ded how wills are to be made, and what steps are neces- 
sary to make them evidence, to control or govern any 
property in this State, (page 619, sections 19 and 20.) 
And it is contended that no will, made out of this State, 
can give rights in this, till properly recorded as the Sta- 
tute requires, (page 619, section 20;) not even the ori- 
ginal will, much less a sworn copy, (page 619, section 
20.) A case in point will be found in 10 Wheaton, where 
a copy was rejected because not done in conformity 
with the State law—10 Wheaton Rep. 465,and 2 Cranch, 
238. If, then, a duly certified copy, made by an at- 
thorized officer, would not be evidence, unless recorded 
here, how can a sworn copy be evidence? Not even a 
copy by an officer of the court would be evidence here 
—1 Stark. Evi. 154. It is a general rule that, of the ori- 
ginal,if of a public nature, a sworn copy may be given 
in evidence; but where the paper, when produced, would 
require support from collateral proof, a copy is not admis- 
sible—1 Stark. Evi. 156-7; 1 Strange, 126; 3 Salk. 154. 
And the witness must swear he compared it with the ori- 
ginal, and that it was in the proper place of deposite, &c. 
—1 Stark. Evi. 158; Bac. Abri. F. and cases there. In 
England, the doctrine that the probate of a will is only 
good as to personalty, rests on the ground that their 'ec- 
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clesiastical courts had nothing to do with real property— 
1 Stark. Evi. 230-31; see the decisions in similar cases 
in Stark. Evi. 231-2, in the several courts there cited; 
4 Bibb, 484; 3 John. Cases, 234; 1 Philips’s Evi. 434. 
The court will not notice judicially the jurisdiction of 
inferior or foreign courts—Roscoe’s Evi. 40; Willes, 37, 
38; Cowper’s Rep. 174; 3 East, 221; Peak,17. Even 
the original could not be read without proof of authen- 
tication—Roscoe’s Evi. 59. 

13. That the court erred in permitting the copy of the 
inventory, &c. to go to the jurv—see Statute, page 46, 
section 3. That all the inventories are required to be on 
oath. See, also, page 47, section 18, how far copies of 
inventories are made evidence. And as this error rests 
on principles with the wills, the court are referred to the 
same authorities as last above, with this remark, that it 
had no relation to any issue between the parties. 

14. That the court erred in not granting a new trial. 
Mistake or surprise is a good ground for a new trial—3 
Black. Com. 390; 3 East’s Rep. 221-2; 1 Sel. Prac- 
tice, 4833 4 Dallas’s Rep. 112-13; Wm. Black. Rep. 296. 
Lord Mansfield said the trial by jury could not subsist 
at the present day without authority somewhere to grant 
anew trial—1 Sel. Prac. 483. The general rule laid down 
is this, “doing justice to the parties and attaining the 
ends of justice’”—1 Sel. Prac. 483; Lucas’s Rep. 202. 
In granting new trials, the court have known no limita- 
tion but justice—6 Term Rep. 638. As where all the lights 
have not come in—1 Sel. Rep. 488; 3 Wilson’s Rep. 38. 
Discovery of new evidence, though in the parties’ custo- 
dy, goode cause, (1 Sel. Prac. 489,) and this on oath of 
attorney—2 Wm. Black. Rep. 955. If a witness con- 
ceals himself in plaintiff’s house—1 Sel. Prac. 496; Bur- 
row’s Rep. 328. Or if verdict be obtained by trick— 
1 Sel. Prac. 490; 11 Mod. Rep. 141; Burrow, 353. Or 
for the absence of counsel—1 Salk. Rep. 645. It is no 
contempt of court for a by-stander to refuse to be sworn 
—1 Wm. Black. Rep. 37. They are beneficial and ought 
to be granted liberally—1 Wm. Black. Rep. 464. They 
are discretionary—1 Dallas’s Rep. 234. And are always 
granted when the matter appears to the court to de- 
serve a re-examination—-1 Dallas’s Rep. 234; 12 Mod. 
Rep."336, 347. Absence of witnesses, good cause—12 
Mod. Rep. 439. From all which it is contended the 
court erred in not granting a new trial on the reasons 
filed and sustained by the affidavit. 

15. That the court erred in refusing to arrest the judg- 
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ment, and in overruling the motion therefor on the rea 
sons filed. If there should be different causes of action 
joined in the same declaration, or the plaintiff should sue 
in different capacities, the judgment will be arrested—1 
Sel. Prac. 500, 501. A verdict will cure a title defec- 
tively set forth, but not a detective title—1 Sel. Prac, 
500; 2 Willes’s Rep. 258, 261; Satk. Rep. 365; Ld. Ray. 
Rep. 1382. In this case the title set forth is defective 
upon its face. The plaintiff must show that he has the 
whole legal title in himself—1 Chit. Plead. 3, 5,6; 7 Mod, 
Rep. 116. In all cases of contract, if it appears on the 
face of the pleadings that there are others who ought to 
join, it is fatal, whether in demurrer or in arrest of judg- 
ment—1 Chit. Plead. 7; 2 Strange, 1146; 1 East, 496; 
Saund. 153, n. 1; 1 B. and P. 67, 74. And the rule is 
the same in torts. The court will not take notice of dif 
ferent and separate claims or liabilities in the same suit— 
1 Chit. Plead. 8; 1 East’s Rep. 226-7. If too many pers 
sons be made plaintifl’s, the action will fail—1 Chit. 
Plead. 8; 3 Bos. and Pul. 235; 5 East, 225; 2 Term Rep. 
282-4; 5 Term Rep. 711; 2 Saund. Rep. 116, n. 2.3 
or detendants, if it appears on the pleadings—1 Chit. 
Plead. 31; 7 Term Rep. 352. Actions for torts must be 
brought in the name of the person whose legal right has 
been affected—1 Chit. Plead. 45; 8 ‘Term Rep. 330, By 
the marriage all the personal property of the wife in pos 
session becomes the husband’s, and he then only can sue 
alone—1 Chit. Plead. 60,61. The consequence of a mis- 
take in the proper parties in the case of husband and 
wife, are the same in actions of contract and tort, and 
if the wife be improperly joined in the action, and the 
objection appears from the deciaration, the defendant 
may demur, move in arrest of judgment, or support er- 
ror—1 Chit. Plead.64; 1 Salk. Rep. 114,119; 2 Black. 
Rep. 1236; Sel. N. P. 2449250. In detinue for the goods 
of the wife before marriage, the husband must sue alone 
—1 Chit. Plead. 119, 60,61; Bul. N. P. 50; 2 Bac. Abr. 
317. There is then a misjoinder of plaintitis, parties in 
this action, and the court erred in not arresting the judg- 
ment. 

16. The sixteenth error is general, and includes all the 
special assignments, and is submitted on the authorities 
and errors cited thereon. 


Brickey, counsel for defendant: 
In the investigation of this case, it seems to me, the 
only material points for the consideration of {his court, 
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are the following: 1. Did the circuit court err in permit- 
ting the plaintiff to introduce as evidence the following: 
}. The marriage ce;tificate of Martin Palmer and Lacy 
Haile. 2. A copy of the last will of Ferguson Haile, de- 
ceased, former husband of Lucy Palmer. 3, The inven- 
tory of the estate of Ferguson Haile, showing the negroes 
to be the same described in the plaintiff’s declaration. 

2. Did the court err in refusing a new trial? 

3. Did the court err in refusing to arrest the judgment? 

The written evidence of the plaintifl, before referred 
to, all depends upon the same principle. 1. ‘The attes- 
tation of George W. Peats, the parish judge of the par- 
ish of Claiborn, in the State of | ouisiana, under his hand 
and official seal, according to the laws of Louisiana. 2. 
All the papers offered in evidence by the plaintiff, were 
proved to have been examined and compared with the 
original, in the office of the said parish judge, by Doctor 
Hugh Walker, a witness for the plaintiff. 

I contend, in the first place, if the above papers are 
considered to be records, then the certificate and seal of 
the parish judge is not only good in law, but the highest 
and best evidence that can be required. The parish judge 
in Louisiana, according to their Jaw, is judge of probate 
—has a seal of office, but no clerk,~he himself being 
clerk of his own court, and therefore his attestation un- 
der his official seal, as such, of any papers being consid~- 
ered record in his office, is made evidence not only in 
Louisiana, but in each of the United States; and that he 
is the only person authorized to give authenticated copies 
—see Stark. Evi. p. 178, and note A., also, p. 164; act 
of Congress, 1790. and 1804; also, p. 184, note 2, These 
authorities are referred to on the presumption that the 
papers given in evidence were public records; but if 
they are to be considered public documents, then they 
were properly admitted as strictly legal testimony; be- 
cause it is a general rule that whenever the original is of 
a public nature, a sworn copy is admissible in evidence. 
All public documents which cannot be removed from one 
place to another, may be proved by means of a copy, 
proved on oath to have been examined and compared 
with the original—see Siark. Evi. vol. 1, p. 166, 167, 
169, 162, 178; 2 Bac. Abr. p. 611; see 15 Johns. Rep. 
226, (Miner v. Boneham;) 3 Johns. Rep. 429, (McCarty 
v. Sherman;) Peak’s Evi. p. 92,99. In this. case it is 
proved by the witness that he himself applied to the par- 
ish judge for the papers, to wit: the marriage certificate, 
the wall and inventory; and. while at the office of the 
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judge, he, the said witness, at the request of the parish 
judge, did assist him in comparing and examining the 
copies here given in evidence, with the original in the of- 
fice, and proves them all to be exact copies of the ori- 
ginals, which seems to bring this evidence within the 
rules and reasons of the principles of the law above laid 
down. Indeed, no other rule will apply, for this most 
obvious reason: If the parish judge has no clerk of his 
court, he being his own clerk, having an official seal, and 
he authenticates any of his proceedings or public docu- 
ments appertaining to his office, under his seal of office, 
as judge as well as clerk of that court, and this should 
not be held admissible evidence, then a sworn copy must 
be legal evidence, otherwise it would be impossible to 
ever obtain any evidence from this source, which cannot 
be the fact. ‘The papers here made evidence are either 
records or public documents. If records, then the par- 
ish judge, having’a common seal of office, although his 
court has no clerk, is the proper and only officer wm 
exemplified copies of papers and records in his office, 
and such copies being authenticated under the seal of 
that court, must be admissible evidence. If they are con- 
sidered public documents, then the law is clear, and too 
well settled to be controverted, that sworn copies of all 
such public documents are admissible legal evidence in 
any court in the Unitec States. Hence, the circuit court 
decided correctly in permitting these papers to be read 
to the jury. By reference to the record, the court will 
see the applicability of all this evidence under the issues 
joined in this action. The defendant’s first plea is non de- 
tinet; 2d, property in the defendant; 3d and 4th, put in 
issue the marriage of the plaintiff, which, in fact, are more 
properly pleas in abatement than in bar, for the findin 
of that issue either way determines nothing with rega 
to the right of the property in controversy; yet the plain- 
tifis, having taken issue upon those pleas, were prepared 
to sustain them. The 5th and 6th pleas involve the sta- 
tute of limitations. 

_ Under these several issues, then, all the evidence here 
introduced by the plaintiffs was material and pertinent, 
and, as I conceive, proper and legal evidence to go to the 
jury; the marriage certificate to establish the ‘marriage 
of the plaintiffs; the will of Ferguson Haile; the inven- 
tory, &c. together with the parol evidence given ‘on the 
trial to show the right of property in the plaintiffs, and 
that their right was not barred by the statute of limita- 
tions. With regard to the second point for the consid- 
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eration of this court, ought the circuit court to have 
granted a new trial? The two principal grounds for this 
motion, are generally, 1. Some misdirection or misru- 
ling on the part of the court; or, 2. Error or miscon- 
duct on the part of the jury—1 Stark. p. 412, 413. It 
is not pretended there was any misconduct on the part 
of the jury. The record does not show that the court 
below rejected or excluded any evidence offered on the 
part of the defendant either written or verbal. The only 
question then is, did the court msrule any point in favor 
of the plaintifis?. This brings up the documentary evi- 
dence before referred to, and authorities belore cited go 
to show that the circuit court decided correctly in ad- 
mitting that evidence to go to the jury. 

The court will not grant a new trial where substantial 
justice has been done, and the record in this case, omit- 
ting to show the parol testimony which was given for the 
defendant as well as the plaintiffs, renders it impossible 
for this court to see the force and effect of that evidence 
coupled with such as has been preserved on the records. 
By reference to the only billof exceptions taken by the 
plaintiff, it will be seen that much other evidence was 
given; nor does the record show that all the evidence 
given in the cause has been preserved. How then can 
this court determine, upon only a partial view of the case, 
that any injustice has been done? 

The defendant and his counsel made an affidavit that 
they were taken by surprise when Doctor Hugh Walker 
was introduced as a witness for the plaintiffs, and urge 
that as a reason for anew trial, because the witness had 
not been summoned by the plaintiffs. This would seem 
to be no good reason for a new trial, because the defen- 
dant did know, or ought to have known, that the plain- 
tiffs came prepared to make out their case, and this they 
certainly had a right to do, by any and every legal means. 
in their power. The defendant was also apprised of the 
documentary evidence intended to be used by the plain- 
tiffs, and it could not be material to him whether those 
papers were admitted on their own authenticity or by 
parol evidence of their being true copies by a witness 
who had examined and compared them with the originals, 
as in this case. This cannot be that kind of surprise for 
which the law would authorize a new trial, for, by the 
same rule, every one engaged in a law suit, and who 
might be confident of success, could, with truth, make an 
affidavit that he was surprised that the jury should find 
a verdict against him, or that his opponent had proved 


413 


MAY TERM, 


1838. 
ON 


Haile 
v. 
Palmer & wife, 





414 


maY TERM, 


1838. 
SS an 


Haile 


v. 
Palmer & wife. 


SUPREME COURT OF MISSOURI. 


something he was not aware of. It will be seen by the 
affidavits that the party does not pretend he has discov. 
ered new or additional evidence since the trial, of which 
he had no previous knowledge. But he supposes or be- 
lieves he could have found some one to have discredited 
the plaintiffs witness, if he had known what the witness 
would have deposed. The ovjection to the documents 
which were read in evidence, is not that those papers 
are not true, or do not contain the truth, but that they 
were not properly authenticated; this is alleged to have 
been the opinion of the counsel, and that he communica- 
ted this opinion to hisclient. How often does it happen 
that the most learned counsel finds himself mistaken in a 

ointoflaw? We find the most learned judges frequent- 
y differing in opinion. Is it extraordinary then that law. 
yers at the bar should differ, and be mistaken? Surely 
this reason, or any argument founded upon it, can have 
but little weight with this court. 

The doctrine of affidavits and new trials, is consider- 
ed at some length in the case of Hanly v. Dlanton—1 
vol. Mo. Rep. p. 49; Bunn v. Hoyt, 3 Johns. Rep. 258; 
8 Johns. Rep. 84; 2 Caine’s, 129. ‘There are several other 
reasons assigned as cause for a new trial to be granted, 
but from the authorities above cited, when compared 
with the record in this case, no one of them seems toa 
ply. ‘That the damages are excessive, the facts of the 
case are the other way; and here again it is utterly im- 
possible for the court to determine the value of the slaves 
or their yearly hire, except by the description given in 
the declaration, for the want of all the parol testimony 
which was given to the jury, and omitted on the record, 
Judging then from the ages and number of slaves stated 
in the plaintiff's declaration, (being the only criterion on 
the record.) the finding of the jury would really appear 
too small; and further, as to the damages or hire of the 
negroes, this court can form no conception without the 
parol evidence which was before the jury, and wu 
which thev gave their verdict. From the bill of sale 
given in evidence by the defendant, showing his pretend- 
ed title to the property in dispute, it will be seen that/he 
claimed title to the slaves as far back as the 20th Febre- 
ary, 1833. And if he only had the negroes in his posse# 
sion from that time up to the trial in November, 1837,it 
would be nearly five years, and the emount of damages 
given by the iury for the detention of the property for 
that time, cannot be cinsidered excessive; but even if 
such was the fact, unless it clearly appeared to the court 
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that the verdict of the jury was extremely unjust and 
wholly irreconcilable with the testimony, there would 
be no cause for a new trial on this ground, for it is ex- 
pressly the province of the jury to determine facts and 
ascertain the amount of damages in actions of this kind; 
nor is a court bound to grant a new trial, because they 
might have differed in the verdict from the jury. 

Upon the whole, there appears not to have been any 
such surprise on the part of the defendant, or any unjust 
or illegal advantage on behalf of the plaintifis, or exces- 
sive damages given by the jury as would entitle the de- 
fendant to a new trial. It is the duty of the parties to 
come prepared for trial always upon the principal points, 
and new trials would be endless, and litigation never 
cease, if a party were permitted, on all occasions, by his 
own affidavit merely, to state that he had been surprised; 
that he thought he could discredit some witness; that he 
had found out he could prove something. more than he 
had done on the first trial; or that he thought the finding 
against him was too large, and thereby obtain another 
chance. It is against the general rule 1o grant a new 
trial merely for this discovery of cumulative facts and 
circumstances relating to the same matter which was 
controverted upon the former trial. ‘Fhe court wiil not 
grant a new trial on the ground of the reception of im- 
proper evidence, when there is sufficient evidence with- 
out it to warrant the verdict. Jt is a matter of sound 
discretion with the court, in all cases, whether they will 
grant a new trial for excessive damages. 

Did the court err in overruling the motion in arrest of 
judgment? The defendant assigned six reasons in arrest 
of judgment: 

1. The declaration contains two counts that cannot be 
joined. 

2. The first count is stated to be in right of Lucy Pal- 
mer. 

3. The second in right of both parties without deri- 
ving right through Lucy Palmer. 

4. The counts are in different rights, and cannot be 
joined. 

5. The finding of the jury is defective and immoderate, 
and no judgment can be given thereon. 

6. The whole declaration and finding of the jury is 
defective, informal, irregular, apd the court cannot enter 
judgment. 

he four first reasons may be considered as one, all of 
them going upon the ground of a misjoinder of parties, 
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The first count alleges the right in Lucy Palmer before 
marriage, and her right to the possession of the property; 
that the defendant came into the possession of the slaves 
and refused tu deliver them to the said Lucy before her 
marriage, and also refused to deliver them to the plain. 
tiff jointly since the marriage, &c. 

In the second count the plaintiffs declare, jointly, in 
the usual form. There can be no misjoinder of parties 
in either count. A femme covert cannot in any Case sue 
alone. She may,in all cases, join in an action with her 
husband, where the cause of action would survive to her, 
or where she is the meritorious cause of action, and she 
must join where the cause of action would necessarily 
survive to her—Chit. Plead. 17, 18, 60, 61. Here the 
cause of action survives to the wife necessarily, and for 
injuries to the person, personal or real property of the 
wife, committed before marriage. Where the cause of ac. 
tion would survive to the wife, she‘must join in the ac- 
tion, and if she die before judgment, the suit will abate. 
In this case the wife derives title under the will of her 
former husband, Ferguson Haile, and has a life estate in 
the property, remainder to her children forever; or, in 
fact, she might be considered a trustee, holding the pro- 
perty in trust for the legatees under the will, subject to 
the several provisions in the will. It will hardly be con- 
tended that Palmer, the husband, could sue alone for the 

roperty here devised, because he himself has only a lim- 
ited estate during the life of his wife, and in the event of 
her death, his interest is immediately terminated; but 
not so in the event of his death, for then the wife would 
hold her life estate in the slaves during life, in exclusion 
of Palmer’s heirs, and at her death the property would 
necessarily go to the children of Ferguson Haile, accord- 
ing to the provisions of the will, as before stated. Pal- 
mer, the husband, could not dispose of the slaves abso- 
lutely, or in any other way than to support and educate 
the children of Ferguson Haile during the lifetime of Lu- 
cy, his wife, by express provision and limitation in the 
will; but supposing the husband could sue alone, it does 
not follow that the wife could not join in the action un- 
der the peculiar circtimstances of this case; but when 
the cause of action necessarily survives, (as in the pres- 
ent instance,) it would be error if she did not join; andif 
she were to die before judgment, the action would abate— 
Chit. Plead. p. 60. 

As to the fifth reason assigned in arrest of judgment, 
that the verdict is defective, &c., I do not conceive 
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there is any force in it. The last reason is also answer- yay TERM, 

ed before in the authorities‘and arguments relative to:the 1938. 

first four reasons. aan 
Haile 

McGiax, Judge, delivered the opinion of the’ court. Pdenen tai 

Palmer and wife brought an action of detinue against 
Haile for several slaves, The defendant, Haile, pleaded 
non detinety and several other pleas. A trial was had in 
the circuit court of St. Francois county, and verdict was 
given against Haile in gross for the value of the slaves, 
and also for domages, There are two counts in the de- 
claration: the first count alleges that Palmer and wife 
complain that the wife, before the marriage, was posses- 
sed of the slaves, and lost them, and that Haile found’ 
them, and detained them against the wife before the mar- 
riage, and against both since the marriage. 

The second count goes on the possession of the hus- 
band and wife since the marriage, and it alleges the de- 
tainer against both. On the trial, the plaintiff offered in 
evidence a sworn copy of a marriage register and certifi- 
cate of a parish judge of Louissana; and. also a sworn 
copy of an inventory, and also a’ like copy of the regis~ 
try of a will made in Louisiana, and: the appointment of 
the wife as executrix under the will. 

The defendant objected to the reception of the testi- 
mony, on the ground that these papers were not proved 
to be public documents. The court overruled the objec 
tion, and the papers were readin evidence. The defen- 
dant moved for a new trial’ and in arrest of judgment; 
these motions were overruled. ‘The motion‘in arrest of 
judgment rests om the ground thac the two counts: con- 
tain causes of action which cannot be joined. The er’ 
rors assigned, and all the points madeyare clearly embra- 
ced in the two foregoing points. i . 

I will proceed-to consider the question, whether the To render sworn’ 
court erred in receiving the sworn copies. The objec- enc petiead nae 4 
tion made to this evidence is, that it does not appear, by feesede, céadad- 
sufficient evidence, whether the originals, of which: these ble, it must be 
papers are copies, by the laws'of Louisiana; are required *hown that, OY 
to be made matters of record at-all.. This objection! ap- state where enek 
pears'to me to’ be well founded: One issue’ to be tried tecords are made,: 
was, whether Palmer and‘ wife were ever marriedi-. The aed yoy nape 
proof adduced'is this: sworn copy; but whether or not this corded. A 
certificate, by the laws of Louisiana,-can have any legal 
existence, has not been shown; and. the rule of our law 
W that, where’ the law réquires a paper to: be récorded: 

27 
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. and it is recorded, then a sworn copy is evidence, and 
ma'838, for this see 1 Stark. 154; Bul. N. P. 229. And again, 
“rm no copy of any paper on record is evidence, unless the 
Haile law requires the paper or transaction to be made matter 
of record—see Peak’s Evi. 231. This is sufficient as re- 
gards the marriage certificate. It seems, also, to be the 
rule regarding the inventory and other papers. The 
plaintiff also offered, and did read, a sworn copy of a 
will. This, as evidence of the existence of the will, is 
defective; also, for the same reason, the law of Louisiana 
should have been produced, by which it might be seen 
whether the original was made and established accord- 
ing tothatlaw. The 19th section of the act of the general 
assembly of 1835, provides that citizens of any of the 
United States, ur of the Tersitories thereof, owning lands 
or personal estate in this State, may devise and bequeath 
the same by last will and testament, executed and pro- 
ved according to the laws of this State, or the laws of 
the State where the same shall be made—M. C. 619. 
The sworn copy does not prove that the will was exe- 
cuted according to the laws of Louisiana; there is-no 
proof what their laws require on this subject. On the 
admission of this evidence the court erred also. This 
disposes of the questions of evidence. 
he next question is, ought the judgment to have been 
Queret In deti_arrested? The first count goes on the right of the wife 
nue, (as in tro before marriage, and joins tlie husband with the wife, 
vers) where the Mr. Scott, of counsel for the plaintiff in error, con- 
ption of the : : 
eause of action tends that the husband in this case should sue alone, and 
was before mar-to prove this, he cites and relies on the following author- 
riage, and the 8°: tieg:—1 Chit. Plead. 60-1, 54, 119; 1 Bac. 502; 2 Bac. 
the wife, must Abr. title “Detinue,” 317; Bul. N. P. 50; H. Black. Rep. 
husband and wife 108, and severrl other authorities of like kind. ‘These are 
i , ee authorities which establish the doctrine that, in detinus 
iteertainthat for the goods of the wife, when the possession and find- 
they may join. jing was in the defendant before marriage and continued 
aa after the marriage, the husband alone ¢un bring detinue; 
and the reason given for the thing is, that the law trans- 
fers the right, or (to use the exact expression of the books) 
transfers the property to the husband. 
Although the cases are numerous, | feel bound to say 
Ihave not the least confidence in the legal correctness of 
the doctrine. The special cases are contrary to the gen- 
eral rule. The general rule is tis, that in all cases where 
the meritorious cause of action existed in the wife before 
the marriage, and the marriage should give the thing to 
the husband when recovered, the wife must be joined in 


v. 
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the action; and when the causes of action would survive 
to her, she must be joined. To support this position, Mr. 
Brickey cites 1 Chit. Plead. 17,18, 60-1. These last 
authorities satisfy me that when the inception of the 
cause of action was before marriage and the completion 
afterwards, they both may join, as in case of trover be- 
fore marriage, and conversion afterwards; or the hus- 
band may sue alone for the conversion after the mar- 
riage. ‘The first authorities cited from 1 Chit. 17 and 
18, are entirely clear to me that the true criterion is, if the 
cause of action would survive to the wife, the husband 
and wife should and must join in the action; and why? 
Because, if the husband die before judgment, or even af- 
terwards, and before the money is made, the right goes 
to the wife. Chitty says, on this point the authorities are 
contradictory. But the better opinion seems to be, that 
in all such cases the husband and wife must join. If this 
were an action of trover, the husband and wife might 
jom—1 Chit. 62; or they might sever, and the husband 
sue alone. This is against the general rule, which re- 
quires the parties who have the legal interest to join in 
the suit. To let the husband sue alone is against the 
right secured to the wife of taking as survivor. 

As to detinue, the books and cases_say the husband 
must sue alone; and the reason given is, that the Jaw 
transfers the property to the husband. Now, there is 
no truth in this reason. It is not ihen in Jaw that when 
a wife possesses goods before marriage, and these goods 
are taken and retained from her before marriage, that on 
her marriage the goods or the right of them is vested in 
the husband. He may sue and recover them, and if he 
does this before the marriage is ended, and reduces them 
to possession or actually possesses the money recovered, 
then, and not before, the law transfers the right and pro-- 
pertytohim. This ideais supported by at !east one hun- 
dred books. I take the cases above cited, to prove the 
husband alone can sue, to be cases against the law, and to 
be cases without reason—see some of the cases, Bacon, 
title “Detinue;” Bul. N. P. 53; Salkield, 114, Nolthrop & 
wife v. Evans. 

I think, therefore, the first count in this declaration is 
good, and that in the case put by that count the husband 
cannot sue alone,and at anv rate, if he can,as in the ca- 
ses of trover, (1 Chit. 62,) it is no error to join the wife. 

The next inquiry is as to the second count in the de- 
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claration. That count says the husband and wife were Mind, the decke- 
possessed as of their own proper goods, and that the de- sation must abow 
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way Term, fendant detains them, &c. In my opinion this-count ix 
1838. acount or case that cannot exist. If the property is 
wr in truth the property of the husband; then he alone could 
Dorsey v. Hagard, in law be possessed. The property could not be-the: pro- 
useof Wathen. nerty of both, in any other sense than as joint tenants,. 
tien ey in regard to husband and wife joining in an action, 
interest of the the law requires the right of the wife to be stated, so 
wife; and there- that the court can see on the record what that right is— 
fore a count, ata: see 1 Chit. Plead. 20. It is said’ in all cases when the 
— wife were. Wife is joined with the husband, her interest must be ex 
possessed as of pressly stated, and it must not arise by intendment. | In: 
a Phtnge goods, this it can only be by intendment and supposition that she 
pg ee ~ js joint tenant with her husband. This count is, as it 
them, &c. is bad. stands, a count in right of the husband and wife as jomt 
tenants, though in that respect bad; and the second 
is a count in. regard to the right of the husband and 
wife; as such the-right seems to me to be distinct. There 
is therefore a misjoider of counts, and the judgment 

for this cause should have been arrested. 

The remaining point is, whether the judgment should 
have been rendered on the verdict, the value being in the; 
aggregate. On this point the law is with plaintiff in er 
ror—see several authorities, 1 Chit. 121-2; 2 W. B. 852; 
Bul.N.P.51. The judgment is reversed, and the cause 
remanded for a new trial, with leave to amend. 


Tompxins, Judge.—I concur in reversing the judgment 
for the reasons given, but believe that the husband ought’ 
to sue alone. 


Epwaaps, J udg .—I concur in. reversing the judgment 
in, this: case, for the reasons given, but I do not think aber 
the wife must necessarily be joined in.detinue.. L-think 
the husband-may sue alone. 
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In.an ection on a note, purporting on its-face to be given for a:certaia 
consideration, where defendant pete failure of such considéra- 


tion, plaintiff mey: how: that the ivem 
pn Ly ponecPoce Lewes mop sodindun ain Poa canines: 
fexent consideration. 
Cole, counsel for plaintiff m error:: 
The question presented for ‘the consideration ‘of tii 
eourt is; did‘ the circuit court err-in this proceedingy and! 
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in the judgment given for plaintiff? On the affirmative yay ray, 
side of this issue, on the part of defendant, we say that 1838. 
the circuit court did err, for the following reasons: First, Wn 
the note in suit was given in consideration of a security Dorsey y. Hagard, 
debt, and it.is,proved that that debt was.paid; and the vse of Wathen. 
court erred in receiving parol evidence to prove a differ- 

ent consideration than that.expressed in the note itself. 

In the second place, from the plaintifi’s own evidence, 

the note in suit is not his contract. It is, therefore, a 

nudum pactum as to him, and to every other person, for 

if he cannot recover, (there being no legal or equitable 

interest in him,) then no use can anise therefrom to any 

one else. If the plaintiff cannot recover for himself, he 

cannot recover for another, for to sue to the use of an- 

other, is nothing more nor less than giving authority up- 

on record to the cestui que use, to control the proceeds 

of the suit when recovered. It is true, the. person to 

whose use the action is brought, is responsible for costs, 

but nevertheless, this does not alter the law that requires 

the plaintiff in an action to show that his legal right has 

been affected.by defendant—1 Chit. Plead. 1. 


Evwarps, Judge, delivered the opinion of the court. 


This was an yt from a justice of the peace to the 


circuit court of Perry county. In the circuit court, Wa- 
then had judgment for fifteen dollars debt, two dollars 
and forty cents damages and costs. Dorsey moved for 
a new trial, and the court overruled the motion, and Dor- 
sey brings the case here by writ of error. On the trial 
in the circuit court, the plaintiff gave in evidence the fol- 
lowing note: 

“I promise'to pay Austin “9p $145, the amount J 
am bound for as security for J. Wathen. November 29, 
1834. R. 8. DORSEY.” 

The defendant then offered im evidence the following 
mote: 

“On the 20th day ef Qctober next, 1 promise to pa 
‘Mr. Jeremiah Wharton or bearer, fifteen dollars an 
twenty-five —— for value received. January 5th, 1833. 
John Conner, Daniel Omara, R.:S. Dorsey. ‘Witness: 
William A. Keyte.” 

On this note was the following endorsement: 

+ March Ist, 1837. For value received, I do assign 
unto R..S. Dorsey a note for 15 dollars and 25 cents, 
due from John O’Conner to J. Warthen & R..S. Dorsey 
and-myself assecurity. Dan’l. O'Meara.” 
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MAY TERM, The defendant then proved by Hagard, the plaintiff in 
1838. this action, that he never saw the note sued on till the 
——y— = day before he appeared in this cause; that he-never au- 
Maupin _ thorized the taking of the note or the institution of the 
a suit, and that the defendant did not at the time the note 
—- was given, nor at the time of the trial, owe him one 
cent. Wathen, to whose use the action was brought, 
then proved that the defendant bought of Wathen an 
improvement upon public land, and that the note sued 
upon in this action, was given in part consideration of 

that improvement. 

The error assigned is, that the court gave judgment 
for the said Austin Hagard, to the use, &c. when, by the 
law of the land, the judgment ought to have been given 
for the said Richard S. Dorsey, against the said Austin 
Hagard. 

Inanaction ona This action is founded on a note, and the defendant 
aie es gee attempts to show a failure of consideration. The plain- 
given foracertain tiff proves a different consideration by parol evidence. 
consideration, pon the whole, it does not appear that the judgment 


3 Fog, ibe of the circuit court was improperly rendered, and unless 


consideration, it was clearly erroneous, it would be wrong to disturb it. 
pif. may by P® The judgment of the circuit court ought therefore to be 
F affirmed, and the other judges concurring, it is affirmed. 


that the note wa 
not given for the 
consideration ex- 
pressed on its 

face, but for an- 
other and differ- 
eat consideration. 





tn = Maopin v. Trivett. 


1. In asuit before a justice of the peace, where a bond is offered inevi- 
dence, whichis not the foundation of ihe action and not filed as each 
with the jueves, according to the directions of our statute, it must 
be proved in the usual way; and if there be a subscribing witness, 
he must be called, or his absence accounted for, before any other tes 
timony can be offered to prove the obligor’s signature. 

2. Where the judgment is for greater damages than the plaintiff 
claims in his declaration or count, it is error. 


Cole, attorney for appellant: 

1. Error assigned, illegal evidence on behalf of plain- 
tiff. Triplett offered in evidence a bond given by him- 
self, Maupin and Worthington, to James Breckenridge, 
for $65 85 cents, as evidence to show that Maupin owed 
him his demand of $33 25. This bond, then, not being 
the foundation of the action, should have been proved 
according to law before it went to the jury. It wasnot 
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so proved, and the circuit court erred in permitting it to way ream, 

go in evidence—Collins v. Bowman, 2 Mo. Rep. 195; 18338. 

Mo. Laws, 361, sec. 18; Baldridge, admr. v. H. Walter, wrn-—w 

l Mo. Rep. 520. Maupin 
2. The judgment is erroneous. Triplett only demand- A 

ed $33 25, and the judgment is for $94 07; this is error —_TTiplett. 

—Carr & Co. v. N. Edwards, 1 Mo. Rep. 137; Johnson 

v. Robertson, 1 Mo. Rep. 615. 


Evwarps, Judge, delivered the opinion of the court. 


Triplett sued Maupin before a justice of the peace for 
$33 25. The jury returned a verdict against Maupin 
for $33 25, upon which the justice rendered judgment 
against Maupin for $83 25, and Maupin appealed to the 
cyrcuit eourt. 
On the trial in the circuit court, Tripiett had a verdict 
for $94 07, for which sum the court rendered judgment 
against Maupin,and thereupon Maupin moved for a new 
trial, which motion the court overruled, and Maupin ap- 
pealed to this court. l 
On the trial, Triplett offered in evidence a bond given {suit before « 
by Maupin, Worthington and Triplett, to James Breck-;; oiered in ev.- 
enridge, for $65. 85, as evidence that Maupin owed him dence, which is 
his demand of $33 25, to which bond Jas. A. M’Donald 2° — ryan 
was a subscribing witness. A witness proved that M’Don- tg cot fled as 
ald, the subscribing witness, was alive and living in St. such with the 
Louis coynty, in this State. ‘This witness also proved Justice, oa 
that he was present when this bond was executed; that of our etacute, it 
he saw the obligor sign it, and that Triplett signed it: aS must be proved ia 
security. Witness did not attest it, but believes it the aon ee, A . 
same note. ibi 
The first error assigned is, that illegal evidence was ad- ty ey 4 
mitted on the part of the plaintiff. “If any suit or set- called, or his ab- 
: + sence accounted 
off be founded upon any instrument of writing, purport (67 before any 
ing to have been executed by the opposite party, and the other testimony 
same shall have been filed with the justice according to c42 MyPage to 
the preceding provisions of this act, such instrament por's doseset 
shall be received in-evidence on the trial, unless |the par- 
ty, before the jury is sworn, or the trial submitted to the 
justice charged to have executed the same, shall deny the 
execution thereof on oath”—sec. 18, R. C. 1835, p. 361. 
To entitle a party to read an instrument in evidence 
without onal: of execution, two things are required: 
There must be an instrument purporting to be executed 
by the other party; and second, that mstrument must 


have been filed with the justice as the foundation of the 
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MaY TERM, action, in support of which, it is offered in evidence- 
1838. 2 Mo. Rep. 196; sec. 6, R. C, 1835, p. 350; and sec. 18, 
we RR. C. 1835, p. 361. The bond offered in evidence to 
Maupin support Triplett’s action, was not the instrument filed 
with the justice as the foundation of the action, as re- 
quired by the sixth section just referred to. It could not 
then be offerred in evidence without proof of its execu- 
tion, and that by the subscribing witness, unless his ab- 
sence was accounted for. If the instrument produced 
in evidence purport to have been attested by one or more 
witnesses, whose names are subscribed, one of the wit- 
nesses, at least, must be called. The law requires the 
testimony of the subscribing witness, because the par- 
ties themselves, by selecting him as the witness, have 
mutually agreed to rest upon his testimony in proof of 
the execution of the instrument, and of the cireumstan- 
ces which then took place, and because he knows those 
facts which are probably unknown to others. And so 
rigid is this rule, that it is not superseded in the case of 
a deed, by proof of any admission or acknowledgment 
of the execution by the party himself. ‘The rule applies 
whether the question be between the parties to the deed 
or strangers—i Stark. Evi. 320-1.. The party must 
call the attesting witness, or show that the usual proof, 
by means of the attesting witness, has become impossi- 
ble. For this purpose, it may be shown that the attest- 
ing wiwess is dead, or is blind, or that he has become in- 
sane, or that he is abroad and beyond the progess of the 
court-~-1 Stark. Evi. 325. In this case the witness was 
alive and living in St. Louis county, and’ within the 
reach of the court, . Jt .was error then to give the bond 
in evidence without proof of its execution by the sub 

“iEho nant com sonipundioy ks oni , 
ba next error ass is, that judgment is erro 
bib A Ae neous, The plaintiff below demanded $33 25. only, the 
ar Aha than judgment is for $94.07. If the jury find greater dame- 
pe Sec faration gr G23 than the plaintiff has counted for, and the court ren- 
count, it is exor.der judgment according to such finding, it is error-i 
) Mo. Rep. 137, 615. im these errors, the judgment of 
the circuit court ought to be reversed, and the other 

judges concurring, it is reversed and remanded, 


Vv. 
Triplett. 
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Joszrm Mirsar v. J. Wivoman. 


A scire facias is a suit within the meaning of the 2d sec. Rev. Code, 
462, and judgment canndét be rendered on it until the next term 
after the one at which defendant is bound to appear. 


Cole, counsel for plaintiff in error: 

The plaintiff assigned the following as reasons for the 
reversal of the judgment below: 4. The circuit court 
erred in coercing him to trial at the appearance te:m. 
2. The circuit court erred in refusing an a new trial. 
As to the first point, this is settled adversely to the opin- 
ion of the circuit court by the statute to regulate the 
practice atlaw. That statute prescribes the following 
rules that should govern in all cases analagous to the 
present: If the defendant in an action has been served 
with process according to law,he must appear and plead 
at the return term, or there will be judgment against 
him, if the demand be liquidated, but if the demand be not 
liquidated, yet, upon his making default, there will be an 
interlocutory judgment, and it is discretionary with the 
court todirect an inquiry of damages to be had instanter, 
or at a subsequent term of the court. Butif the defen- 
dant is not in default, but appears and rleads, and the 
plaintiff takes issue upon his plea, then; in that casey the 
cause stands over, continued by operation of law, to the 
subsequent or trial term of the court-—Digest, p. 458, 
sec. 8,9; p. 461, sec. 34,35. The action of debt, by 
petition, is an exception to the general praetice of the 
court. ‘The appearance term is the trial term in this ac- 
tion, unless there is a continuance for cause, or the pro- 
cess has not been served on the defendant in person. kt 
is manifest, therefore, that the circuit court interfered in 
this cause without authority of law, end greatly erred 
in doing so. ‘The reasons that may have induced: the cin 
cuit court to the exercise of this authority, cam only be 
guessed at. The court may have considered the proceed- 
ings on scire facias as an exception to the general prac- 
tice of the court, and summary in its character; but if 
such was the foundation of his opinion, it stands.unsup- 
ported by authority. In reference to this proceeding, I 
understand the law to be, “that a seire facias is.a judr 
cial writ, to which a defendant can make his defence by 
plea”—2 Coke Lit. 290. “That ascire facias is an ac 
tion,’ per Buller in Winter v. Kretchman, 2 Durn. & 
East, 45. “Thata scire facias is intended as notice to 
a party to show cause why an execution should not issue, 
and to give hin an opportunity to plead payment or oth- 
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er discharge’—Jackson v. De Lancy, 13 Johns. 
550. This proceeding, therefore, like other actions, (not 
excepted,) must come under and be governed by the 
statute before referred to. 

The second point is, that the court erred in refusing a 
new trial. The decision of the court was certainly new 
in practice. The defendant must have been surprised 
by the introduction of a principle that he could not have 
very well foreseen. He could not be supposed to have 
been prepared instanter under such circumstances to 
maintain the issues in the case on his part, nor did he for 
a moment even believe, until so decided by the circuit 
court, that a plaintiff in a scire facias, by replying at the 
appearance term and taking issues on his adversary’s 
plea, would force him to trial at that term, or to continue 
for cause upon affidavit; because the plaintiff has, by the 
statute, thirty days from the commencement of the ap- 
pearance term to reply, and the construction given by 
the circuit court to the statute would give the plaintiff 
en undue advantage, and impose hardship, surprise and 
costs on the defendant, which certainly can never be 
correct. The circuit court therefore erred here also, 
and for which errors, so committed as aforesaid, it is re- 
spectfully submitted the judgment should be reversed. 


Frissell, counsel for defendant in error: 

The legality of a judgment upon a scire factas to re- 
vive a judgment at the return term of the writ, when 
the defendant appears and pleads, is the only point 
to be settled in this cause. Our statutes either leave this 
species of scire facias as at common law, or it is regula- 
ted by the act concerning judgments and decrees, for 
there is no other chapter of our-statutes that is applicable 
to the case—Stat. of Mo. p. 339, sec. 10. By the 10th 
section of said act, (Stat. of Mo. p. 340,) it is enacted 
that if, upon the service of the scire factas, the defen- 
dant or his creditors do not appear and show cause 
against reviving the judgment or decree, the same shall 
be revived, &c. If the application of this is to be ex- 
tended no further than to the revival of a judgment to 
continue the lien upon real estate, and the legislature in 
tended to make a distinction between reviving a judg- 
ment to continue a lien and a iudgment upon which an 
execution can issue, then this present case is unprovided 
for by our statute laws, and we shall have to examine 
the common law to find what the proper practice m re 
viving a judgment by scire facias may be. If it was the 
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intention of the legislature to make such distinction, they 
have failed to make their intention manitest, although 
they speak of reviving the lien in the same section where 
they prescribe the mode of reviving a judgment. Fol- 
lowing out the doctrine that the legislature intended a 
distinction between reviving a judgment to continue a 
lien and reviving a judgment upon which an execution 
sould issue, would lead to many absurdities. For in- 
stance, if a judgment were revived to continue a lien, 
an execution to make the money upon that judgment 
ought not to issue, because, forsooth, it was revived at 
the return term of the scire facias, when the persons to 
be charged with execution appeared and plead; and by 
parity of reasoning, if the scire facias was issued for the 
purpose of issuing an execution, the lien would be lost, 
because the statute prescribes the mode of proceeding to 
continue a lien, and if that mode be not strictly pursued, 
itis of no avail. And as it is fairly to be presumed that 
the legislature intended nothing absurd and ridiculous, 
this court will take it for granted that there is in law no 
difference between reviving a judgment to continue a 
lien and a judgment upon which an execution can issue 
to collect money. If so, the next inquiry is, whether 
the 10th section of the act regulating judgments and de- 
crees, (Stat. of Mo. p. 340,) authorizes a judgment to be 
entered upon proceedings in scire facias at the return 
term of the writ when the defendant simply enters a 
plea. This inquiry will be settled by examining the 
precise meaning of the words of the section, “show 
cause against reviving the judgment.” It seems 
to be immaterial whether the defendant or any of his 
creditors appear or not; if they do not show cause 
against reviving the judgment, the judgment shall be 
tevived. Filing a plea is, in common parlance, an ap- 
pearance, and the record comes in; a plea is * the state- 
ment upon record of the delendant’s appearance”—1 
Chitty,411. Showing cause, then, has a different mean- 
ing from an appearance or pleading. It is something 
more substantial and more to be relied upon. “Appear 
and plead” are, in the language of the statute, frequently 
m connection, and appear to mean about the same as 
“comes and defends the wrong,” &c. in the introductory 
part of a plea. Showing cause, in the lauguage of the 
statute, seems to include the idea of exhibiting proof of 
some kind to satisfy the court why such a thing should 
or should not be done—see Stat. of Mo. p. 460, sec. 31, 
82; p. 462, sec. 6; p. 463, sec. 12,e¢ passim. It appears 
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then, that the defendant was served with process in this 

1838. case according to law, (see sheriff’s return,) and failed to 

wns show cause against reviving the judgment; therefore, 
Mileap the judgment of the circuit court was right. 


= 
Wildman. 


McGing, Judge, delivered the opinion of the court. 


A seire mgr isa Wildman brought a scire facias in the circuit court of 
suit within the, Washingion county to revive a judgment and have exe 
2d sec. Rev. Code, cution thereof. On the return of the writ, the defendant 
462. and judg- appeared and pleaded payment, and at that time the par 
ment cannot te ties went to trial, and judgment of revival and execu. 
til the nextterm tion was given against Milsap. He objected to this, on 
po ge —s ae ground that * was entitled under the law to a con. 
bound to appear. tinuance to the next term of the court. The counsel for 
the plaintiff, Milsap, rely on the Statute, (Revised Code, 
462, sec. 2,) which says,“every suit that shall not be 
otherwise disposed of according to law, shall be contin 
ed at the term at which the defendant is bound to appear 
until the next term thereafter, and at such second term 
every such suit shall be determined. 
This statute settles the question. It has been ofter 
decided that a scire facias is an action; it also is a.suit 
The counsel for the other side relies on the statute re- 
specting reviving liens. That statute on the matter 
now in question, has no bearing. I am of opinion that 
the court erred in trying the cause at the first term. 
The other judges concurring herein, it is reversed wilh 
costs,and remanded. 
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Jerrers v. OLiver, TO THE UsE oF Bryans. 


Our statute making promissory notes assignable, and authorizing the 
assignee to sue in his own name, makes the assignee the legal own- 
er of the instrument, and consequently erroneous to institute suit in 
the name of the assignor for the benefit of the assignee. 


ERROR to the circuit court of Pettis county. 
W. Adams, counsel for plaintiff in error, 
Wilson, counsel for defendant in error. 
Tompxins, Judge, delivered the opinion of the eourt. 
This action was commenced before a justice of the 
peace by Oliver, for the benefit of Morgan Bryans, against 


Branch Jeffers, and judgment being given against Oliver 
by the justice, he appeals to the circuit court. 
28 
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sept. Term, | Upon the trial in the circuit court, Oliver, the plaintiff, 
1838. there offered to read in evidence a note made by Jeffers, 
wenn =the defendant, to Oliver, the plaintiff, or order. On this 
Jeffers v. Oliver. note were several assignments, the last of which was to 
Morgan Bryans, for whose benefit the suit was brought. 
In the circuit court Oliver had judgment, and to reverse 
that judgment, this writ of error is prosecuted. 
Ourstatutema- § Several errors are assigned, but the only point made 
ao anor ll is, whether Oliver ought to have been permitted by the 
and authorizing Circuit court to read the note in evidence which is above 
the assigneeto mentioned. ‘The defendant did object to the reading of 
sucinhisown it before the circuit court, and his objection was proper- 
name, makes the it be ore | ‘ eos A} § proper 
assignee the legally saved in the bill of exceptions. 
owner of the in- By the second section of the act of the 4th February, 
canines er. 1835, concerning bonds and notes, “all bonds and promis- 
roneous to insti-sory notes, for money or property, shall be assignable, 
tute suitinthe and the assignee may maintain an action thereon in his 
neme of the as- ow > obligor or maker for the recov- 
signot forthe WM name against the obligor or 1 v 
benefit of the as-ery of the money or property specified in such bond or 
signee. » note, or so much thereof as shall appear to have been 
due at the time of the assignment, in like manner as the 
pavee or obligee might have done.” 

It is contended that the language of the act permits 
the assignee to sue, but does not extinguish the common 
law right which the assignee had betore the making of 
the statute, to use the name of the payee or obligee in 
suing for his own use or benefit. It is true that the act 
does not in terms abrogate the right of the assignee to 
use the name of the payee or obligee in the suit at law; 
but the act does confer on the assignee the legal interest 
in the note or bond assigned. Before the statute was 
made, the assignee used the name of the payee or obli- 

ee, because he by the assignment acquired by common 
aw only an equitable interest in the note or bond assign- 
ed; but now the legal interest being transferred to the 
assignee by the operation of the statute, the assignee 
must sue in hisown name. Itseems then to me that the 
circuit court committed error in permitting this note to 
be given in evidence, and the rest of the court concur- 
ring in that opinion, its judgment is reversed. 
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Srone v. Powe... 


i. In an action fora malicious prosecution, plaintiff offered a tran- 
script from the records of a justice of the peace, in which it appear- 
ed that one —— Stone had instituted proceedings against plaintiff, 
and then offered to prove by parol testimony that defendant was the 
identical Stone mentioned in the record. Held, that the cir- 
cuit court erred in excluding such evidence. 

But defendant cannot be ullowed to introduce a plea of justifica- 
tion by defendant, to which plaintiff had demurred and the demur- 
rer sustained, as evidence of the charge made. 


APPEAL from the circuit court of Pettis county. 


Adams, counsel for plaintiff: 

The following points and authorities are relied upon 
by the plaintiff to reverse the judgment of the circuit 
court: 

1. That the court erred in rejecting the transcript of 
the justice of the peace—t Stark. 414; side p. ibid. 431, 
420-2; King v. Morris, Strange, 909; (this last case is 
in point;) 2 Stark. 908-9; 3 Stark. 1137, 1601-2; 5 
Johns. p. 1, Lewis v. Few; see p. 15 of same case, and 
ref.; 8 Johns. 25, Rodman v. Forman’s admr’s.; 8 Johns. 
155, Brooks v. Bemiss; 9 Johns. 82, Page v. Wood; 20 
Johns. 350, McKinley y. Rob; 2 Satkeld, 660; 2 vol. 


Mo. Rep. 135, Martin v. Miiler, and p. 212 of same. 

2. That the court erred in rejecting the special plea of 
the defendant as evidence to prove the speaking of the 
slanderous words—see Mass. Rep. vol. 15, p. 48, Jack- 
son v. Stepson; 1 Pickering, p. 1, Alderman v. French. 


English, counsel for defendant. 


Tompxtns, Judge, delivered the opinion of the court. 


Stone brought his action for a malicious prosecution 
against Powell. The plaintiff suffered a non-suit, and 
then, for reasons assigned, moved to set aside his non-suit.. 
His motion being overruled, he appealed to this court. 

The bill of exceptions shows that the plaintiff offered 
in evidence on the trial of the cause, a transcript from 
the docket of William Taylor, a justice of the peace of 
Howard county, duly certified. He then introduced the 
justice himself to prove the transcript. This transcript 
was rejected by the court. The plaintiff then offered to 
read in evidence a plea of justification, which the defen- 
dant had filed to the declaration, and to which the plain- 
tiff had filed a demurrer that had been sustained by the: 
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sept. TERM, Court. The circuit court refused to suffer this plea to be 

1838. read in evidence to prove the words charged by the plain- 

wn tiff in the declaration to have been spoken by the defen- 
Stone v. Powell. dant. 

Powell went before the justice of the peace, and made 
oath that one Stone found ang converted to his own 
use about fifty dollars of the money of him, Powell, and 
that he believed that Stone intended to conceal and con- 
vert the same to his own use feloniously. ‘The justice 
then issued his warrant against one . Stone. Under 
the authority of this warrant the officer arrested Jos. J, 
Stone and brought him before the justice. On the day 
set for the hearing of the charge against Stone, no prose- 
cutor appearing, he was discharged for want of evidence, 
The plaintiff then offered to prove that he, Jos. J. Stone, 
was the same —— Stone mentioned in the transcript, 
and against whom the said Powell made oath, as men- 
tioned in the transcript from the justice’s docket, and the 
court refused to permit the transcript, with this evidence, 
to go to the jury. These acts of the court, viz: refusing 
to permit the transcript, with explanatory evidence, to 
be read to the jury,and the special pleain bar to be read, 
are assigned for error. 

in an ection fora ‘The matter which the plaintiff in this action was bound 
0 ot to prove is, that Powell made an affidavit before the jus- 
plaintiff of- . 
fered a transcript tice of the peace, the legal consequence of which was, 
from the records that the justice issued his warrant, and that he, the plain- 
smiscae erate tiff, was apprehended. Had the plaintiff been guilty of 
appeared that one the charge, it would be trifling with justice to suppose 
—Stone had in- that he ought to escape, because his given name was un- 
stituted proceed-nown to Powell. It became his duty so to describe the 
ings against 2 : : 
plaintiff.and then man that he might be found and subjected to punishment, 
offered to prove by if guilty; if innocent, he ought, though his given name 
parol testimony was not inserted in the affidavit of Powell or the war- 
that defendant aac . ; ie 
was the identical rant of the justice, to have his remedy for the malicious 
— Stone men- prosecution, if malicious it be. Stone does not found his 
tioned inthe re- action here on the record; but the record is produced as 
cord. Held, that ~. ? t 
the circuit courr eVidence that he was the person prosecuted; and there 
erred in excluding is no manner of impropriety in allowing him to give evi- 
puch evidence. dence to prove that he is the person against whom the 
affidavit was made, and against whom the warrant was 
issued. In the case of Martin v. Miller, (3 Mo. Dee. p. 
' 136,) Martin, defendant in the circuit court, pleaded that 
said Miller ought not te have and maintain his action . 
against him, because he says that before the speaking and 
publishing of the said words of and concerning the said 
Miller in the said declaration mentioned, to wit, on the 
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ist day of December, 1828, at, &c. ata court holden be- sger, reRm, 
fore one William Black, a justice of the peace within,  jg3¢, 
&c. On the trial of the cause the detendant offered in ene 
evidence to support his plea of justification, a transcript Stone v. Powell. 
of the proceedings before the justice of the peace, da- 

ted on the 8th day of March, 1828, and not on the Ist 

day of December, 1828, when the proceedings were al- 

leged in the plea to have been had; and this court deci- 

ded that the circuit court committed error in refusing to 

allow the transcript offered to be read to go to the jury. 

This court then held that the variance in the date of the 

transcript offered in evidence irom that pleaded, was quite 
immaterial-—(see the case and the authorities there cited.) 

In the case now under consideration, there is no discrep- 

ancy betwixt the record offered and the oral testimony. 

There is a hiatus in the record, the cause of which is ob- 

vious to the most superficial, and the object of the testi- 

mony is to supply what is wanting and to enable the plain- 

tiff to obtain redress. The case is much plaier than that of 

Martin v. Miller. In rejecting the oral testimony to 

prove that the ——+ Stone andthe plaintiff were the 

same person, and in refusing to allow the justice’s tran- 

script with such testimony to go to the jury, the circuit 

court, in my opinion, committed manifest erro. The 

defendant might, with the utmost propriety, prove that 

the plaintiff was not the person whom he intended to 

designate in the affidavit. 

But it seems strange that it shoulda be contended that But defendant 
the defendant’s plea of justification ought to have been cannot be allowed 
admitted as evidence to prove the speaking of the words, '0'm'roduce a plea 
The law allows him to plead several pleas; and that this defendant to 
privilege should be made a snare to entangle him, would which plaintiff 
be perverting the law to a purpose which never was in- om a _ 
tended by the makers thereof. tained, as evi- 

The circuit court then, in my opinion, committed no dence of the 
error in refusing to permit the plea of justification to be *h#"8e meade. 
read in evidence. But because that court refused to per- 
mit the plaintiff to offer evidence of his identity with 
the Stone mentioned. in the affidavit and warrant, and to 
permit the transcript, with such evidence, to go to the 
jury, its judgment ought, in my opinion, to be reversed, 
and such being the opinion of the other members of this 
court, it is reversed, and remanded for further proceed- 
ings. 
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Cuenautt v. Cuapron & Niepever. 
. 


1, Our statutory ‘petition in debt’ is such a legal statement of the 
cause of action, as will authorize a creditor to sue out an attach- 
ment thereon. 

2. A plea in abatement. filed in pursuance of the act of 1836, con- 


Vv. 
Ghapron & Niede- cerning attachments, puts in issue, not the belief of the creditor in 


let. 


the existence of the facts sworn to, but the existence of the facts 
themselves, 


APPEAL from the circuit court of Morgan county. 


J. G. Miller, counsel for appellant: 

The appellant will insist upon the following points: 
1. That the court improperly sustained the demurrer to 
defendant’s plea in abatement—Stevenson & Hoard v. 
Robbins, 5 vol. Mo. Reports. 2 That the court erred 
in overruling the defendant’s motion to dismiss the writ 
of attachment. 


Hayden, counsel for appellee. 
-Evwarps, Judge, delivered the opinion of the court. 


Chapron & Niedelet sued Chenault by attachment in 
the Morgan circuit court. 

The statement of the cause of action on which the at- 
tachment was founded, was in the form used in suits by 
petition in debt. The affidavit filed in the cause states 
that the affiant “verily betieves that the above named 
John Chenault is about to remove his property out of the 
State of Missouri, so as to hinder or delay his creditors.” 
At the return term of the writ, the defendant appeared 
and filed a plea in the nature of a plea in abatement, al- 
leging “that he, the said John Chenault, did not intend 
to remove his property out of the State of Missouri, so 
as to hinder or delay his creditors.” To this plea the 
plaintiff demurred, and for cause of demurrer alleged 
“that said plea did not deny that satd affiant did believe 
that said defendant was about to remove his property 
without the State of Missouri, so as to hinder or delay 
his creditors.” The court sustained the plaintiffs’ de- 
murrer and ruled the defendant to answer over. The 
defendant then moved the court to dissolve the attach- 
ment, because there was no sufficient lawful statement 
of the cause of action on which to base the attachment. 
This motion was also overruled, and the defendant not 
having answered further, the court gave judgment for the 
plaintiff for his debt, damages and costs. The defendant 
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brings the cause here by appeal. The.only two points sepr. Ter, 
insisted on by the appellant to reverse the judgment of 1838. 
the circuit court, are: 1. That the court improperly wen 
sustained the demurrer to the plea in abatement. 2. Chenault 
That the court erred in overruling the motion to dissolve 
the attachment. ‘The last poimt made here will be ex- 
amined first. 

The counsel for the appellant insist that a creditor Our etatutory ‘pe- 
cannot sue out an attachment against his debtor on an tion in debt,’ is 
ordinary petition in debt. The act for the recovery Of ment of the cause 
debts by attachment, provides that “ any creditor wish- of action, as will 
ing to sue his debtor by attachment, may file in the clerk’s 2¥thorize a cred- 
office of any county in the State, a-declaration or other suschment there 
lawful statement of his cause of action,” upon which an on. 
original attachment may be sued out—R. C.’35, sec. 2. 
p.76. ‘The question here is, whether the statement used 
in suits by petition in debt, is such a “lawful statement 
of the plaintiff’s cause of action” as the above section 
requires in proceedings by attachment. In using the 
phrase, “or other lawfuly statement of his of action,” 
the legislature evidently intended that an attachment 
might issue on other statements than the ordinary decla- 
ration. What other statement then wasintended? Ex- 
cept the ordinary declaration, there could probably be no 
statement of a.cause of action, when the suit was on a 
bond or note, preferable to the form used in suits by pe- 
tition in debt. But the appellant insists that when an 
attachment is sued out on such a statement, the provis- 
ions of the law regulating suits by petition in debt, will 
conflict with the law regulating proceedings by attach- 
ment. There seems, however, to be no reason for any 
conflict. Under the attachment law, “original writs of 
attachment shall be issued and returned in like time and 
manner as ordinary writs of summons, and when the de- 
fendant is summoned to answer to the action, the like 
proceedings shall be had between him and the plaintiff as 
in ordinary actions on contracts, and a general judgment 
may be rendered for or against the defendant”—R. C. 
’35, p. 76, sec. 5, What is meant here by the term “or- 
dinary actions?’ It seems to be used in contradistinc- 
tion to the extraordinary remedy by attachment, and in- 
cludes actions by petition in debt, as well as actions on 
declarations at common law. Both are ordinary actions 
in reference to our attachment law. “ When the defen- 
dant is summoned to answer the action, the like proceed- 
ings shall be had between him and the plaintiff as in or- 
dinary actions on contracts.” If the attachment be sued 
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sert. Term, ©Ut upon a declaration, and the defendant be served with 
1838. process fifteen days before the return term, then he must 
~~ = appear and plead as in any other action founded ona 
Chenault declaration; that is, on or before the sixth day of the re- 
turn term, if the term shall so long continue, and if not, 
then before the end of the beat C. 735, 458, sec, 8, 
In such cases the attachment proceeds according to the 
provisions of the act to regulate practice at law. If the 
attachment be sued out upon a petition in debt, and “the 
defendant shall have been personally served with pro- 
cess, then he must appear and plead as in an action by 
petition in debt;” that is, “he shall plead to the merits of 
the action on or before the second day of the term at 
which he is bound to appear, if the term shall so long 
continue, if not, then within such time in the term as the 
court shall direct”—R, C. 1838, 449, sec. 4. In such 
cases the attachment proceeds according to the provis- 
ions of the act to regulate proceedings by petition in 
debt. ‘The provisions of the act to regulate practice at 
law, and the provisions of the act to regulate proceed- 
ings by petition in debt, are inconsistent with each oth- 
er, but neither conflict with the provisions of the attach- 
ment law. In all cases where the defendant is summon- 
ed to appear, the attachment law requires the aid of one 
or the other of the above mentioned acts to carry out 
its provisions, and the provisions of either of these acts, 
however inconsistent with each other, work well and 
smoothly with the attachment law.. The only inconsis- 
tency pointed out by the counsel for the appellant, seems 
to be founded on an incorrect reading of the law. The 
counsel states that “in suits by attachment, the defen- 
dant, if regularly summoned, must appear and answer 
the action at the return term of the writ, and within the 
first six days thereof”—see Digest, title Att. sec. 8. The 
section here referred. to, instead of providing that if the 
defendant be “regularly summoned,” provides that “when 
the defendant cannot be summoned, and his property or 
effects shall be attached, if he do not appear and answer 
the action at the return term of the writ, and within the 
first six days thereof, the court shall order a publication 
to be made, stating the nature and amount of the plain- 
tiff’s demand, and notifying the defendant that his pro- 
perty has been attached, and that unless he appear at the 
next term, and on or before thé third day thereof, judg- 
ment will be rendered against him, and his property sold 
to satisfy the same”—R. C. 1835, 77, sec. 8. The 
ceedings required by this section, may be had as well un 
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der an attachment founded on a petition in debt, as on a srpr. TERM, 
declaration at common law. And it is not by this sec- 1838. 
tion that the defendant, when regularly summoned, is ree. 
quired to appear and plead in six days, if the attachment Chenault 
be upon a declaration at common law, but, as before sta- 
ted, he must plead under the act to regulate practice at 
law; or if the attachment be upon a petition, then he 
must plead under the act to regulate suits by petition in 
debt. ‘The petition in debt then is such a lawful state- 
ment of a cause of action as will authorize a creditor to 
sue out an attachment thereon; and therefore the cir- 
cuit court did not err in overruling the motion to dissolve 
the attachment. 

The other point insisted on by the counsel for the ap- A plea im abate- 
pellant is, that the court erred in sustaining the demurrer ment filed in pur~ 
to the plea in abatement. The counsel for the appellees o¢ 1936, concern- 
insists that the plea was bad, because it did not put ining attachments, 
“issue the truth of the affidavit.” The plea states that i's in isove, not 
the defendant did not intend to remove. It would have sregitorin the ee. 
been better if it had stated that the defendant “was notistence of the 
about to remove,’’ because it would have prevented all facts sworn to, 
ground for quibbling about the force of words. If, how- eirdtin teats dh 
ever, the defendant did not intend to remove, he was cer- selves. 
tainly not “about to remove,” or if hehad been “about 
to remove,”’ he must have intended to remove. ‘The 
terms are about equivalent in force. The plea was not 
then bad on this ground. But the counsel for the appel- 
lees insists further that the plea 1s bad, because “it did 
not deny but that the affiant did believe what he stated 
in his affidavit.” 

The last section of the act of 1837, amendatory to the 
attachment law, provides that “in all cases when: the 
property of any person may be attached under this act, 
or the act to which this is amendatory, he may file, by 
himself or attorney, a plea in the nature of a plea in 
abatement, putting in issue the truth of the affidavit up- 
on which such attachment was sued out, and if the issue 
of fact be found sor the plaintiff, the cause shall proceed 
as other causes in attachment; but if said issue be found 
for defendant, the suit shall be dismissed at the cost of 
the plaintiff’—Acts of 1837, p. 9. It is not then the truth 
of the belief of the affiant which is to be put in issue, 
but the truth of the affidavit. The affidavit in this case 
states, that the affiant “verily believes that the above 
named Jolin Chenault is about to remove his property 
out of the State.” Whether the affiant really believes 
this. affidavit true or false, is a matter wholly immaterial, 


Vv. 
Chapron & Niede- 
lets 
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serPT. Teru, €Xcept so far as his own conscience is concerned. He 
1833. may very honestly believe it true, and yet it may be whol- 
we~ynw ly false. It is not then the truth of his belief as to the 
Chenault existence of the fact which is to be put in issue, but it is 
the existence of the fact itself; that is, whether the de. 
fendant was or was not about to remove his property out 
of the State. This point was decided in the case of Ste- 
venson & Hoard v. Robbins, at the last or preceding 
term of this court. ‘The belief of the affiant of the ex. 
istence of one of the causes mentioned in the first sec- 
tion of that attachment law, will authorize the issuing of 
the attachment, but nothing more. On the trial of an 
issue as to the truth of the affidavit, the fact authorizing 
the attachment to issue must be found to exist, else the 
suit will be dismissed. It was not necessary then that 
the plea should put the affiant’s belief in issue. The fre- 
quency of attachments in cases where credulous affiants 
merely believed the cause to exist, but where in fact none 
of the causes authorizing creditors to sue out attach 
ments, did really exist, had grown into a great evil; and 
to remedy this, the legislature passed the last section of 
the act amendatory to the attachment law. In authori 
zing the plea in abatement, then, the legislature intended 
to strike, not at the shadow, but at the substance of the 
evil; not at the truth or falsehood of the affiant’s belief, 
a thing that no evidence could touch, but at the truth or 
falsehood of the facts stated in the affidavit, a thing that 
was tangible, and the plea in abatement went sufficiently 
far in putting the fact of the affidavit in issue. The circuit 
court then erred in sustaining the demurrer. Its judg- 
ment ought, therefore, to be reversed, and Judge Tomp- 
KINS concurring, it 1s reversed, and the cause remanded. 


v. 
‘Chapron & Niede- 
let. 


Tompxins, Judge.—1 concur with Judge Epwarops in 
this opinion. 


McGirg, Judge.—I concur in this opinion, except that 
part which asserts the goocness of the plea. I think the 
plea bad. 
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Wuirine & Wiruams v. Bupp. SEPT. TERM, 
1838. 


i, In assumpsit against A. and B, and attachment.against their pro- grn-—e 
perty, the parties were not served with process; but on the 12th day he 
of the term, they filed a motion for the dissolution of the attach- Whiting & Wil- 
ment, which prevailed. Held, that the motion was a sufficient ap- liams v. Budd. 
pearance in court to authorize the same steps to be taken as though 
they had been duly summoned. 


9, After such constructive appearance, defendants should be allowed 
six days to file their pleas in, or until the end of the term; and it is 
error for the court to give judgment by default against them on 
the same day of their motion, unless the court should be about to 
adjourn on the same day. 


ERROR from the circuit court of Howard county. 


Ieonard, counsel for plaintiff in error: 

For the reversal of this judgment the following points 
and authorities will be relied upon by the counsel fe the 
plaintifls in error: 

1. The motion of Will.ams to quash the attachment 
and to be restored to the attached property, was not such 
an appearance to the suit (there having been no service 
upon him of the process) as warranted a judgment by de- 
fault against him for want of a plea. 

2, Admitting it to be such an appearance as dispensed 
with the service of process, nevertheless,.the defendant, 
Williams, was entitled to the first six days of the suc- 
ceeding term to plead in, and no judgment by default 
could be rightfully taken against him for want of a plea 
before the term succeeding that at which he appeared— 
Kev. Stat. Practice at Law, art. 3, sec. 1,8; Hickman v. 
Bames, 1 Mo. Rep. 158; Curren v. Ross & Glasgow, 2 
Mo. Rep. 208. 

3. The declaration was defec.ive in not allowing a pre- 
sentation of the note at the Bank of Missouri for pay- 
nent—Saunders v. Bowes, 14 East, 500; Dickerson v. 
owes, 16 East, 110; Chit. on Bills, 392, last edition. 


Clark, counsel for defendant in error: 
_In support of the decision of the circuit court, the de- 
lendant’s counsel insists on the following points: 

1. That the plaintiffs in error appearing in court and 
moving to quash the attachment, was a sufficient appear- 

ce for all other purposes; that they must appear to the 
action before the court could legally entertain their mo- 
tion to dissolve. That this was the opinion of the circuit 
‘ourt, is manifest from its after proceedings. 

2. The parties being in court after the dissolution of 
the attachment, the cause had to proceed as ordinary 
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sept. TERM, Suits, and their appearance waving any personal service ’ 
1838. of the summons, they were bound to plead as if served, it 
—v~— and not pleading, the court did right in giving judg. f°" 
Whiting & Wil-ment against them—see Barnett v. Lynch, 3 vol. Mo, ill 
liams v. Budd. Rep, 369; Denton v. Noyes, 6 Johns. 296; Barnett y, am ?” 
McDanal, 3 vol. Mo. Rep. 55, in support of the prece. the 
ding propositions; also, 7 Johns. 209. 
3. The circuit court has power to prescribe the time ple 
and manner of pleading in attachments after appear. thi 
ance, as was done in this instance—see the act con Mm °° 
cerning attachments, 36th section, Digest, p. 80. The the 
only remaining point is the refusal to arrest the judg. 
ment. It is insisted that the declaration in this cause js 

good, and can be sustained by authority. 


qui 
McGirx, Judge, delivered the opinion of the court. oa 
Budd brought an action of assumpsit in the Howari is | 
circuit court against Whitiag & Williams, and took ag "” 
attachment with the process. Whiting was summoned ' 
and Williams was not found at the first term. In July, mm °° 
1838, one Thomas filed an interpleader; on the 12thday fen 
of the term Whiting & Williams appeared in court anifm™ °° 
moved to dissulve the attachment, which motion was su-fam 
tained and the attachment dissolvéd. On the same 12h re 
day, the defendants’ filing no plea, on motion of the plain fm *" 
tiff’s attorney, the court gave judgment by default against “ 
the defendants. On the 14th day the defendants movel si 
the court to set aside the judgment by default, on thiam °° 
ground that it was rendered prematurely. The cour " 
refused to set this judgment aside, and this is the erw(i 
complained of. 2 
The first position assumed by Messrs. Leonard ani he 
Todd, for Whiting & Williams, the plaintiffs in error, ifm 
that as the judgment is entire and joint against both, ii™™ |" 
there be error as to one, the judgment is erroneous as t0 rs 
both. This position is conceded by this court as wellaym 
by the defendant’s counsel, - 
The plaintiffs’ counsel then make in substance the flim '” 
lowing points: t. That the motion of Williams toquatim ~ 
the attachment is not such appearance as would enable '° 
the court to proceed against him in chief, and enters of 
judgment against him for want of a plea. ' 
In assumpsit a- Before I proceed to the other points made by counsel a 


gainst A. and B. | will examine this point. I have not been able to leam 


por te ara from any book precisely what particular conduct on thy / 


perty, the parties part of a defendant will constitute an appearance. But 
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| find, however, by the books of practice, that there are spr. tram, 

such things as full appearances for the purpose of making 1838. 

jull defence to the action, and appearances for the pur- > wee 

pose of objecting to the jurisdiction of the court in which 

the party is sued. were not served 
If the defendant pleads to the action, by alleging in his with process, but 

plea that he comes into court when and where he ought, the term, <a & 

this admits the authority of the court over him in regard led a motion for 

to the subject matter of the suit. But if he object to the dissolution of 

the lawful right of the court to take jurisdiction of him \,cartacaments 

and his cause, then he says simply he appears, without Heid, that the mo- 

adding the words “ when and where he ought.” ‘This tion was a suffi- 

mode of appearance only subjects him to the conse- (ot ®ppeamiies 

quence of an appearance for the sole purpose of object- ize the same steps 

ing to the jurisdiction of the court. ‘There can in gen- to be — yw 

eral be no difficulty-m determining how far a defendant Sounadeain 

is bound by his appearance, when his defence is to be moned. 

made by a plea; for the plea must show whether the par- 

ty appears to the action, or for the purpose of objecting 

to the jurisdiction. But it very often happens that ade- 

fendant has a lawful right to come imto court and do 

some act in regard to the proceeding against him, which 

can only be done by a motion, which has none of the for- 

mal parts of a plea about it. Then it often happens that 

the inquiry will arise how far the defendant is to be af- 

fected by such appearance. 1 know of no exact test fur- 

nished by the law. But it seems to me, the best rule to 

yo bv is, to look at the nature of the act which the de- 

lendant does or attempts todo when heappears. In the 

case at bar the defendant’s property was in the custody 

of the sheriff, who is the law officer of the court. There 

existed, also, in the court a complaint against him that 

he owed a debt, and that he refused to pay the same. The 

property taken was to be kept by the law officer as a 

fund out of which the debt should be paid in case the de- 

fendant established his demand. ‘The ends and objects 

of the suit and the attachment were to secure the pay- 

ment of the supposed demand. The defendant’s funds 

were tied up as security, and he appeared to procure a 

redress for being deprived of his funds. This I consider 

an appearance in chief to the merits and to one portion 

of the substance of the suit. 1 cannot see how it would 

be right to receive him to do this, and permit him as soon 

as the attachment is dissolved to say he is no longer in 

court. When he appears to redress himself, he ought to 

be required to answer without departing the court to the 

plaintiff’s demand against him. Hence, I conclude, the 
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SEPT. TERM, defendant, after he dissolved the attachment, was still i 
1838. court to answer to the plaintiff’s action. 
aN The next question is, at what time shall he be cequired 
Whiting & Wil-to do this? It is admitted by the counsel on both sides, 
liams v. Budd. that as to the case at bar, neither the statute nor the 
common law has furnished a prior answer. To solve the 
question, both sides resort to analogy. Mr. Clark, for the 
defendant, insists that the judgment by default is right; 
that it was the duty of the plaintiff, Wiiliams, to have 
pleaded instantly on his appearance to the merits of the 
action. 
ieeriininmie: Se The second point made by the counsel for the plaintif 
structive appear- 1 error, assumes that the defendant had till the end of 
ance, defendants the first six days of the succeeding term to plead in, and 
ye yee that a judgment taken before that time against him is er 
their pleas in, or TONeous. ‘I’o sustain this, they cite Rev. Code, title “Prac. 
until theendef tice at Law,” art. 3, sec. 1,8; Hickman v. Barnes, 1 Mo. 
the term; anditls Rep, 158; 2 do. 208. 
vi og I have looked into the two cases cited from the Mis 
by default to gar-souri Reports, and | cannot see that any principle they 
nish them on the Contain is much in point. The first and eighth sections 
same day of their ¢ ‘ : s . 
motion, unless Of the statute cited, provide that * when process is ser- 
the court should ved fifteen days belore the return day, the defendant shall 
be ogg ad- appear and plead before the end of the sixth day of the 
ye “term,” and that “if the process is served less than filteen 
; days before the return day, then the defendant has til 
the end of the sixth day of the next term to plead in.” 
In this case the argument is, that when the defendant ap- 
peared, he is to be considered as a party having notice 
of the suit less than fifteen days before the return day of 
the process, he must have till the end of six days of the 
next term after his appearance. Ido not see how it fol 
lows that because of his appearance he is in justice en- 
titled to be placed in this attitude. When a defendant, 
who has not been served with process at all, appears, 
which is this man’s condition, he surely, by doing so, pro- 
poses to himself some benefit which, in his opmion, 1s 
sufficiently great to justify him in waving the want ol 
legal process being served on him. If then the defen- 
dant chose to appear for his own benefit, as he did in 
this case prove the instant he made his appearance, he 
became subject to the rule of pleading, to commence 
from that instant. If he had been summoned to the day 
he made his appearance, he would have had six days to 
plead in, and in this case I think he ought to’ have the 
same time, if the term should last so long; if not, then 
he must plead before the end of the term. In this case 
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the defendant had judgment against him on the day of sxpr. term, 


his appearance. ‘This effect was not produced, because 
the court was about to adjourn, for that it did not do; for 
two days thereafter we find the court still in session, and 
how much longer it lasted we know not. Then, as the 
defendant had no day allowed’ him to plead in, I am of 
opinion the judgment ought to be reversed, and the other 
judges concurring, it is reversed and remanded. 





Beatty v. ANDERSON. 


A note v herein the obligor promises “to pay R. M.-or order two hune- 


dred dollars, with interest,” &c. is not a negotiable note within the 
meaning of the 6th section of the act concerning bonds and notes, 
(Rev. Code, 104,) and corsequently suit cannot be brought on such 
a note in the name of the bearer, where there is no assignment. 


English, counsel for plaintiff in error: 
The point which presents itself is, that it does not ap- 
pear from the record that Beatty, the plaintiff, is the legal 


owner of the note sued upon. ‘The objection is, that the 
name of Beatty does not appear in the note, and there is 
no assignment averred in the petition. The court will 


perceive that the note is payable to Mitchell, oy bearer.. 


lt is a well established doctrine that notes payable to 
bearer are transferable by delivery, and that the indi- 
vidual named in the note as payee, is a mere cypher— 
1 Wh. Selw. N. P. p. 286; 4 Bac. Abr. 703-4; Chit. 
bills, 251-2, 178; 3 Kent’s Com, 78. Being transferable 
by delivery, the legal title is thereby vested in the holder 
or bearer, and he is in law regarded as the original payee, 
and can sue in his own name—2 Bla. Com. 469; Chit. 
Bills, 251, note t; Swift, do. 309; 3 Kent’s Com. 78; 
Ballard v. Bell, 1 Mason’s Rep. 252, cited in Chit. on 


Bills, 181, and 1 Selw. N. P. 292; Grant v. Vaughan,. 


3 Burr. 1516. 
It being established then that by the common law the 
holder ot a note, payable to bearer, is the legal owner of 


the note; andthe statute under which this suit 18 brought, 


providing thatthe legal owner of a note may. sue by pe- 


tition in debt, we ask that the judgment of the circuit- 


court be. reversed. 


1838. 
ON fe 
Beatty 
v, 
Anderson. 
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sept. Term, 4 McGrr, Judge, delivered the opinion of the court. 
1838. 
ow Beatty brought an action of debt by petition and sum. 
Beatty mons in the Pettis circuit court. The defendant had 
v judgment on demurrer to the plaintiff’s petition. 

The petition is in the usual form, and states that Beat. 
ty, the plaintiff, is the legal owner of a note against the 
defendant, to the following effect, to wit: “On or before 
the first day of November, 1838, I promise to pay Ro- 
bert Mitchell,or bearer, two hundred and eighty-two dol- 
lars and twenty-eight cents, with ten per cent. interest 
there on from the date till paid. Oct. 26, 1834. (Signed, 
John Anderson.” 

Beatty, the plaintiff in error, appeared and assgned er- 
rors,and the defendant came not. The plaintiff in error 
insists that there can be no objection to his legal right to 
recover, and that although the note was made to Robert 
Mitchell, yet that the note being made to Mitchell or 
bearer, enables the plaintiff, as bearer, to sue in his own 

" name without any assignment to him. 

Mr. English, for the plaintiff, rests his case on this po- 
sition: that notes payable to bearer are transferable by 
delivery without any assignment, and that the name of 
the payee is to be considered asa mere cypher. Tosus- 
tain this doctrine, he cites 1 Wh. Selw. N. P. 286; 4 
Bac. Abr. 703-4; Chit. on Bills, 251-2, 178; 3 Kent, 78. 
lam well satisfied that the authorities will support the 
position. 

A note wherein —_ But still it seems to me there is some mistake on the 
the obligor pro- Hart of the plaintiff’s counsel regarding the right of the 
mises “to pay R. : . aes ft O Ee 
M. or order, two Party to recover; which mistake is this, that his doc- 
hundred dollars, trine only applies to negotiable notes made so by statute 
with interest,” or by the law merchant, and that the rule does not apply 
tiable note within to Notes merely made assignable by statute. It appears 
the meaning of to me that this note is only assignable. This note is only 
rede err common promissory note at common law, and by our 
ing bondsand Statute of assignments may pass to the assignee, but in 
notes, (Rev. Code, declaring, the assignee must set out his title. Witha 
a view to make this matter more clear, I will examine the 
9 be brought on Statute of assignments—see Rev. Code, 104. _ - 
such anoteinthe ‘The first section provides “that all notes in writing, 
name of the bear- made and signed by any person or his agent, whereby he 
ne assignment. Shall promise to pay to any other person, or to his or- 
der, or unto bearer, any sum of money or property, &e. 
such note shall import a consideration, and be paid accor- 
dingly as therein specified.” The next section author- 
izes the assignment, and the fifth section declares that no 


Anderson. 
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assignee shall ever acquire any greater title toanote than gzp7. ten, 


the person had of whom he obtained it. Thus far Lregard 
the statute regulating notes that are not negotiable as 
mercantile paper, but that may pass by assignment. The 
statute then declares what paper shall be negotiable, and 
may pass by delivery merely, or by endorsement. 

The sixth section declares that “every promissory 
note for the payment of money, expressed on the face 
thereof to be fo: value received, negotiable and payable 
without defalcation, shall be due and payable as therein 
expressed, and shall have the same effect and be negotia- 
ble in the like manner as in-land bills of exchange.” 

Then the seventh section provides that “ the payees 
and endorsers of every negotiable note payable to them 
or order, and the holder of every such note payable to 
bearer, may maintain actions for the sums of money 
therein mentioned, against the makers, &c. as in cases of 
in-land bills of exchange, and not otherwise.” This note, 
then, is not an assigned note, nor is it a negotiable note 
under the sixth section, which, when made to A. or bear- 
er, would enable the holder, as bearer, to’sue in his own 
nane. But it may, and indeed, by some has been thought 
to be good under the first section, which says that “a note 
made and signed by any person whereby he shall pro- 
mise to pay money to any other person, or his order, or 
bearer, shall import a consideration, and be due and paya- 
ble as therein specified.” ‘To be due and payable as therein 
specified is,in my Opinion, nothing more than a continua- 
tion of the idea that there shall be no question made 
on such note about the consideration; were it otherwise, 
such note would in some respects be negotiable, and in 
otler respects not so. With regard to passing by deliv- 
gry, it would be negotiable; but with regard to the reme- 
dy against the maker and previous holder, it would not be 
like negotiable paper. For this reason, as I suppose, the 
legislature did not intend to create this mongrel paper. I 
restrain the words “ shall be due and payable, as therein 
specified” to the mere question of the consideration, and 
Ithink the words do not intend in any way. to designate 
who can sue. ‘This opinion is farther supported by the 
fact that, by the same statute, the legislatute have ex- 
pressly defined what shall-be negotiable paper and what 
thall be assignable. This general enactment,,in the first 
clause, is oily intended to put to rest the once vexed 
question in England, and formerly vexed question in Mis- 
sourl, as to whether a promissory note, signed by the 
party making the same, cid or did not import a considera- 

29 


1838. 
SS Gin 
Beatty 
v. 
Anderson, 
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sept. Term, tion. My opinion then is, that the judgment ot the cir. 


1838. 
SS a 


Eubanks 
Vv. 
The State. 


cuit court ought to be affirmed, and the other judges con- 
curring, it is affirmed. 





Evpanss v. Tur Stare. 


Betting at carde is indictable under the 16th section of the 8th article 
of the act concerning crimes and punishments. 


ERROR from the circuit court of Cooper county. 
Hayden & Wilson, counsel for plaintiff in error. 
Napton, (attorney general,) for the State. 

McGirk, Judge, delivered the opinion of the court. 


Eubanks was indicted by the grand jury of Cooper 
county for gaming contrary to the statute. The indict- 
ment charges that on the first day of January, 1838, the 
plaintiff in error did unjawfully bet the sum of five dol- 
lars at and upon a certain game of chance, then and there 
played, called cards, and played at and upon a certain 
gambling device, called cards, adapted, devised and de- 
signed for the purpose of playing games of chance for 
money and property, against the statute, &c. To this 
indictment the defendant, Eubanks, demurred. The cir- 
cuit court overruled the demurrer and gave judgment for 
the State. 

For the plaintiff in error, Messrs. Hayden & Wilson 
insist, that betting on a game at cards is not within the 
statute prohibiting gaming. By the 15th section of the 
8th article of the act respecting crimes and punishments, 
(Rev. Code, 207,) it is declared, that “every person who 
shal] set up or keep any table or gambling device, eom- 
monly called A. B. C., Faro Bank, E. O., Roulette, Equali- 
tv, or any kind of gaming table, or gambling device, 
and designed for the purpose of playing any game of 
chance for money or property, and shall induce, entice, 
or permit any person 10 bet or play at or upon any such 
gaming table or gemblitg device,” &c. ‘This section then 

eints out several sorts of gambling devices which it for- 
bids to be kept; then forbids in general words the keeping 


or setting up all and every kind of gambling device, de- 
signed for playing games of chanee, with or upon, for 





. 
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money; then it imposes a penalty on the setters up and sepr, rer, 
keepers of such devices, tables, &c. 1838. 

The 16th section provides that “every person who shall wenn 
bet any money or property, or play at or upon any ga- Eubanks 
ming table, bank or device, prohibited by the preceding The-t 
section, or who shall bet upon or play at pei: game play- eeereh te 
ed at or by means of any such gaming table, bank or 
other device, shall be find,” &c. 

One argument of the plaintiff’s counsel is, that “the 
words of the 16th section cannot be carried beyond the 
specifications of tables, banks, &c. in the 15th section; 
and such gambling devices as are of like description in 
point of conformation or principal, and they utterly re- 
ject the general words in the 15th section, or any kind of 
gambling device adapted, designed, &c. for playing 
games of chance upon.” And also, they reject the like 
words in the 16th section, prohibiting betting and play- 
ing on or with such devices. These words they say, by 
reason of their generality, mean nothing, and no offence 
can be predicated on them. 

It seems to.me this sort of argument is entirely WOFrD porting at cards ie 
out. If I mistake not, there have been at least three or indictable under 
four decisions of this court on such general words of the the 16th sction of 

tt - ; ‘ +» the 8th article ef 
description contained in this statute, and always giving the act concern- 
ellect to such words. In my opinion, the words in the ing crimes and 
16th section are more general and comprehensive than Punishments. 
those in the 15th, for, after mentioning that class spe- 
cially described in the 15th section, by the description of 
tables, banks, E. O., &c. it says, or “other device”? This 
means all devices of every kind, quality or principle 
which have capacity to be the instruments of playing 
games of chance upon or with. But it is argued, as cards 
were mentioned in the old act of 1825—see Rev. Code, 
1825, 310, sec. 88—9, and omitted in the act of 1835, it 
must be intended the legislature did not intend to include 
cards. My opinion is, that if cards had not been men- 
tioned in the old aet, the general words are large enough 
to embrace cards under the general description—gam- 
bling device of any kind whatever ; so in this case, the gen- 
erai prohibition extends to all devices which are capable, 
when operated upon, to produce games of chance. Cards, 
as I believe, are as much so as any device yet devised. | 
am unwilling that it should any longer be supposed that 
the legislature are incapable of framing an act sufficient- 
ly large and guarded to punish those who patrol the 
country to steal from the hand of industry its scanty re- 
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sept. Term, Ward, under the pretence of having won the same by the 
1838. result of an honorable-game of chance. 

ae I therefore conclude. the plaintiff in error was well in- 

Gearhart & others dicted, and that the indictment in this case is good in 


v. 
Smallwood. 


form and substance. The other judges concurring here. 
in, the judgment of the circuit court is affirmed with 
costs. 





GEARHART AND OTHERS V. SMALLWOOD. 


1. In an action of trespass against three joint trespassers, after the 

jury were sworn and before any evidence was offered, the court, at 
the instance of the plaintiff, directed the jury to find a verdict of 
‘not guilty? as to one of the dejendants, who, thus released, was 
immediately examined in chief on behalf of plaintiff. Held to be 
error—whether the plaintiff? could have entered a noli prosequi after 
the issue was made up and the jury charged, or not, it was &t least 
contrary tothe rules of practice and dangerous to the administration 
of justice, that the court should allow the plaintiff to discharge the 
action as to one of the defendants by a verdict, for the purpose 
of using him as a witness. 

@. Quere. Was not such a verdict a discharge of the entire action? 


APPEAL from the circuit court of Morgan county. 
Napton, counsel for appellant. 
Adams & Hayden, counsel for appellee. 

MoGirk, Judge, delivered the opinion of the court. 


Smallwood brought an action of trespass vi et armis, 
for taking and carrying away goods, in the circuit courtof 
Rowe county, against Gearhart, Gist, and one Kirkpa- 
trick. 
; The defendants pleaded not guilty, and-on that issue 
man action of . ‘ ; 
trespass against Went to trial, and a jury were sworn to try the same. 
three jointtres- Before any evidence at all was given for either party, the 
passers, after the plaintiff applied to the court to require the jury to find 
snd before any ev- 2.Verdict of not guilty for Kirkpatrick, which the court 
idence was offer- did, and a verdict of not guilty was accordingly found 
od, the court, - for him. The plaintifl, Smallwood, then, by his counsel, 
the plaintiff, di- Offered Kirkpatrick as a witness, and he gave testimony 
rected the jury toin chief against the ocher two defendants, and the plain- 
— am ade tiff had a verdict and judgment. To reverse this judg: 
one cthedefend- ment the cause is brought here by appeal. For the ap- 


ants,who, thus re- pellants, Mr. Napton insists that the court erred im per- 
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mitting and requiring the jury to find Kirkpatrick not sper, ream, 
guilty; and, secondly, that this verdict sotaken, by the  — 338, 
request of the party, discharged the whole action. ‘I do 
not at present see very clearly how the action would be Gearhart & others 
discharged by this verdict, but I strongly incline to think v. 
it ong to be so. But asa maférity’ of the court are Smaltwood, 
well satisfied that the court erred in permitting the ver- leased,wasimme- 
dict to be taken, | will pass this second point by. It will diately examined 
often happen that a plaintiff with a view to prevent wit- nat Held 
nesses from testifying, will make them defendants in tres- to be error—whe- 
pass. In such cases, the law has provided a remedy ther the plaintiff 
for the other defendants, which is, that when the testi- Shae Gea 
mony of the plaintiff is closed and there is no evidence after the issue 
against one defendant, and the other defendants wish to was made up and 
use that one for a witness, the court will require the jury he ine ee 
to find a verdict as to that defendant, and when so ac- least contrary to 
quitted, he can give testimony for his fellows. So much the rules of prac- 
for the protection of the defendants. But as to the plain- ''°° ot ae 
tiff, he needs no assistance of this kind; he chooses, 1m istration of jus- 
the first place, his own defendants; and if he finds he has tice, that the 
made some defendants who may be necessay as wiiness- weds stein 
es, he may, before a jury sworn, at any time enter a to discharge the 
noli prosequi, and so have a witness. 1 will not stop to action as to 
inquire whether the plaintiff could have entered a noit re bagi 04 
prosequi after the jury sworn. If he could not, it was for the purpose of 
unfortunate for him that it was not sooner discover- using himes o 
ed that Kirkpatrick was wanted as a witness, and if he “''"°** 
had no other witness present, he was only in the eondi- 
tion of any other plaintiff who suffers a non-suit for want 
of testimony, who may renew his suit when his condi- 
tion can be made better. 

But in this case the plaintiff did not choose that obvi- 
ous course. But by leave of the court, did a thing whol- 
ly unknown to the practice of courts, and heretofore un- 
known to the law as far as I am infoimed, and I think it 
ought not to be sustained. ‘This verdict, under the cir- 
cumstances of the case, in my mind, held out unusual in- 
ducements to the witness to be favorable to the plaintiff. 
From the evidenee in the cause, the witness was quite as 
liable to the plaintiffs as the others, if any were liable. 
Then to release or discharge him in this way, is injurious 
to the due administration of public justice. This is not 
like the case of releasing a witness on the trial who is 
hot a party; that may be-done, and even that is not al- 
ways favorable to justice, yet the law allows it. I think 
the law ought not on this point to be carried any farther. 

The counsel for the appellants complain farther, that 
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sept. Term, the court erred by refusing to instruct the jury thatthe 


1838. 


defendant, Gearhart, was not guilty, unless he expressly 


—v~™ assented and assisted in the levy made by the execution. 
Barnard & wife In this case neither side investigated this question at the 


v. 
Boulware. 


bar. And it seems to have taken the liability for grant- 
ed; and indeed this court has been unable to discever 
how the law on this point can be with the appellant, 
Gearhart. In my opinion, the judgment of the circuit 
court ought to be reversed, and judge Tompxins concur- 
ring herein, the same is reversed and remanded to the 
court below for a new trial. 


Epwarps, Judge.—I am not satisfied that the court 
erred in permitting the verdict of not guilty to be enter- 
ed for Kirkpatrick in this case. 





Barnarpv & wire v. Bov.ware. 


In an action of slander, the cause of action accrues from the time the 
slanderous words are spoken; and it will not take the plaintiff’s 
case out of the Statute of Limitations, that the speaking of the 
words did not come to his knowledge until within a year before the 
commencement of the suit. 


ERROR from the circuit court of Callaway county. 


Hayden, counsel for plaintiff in error: 

I shall insist upon the following points in this court as 
sufficient to entitle the plaintiffs to a reversal of the judg- 
ment of the circuit court: 1. I contend that the Statute 
of Limitations in the present case, does not operate as2 
bar, nor can it be successfully pleaded. 2. Supposingit 
may be pleaded, yet the proof offered by plaintiff ought 
not to have been rejected by’the court. 


Leonard, counsel for defendant in error: 

In support of the judgment, the following points and 
authorities will be rhe upon by the counsel for the de- 
fendant in error: 1. The plaintiffs having failed to re- 

y toany of the exceptions in the statute, and the issue 

ing whether the cause of action accrued within one 
year before the suit was commenced, evidence to bring 
the case within any of the exceptions was irrelevant to 
the issue, and inadmissable under the pleadings—1 Chit. 
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Plead. 502, 503; 3 Chit. Plead. 1160, 1162; Oathout Ve SEPT. TERM, 
‘Thompson, 20 Johns. Rep. 277. 1838. 

2. Admitting the plaintiffs could have availed them- wenmm 
selves of any of the exceptions in the statute without Barnard & wife 
specially replying to the exception in answer to the plea, Pe. 
the evidence given did not bring the case within any of 9 “°*™*"* 
‘he exceptions—Rev. Stat. Limitations, art. 3, sec. 8; 

Arnold v. Scott, 2 Mo. Rep. 13. 

3. ‘lo an action of slander by husband and wife for 
words spoken of the wife, the Statute of Limitations is 
a good bar, notwithstanding the coverture. 

4. Admitting the coverture would have exempted the 
case from the operation of the statute, it ought to have 
vesa replied to the plea, and not having been replied, the 
plaintiff cannot have the benefit of the exception of the 
statute. 


Tompxins, Judge, delivered the opinion of the court. 


Barnard and wile sued Boulware in the circuit court, 
and judgment being there given against them, they come 
here to reverse that judgment. The action was for 
words spoken. ‘The defendant pleaded, first, not guilty; 
secondly, that the cause of action did not accrue within 
one year, &&c. The plaintiff took issue on the first plea, 
and replied to the second, that the cause of action did ac- 
crue within one year, é&c. and issue was joined. On the 
trial of the cause, the plaintiffs offered to give evidence of 
words spoken by the defendant more than one year ante~ 
rior to the commencement of this action. To this the 
defendant objected, and the circuit court sustained the 
objection. ‘The plaintiffs excepted to the opinion of the 
court. The plaintiffs then offered evidence to prove that 
they were not informed of the speaking of these. words 
till August, 1836, which is less than one year anterior to 
the time of commencing this action, and then offered to 
prove the speaking of the words by the defendant more 
than one year before the commencement of this suit. 
The defendant again objected, and the court sustained 
the objection. ‘To this decision of the court the plain- 
tills excepted. The plaintifis then suffered a non-suit, 
and then moved to set it aside. ‘Their motion was over- 

_Tuled, and it is assigned for error: 1. That the court re- 
fused to permit them to give evidence of words spoken 
by the defendant more than one year before the com- 
mencement of the action, after evidence had. been given 
‘o prove that the plaintiffs had not been informed of 
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szpt. Term, the speaking of the words by the defendant till Augu. . 

1838. 1836. 2. That the court refused to set aside the non 

erm suit. The statute provides that all actions for words 

Barnard & wife spoken, shall be commenced within one year after the 

v. cause of action accrued and not after, It is an abuse of 

Boulware. language to pretend that the cause of action did not 

guage to p ac- 

Inan action of Crue till the plaintitis were informed that words had been 

alander, the cause Spoken. ‘They might with propriety say that they did 

ef action accrues not know they had cause of action till they had been in. 

ao pt formed the words were spoken. Slanderous words that 

arespoken—and are so long kept from the ears of the slandered person 

it will not take gre rarely calculated to do him much injury. When we 
the plaintiff's “flect’ hy sy it is fora plamtiff to feign ig 

case out of the Teflect how easy it is fora plaintiff to feign ignorance 

statute of limita- Of the speaking of such words, and how ditlicult it is to 

tions, thatthe prove his knowledge of the speaking, it does not seem 

speaking of the brobable that the law-making power should intend to 

come to hisknow- Strain language so far as to intend that the time when 

ledge until withinthe right of action accrued, was the time when the 

pe taal gg plaintiif might come to the knowledge of the speaking 

of the suit. of the slanderous words. A proper command over the 

tongue is,too,so rarely found, that a moralist would rather 

be inclined to believe that the legislative body, even were 

the language of the act ambiguous, intended to reward 

with impunity the utterer of a slander, who had been so 

prudent or so fortunate as to keep it a secret from the 

injured person for the space of one year. But if the 

plaintiff in this action and his counsel had thought other- 

wise, it was clearly his duty to have pleaded specially 

the matter of excuse for not bring'ng his action within 

one year after the speaking of the actionable words. In 

the 8th section of the 3d article of the act prescribing 

the time of commencing actions, it is provided that if 

any person, by absconding or concealing himself, or by 

any other improper act of his own, prevent the com- 

mencement of any action in this act specified, such ac- 

tion may be commenced within the times herein respec- 

tively limited after the time the commencement of ‘such 

action shall have ceased to be so prevented. It is not 

pretended that the defendant in this cause either abscond- 

ed or concealed himself. Had the words charged to be 

spoken been calculated materially to affect the character 

and standing of the plaintiffs in society, some friend, in 

all probability, would have informed them, and in the ab- 

sence of a friend to perform the kind office, it can scarce 

ly be’ imagined that an enemy could be wanting to per- 

form the office of propagating slander. When these of- 

fensive words were really spoken, we are not informed; 
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but the plaintiffs tell us in the bill of exceptions, that gepr, TERM, 


the knowledge of the speaking did not come to them till 
August, 1836, and it seems that their equanimity was so 


1838. 
a 


little disturbed by the information that they were not-in- Barnard & wife 


cited to action before the heat of the second- summer, for 
their writ is dated on 7th June, 1837. The origin of all 
this far-fetched reasoning, which I have been called on to 
answer, is probably to be traced to the neglect of the plain- 
tifls to inform themselves when the words were spoken. 
Having neglected to allege specially in their replication 
their excuse for not commencing their action within the 
year after the words were spoken, which is the time when 
the right of action accrued, the plaintifls were rightly 
prohibited by the court from violating one of the plain- 
est rules of law, by giving evidence of matter of excuse 
under the issue here made that the actionable words 
were spoken within one year. It was also contended 
that the object of the slander, being a married woman, 
it is virtually her action and not the husband’s, and that 
the act 1s no bar to the right of action. Thfs argument 
was made, I suppose, without reflection. 

For the reasons above given, | am of opmion that the 
circuit court committed no error against the’ plaintiffs, 
either in refusing to set aside the judgment of non-suit 
entered against them, or in excluding from the jury the 
proof that the knowledge of the speaking by the defen- 
dant of the offensive words, did not come to the ears of 
the plaintiffs till August, 1836, by way of excuse for not 
commencing their action within the year. Its judgment 
ought then, in my opinion, to be affirmed, and such be- 
ing the opinion of the other members of this court, it is 
affirmed. 


v. 
Boulware. 
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1838. 
in in od 


Spencer 


Ve 
Medder. 
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Spencer v. Mepver. 


1. In a proceeding before a justice of the peace to recover a forfeiture 
trom a milier, for failing to set “p his rates of toll, no statement of 
the cause of action need be filed. The summons, and the state. 
ment required to be made by the justice in his docket, will suffi- 
ciently apprise the defendant of the nature of the charge he is called 
on to defend. 

2. Asummons running in the words “State of Missouri,” is as valid 
a® though it run in the name of “7'he State of Missouri.” 

3. A return by a constable in these words “served the within by read. 
ing the same in his presence, Feb. 14, 1838, E. Taylor,” is defec. 
tive, because it does not specify in whose presence it was read, nor 
is officially subscribed; but if defendant appears in the circuit court 
and goes into trial without objecting to such service, he cannot af- 
terwards avail himself of such error. 

4. In this proceeding (to recover a forfeiture) plaintiff offered to prove 
and did prove, that an agent of his carried to defendant’s mill 177 
pounds of corn, and received in return 26 pounds less than he was 
entitled to, if legal toll had been taken. eld, that as the amount 
of the forfeiture sued for was fixed by law, the introduction of such 
proof could -_ be offered for the purpose of showing that plaintiff 
was aggrieved by defendant’s failure to comnts with the requsitions 
of the law, and could not therefore be complained of by defendant, 


APPEAL from the circuit court of Morgan county. 


Hayden, counsel. for appellant. 
he errors complained of by Spencer are: 1, That 
the plaintiff ought to have filed with the justice a state- 


ment or specification of a grievance to himself, before 
the justice had any jurisdiction to issue the original sum- 
mons. 

2. The summons was and is void, because it does not 
run in the name of “ The State of Missouri.” 

3. It does not appear that the summons was ever serv- 
ed by any constable or person authorized to serve it. 

4. It does not appear that the said Spencer ever ap- 
peared before the justice of the peace; but, on the con- 
trary, that the proceedings before the justice were ex- 

arte. 
. 5. That the evidence objected to and given to the ju- 
ry, in relation to the weight of the corn and of the meal 
2s above stated, was irrelevant to the matter in issue, 
and ought not te have gone to the jury. 

6. ‘That the court erred in refusing to grant to the de- 
fendant a new trial, and also in overruling his motion in 
arrest of judgment. 


Miller and Adams, counsel for appellee. 

The counsel for the appellee, plaintiff below, will in- 
sist upon the following points: 1. The court below very 
properly overruled the defendant’s motion to quash the 
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original summons and dismiss his suit—see Constitution sgpr. term, 


1838. 
SS aid 


Spencer 


v. 
Medder. 


of State of Missouri, art. 5, sec. 19. 

2, That the testimony introduced by plaintiff, was le- 

zal and competent testimony, and that the court very 
properly overruled defendant’s motion for a new trial. 
_ 3. That the justice of the peace before whom suit was 
instituted, had jurisdiction of the cause-—see Digest, sec. 
i1, “Mills and Millers,” p. 405; see Dig. title “Justices 
Courts,” art. 1, sec. 2. 

4. That by the record of the justice, the plaintiff had 
a sufficient and legal cause of action—see Dig. title “Jus- 
tices Courts,” art. 2, 4th clause, 2 sec.; article 3, sec. 8; 
art. 5e 

5. That the summons was a good and sufficient sum- 
mons—see Dig. sec. 10-11, art. 2, p. 357; sec. 8, art. 
3, pe 370, Dig. 


Epwarns, Judge, delivered the opinion of the court. 


Medder sued Spencer, the owner of a public water 
grist mill, before a justice of the peace, to recover a for- 
feiture of ten dollars from said Spencer tor not setting 
up and keeping in some conspicuous place in said mill, a 
statement of the rates of toll for grinding, for at least 
three months, in the year 1837, as required by the act 
concerning mills and millers, and the rates of toll. Med- 
der had judgment before the justice, and Spencer appeal- 
ed to the circuit court. Itdoes not appear that Spencer 
appeared on the trial before the justice. When the 
cause was called in the circuit court, the defendant mo- 
ved to dismiss the appeal from the docket, because—1. 
The summons did not run in the name of “The State of 
Missouri.”” 2. The plaintiff filed no statement of the 
cause of action. 3. The justice made no statement 
of the cause of action upon his docket.. This motion 
the court overruled. 

On the trial the plaintiff proved, by F. B. Medder, that 
in the year 1837, he weighed a bag of corn for the plain- 
tif, which weighed 177 pounds, and that he took it to 
the defendant’s water grist mill, and delivered it there to 
the said defendant, and that he, said witness, a few days 
ater, was present at said mill, and saw tke plaintiff re- 
ceive in return the same bag of corn ground into meal, 
and that the witness accompanied the plaintiff home 
with the bag of meal, and that he saw it weighed, and 
that there was twenty-six pounds less than there ought 
to have been, had the proper toll been taken out of the 
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sept. Term, Com. The defendant objected to the giving of this evi- 

1838. dence, but the court overruled the objection, and the evi- 
wv dence went to the jury. 

Spencer The plaintiff then gave evidence conducing to show 

mesdaee that the defendant’s mill was a public water grist mill, 

‘and that the defendant. as owner of said mill, did not set 
up and keep in said mill, in some conspicuous place, the 
rates of toll for grinding as established by law, for three 
months in the year 1837. The defendant then gave evi- 
dence conducing to show that he did set up and keep in 
said mill, in a conspicuous place therein, a statement of 
the rates of toll as fixed by law. The cause was, by 
agreement of the parties, submitted to a jury of nine 
men, who found a verdict for the plaintiff, and thereupon 
the court gave judgment for the plaintiff for the for- 
feiture of ten dollars and costs of suit. 

The defendant then moved the court to grant hima 
new trial, because, Ist, the court permitted improper 
evidence to go to the jury; and 2d, the verdict was 
against Jaw and evidence. The court overruled this mo- 
tion, and the defendant then moved in arrest of judg- 
ment, because, Ist, the plaintill’ complains of no injury; 
2d, the summons is void in law; 3d, the summons does 
not run in the name of * The State of Missouri;” and 
4th, the summons is not im the form prescribed by the 
statute. This motion was also overruled, and the de- 
fendant appealed to this court. 

In a ptoceeding The counsel for the appe!lant objects here that no 
before a justice of statement of the cause of action was filed with the jus- 
man ge Si tice before the issuing of the summons. ‘The act con 
from a miller, for cerning justices courts, provides that when “any suit 
failing to set up shall be founded on any instrument of writing purport 
bisrates of tol"? ing to have been executed by the defendant, such instru 
cause of action ment shall be filed with the justice before any process 
need be filed. The shall be issued in the suit”—Rev. Code, ’35, sec. 6, p 
or mg = the 350; and that in “every suit founded on an account, & 
jui- ,. " : “ 

red to be made by bill of the items of such account shall be filed with the 
the justice inhis justice before any process shall be issued in the suit”— 
peck a Rev. Code, °35, sec. 9, p. 350; but in a proceeding to 
the defendant of recover a forfeiture like this, the law requires no state- 
the nature of the ment of the cause of action to be filed. ‘The summons 
- wiping ll sets out the cause of action here, as it should do in all 
fend. cases when no statement of the cause of action is filed. 

In all cases, the justice is required to make a brief state- 

ment of the nature of the plaintiff’s demand in his dockets 

This was done. ‘Then both the summons and the jus- 

tice’s docket gave the defendant notice of the nature of 
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the plaintiff’s demand against which he had to defend sgpr, renm, 
limself. No statement of the cause of action by the 1838. 
plaintiff was necessary. Pw 

The counsel for the appellant further insists, that the —_gpencer 
summons was defective, because it run in the name or v. 
words “State of Missouri,” and not in the name or words = Medder. 
“The State of Missouri.” This objection is not good. , 

. 5 . ° summons run- 

By the 19th section of the 5th article of our State Con- ning in the words 
s‘itution, “State of Missouri” is the name in which all “State of Missou- 
writs are required torun. ‘The definite article “the’? i,” is as valid as 
; though it ran in 
forms no part of the name. she name of “The 

But the counsel for the appellant further insists, that State of Missou- 
if the Constitution does not, it is still competent for the "-” 
legislature to add the word “the” to the name in which 
writs must run, and that the legislature has done so in 
the 12th section of the 2d article of the act concerning 
jastices courts—Rev. Code, 35, 351. This section pro- 
vides that the summons may be in the following form: 
“The State of Missouri, to the constable,” &c. No 
doubt it may be in this form, but it does not follow, be- 
cause the legislature have said the summons will be good 
in this form, that it will be bad in every other form. 

The counsel for the appellant further insists, that the 4 return by a con- 
service of the suminons in this case-was bad. It is in stable in these 


- 


these words: “Served the within by reading the same Words “served the 


sa rv. :,, Within by readi 
in his presence. February 14,1838. E. Taylor.” This rte sain hie 
service is evidently bad, far two reasons: Ist, the ser- presence, Feb. 14, 
vice was by reading in *his presence,” which may have !®98, E. Taylor,” 
: ped: Ay is delective, be- 
been in the presence of Medder the plaintiff, Spencer cause it does not 
the defendant, or Brown the justice, nobody can tell specify in whose 
which; and 2d, it was bai, because made by HK. Taylor, Presenes tt wes 
instead of bei de by tl stable of the township, vrail) sebrerta 
instead of being made by the consté the | P» cially subscribed; 
or somebody properly authorized by the justice. The but if defendant 
counsel for the appellee insists, however, that this defect Ppedr ip raga 
in the service was cured by the appearance of the defen- goes into trial 
dant. The record does not show that the defendant ap- without objecting 
peared before the justice until after the trial, when he t° such service, 
ara” he cannot after- 
appeared to take an appeal to the circuit court. In the wards avail him- 
circuit court, on-his first appearance, he moved to dis- self of such error. 
miss the appeal from the docket, but the court overru- 
ling the motion, he went into the trial of the cause on 
its merits, but without making any objection whatever 
tothe defect in the service of the process. By doing 
80, the defendant waived any objection to the service of 
the process. Jf the defect in the service had been point- 


ed out in the circuit couri, the service might possibly: 





4G2 SUPREME COURT OF MISSOURI. 


sept. Term, have been amended. But this objections made here for 
1838. the first time. It is now too late. 
omy The circuit court permitted the plaintiff to prove bya 
Spencer § Witness that he, the witness, in the year 1837, weighed 
*, a bag of corn for the plaintiff, containing 177 pounds, 
In this proceed. Which was carried to the defendant’s mill and ground, 
, ing (t0 Preovera aud when returned and weighed, was 26 pounds léss 
forfeiture) plain- than it should have been, if only the proper toll bad been 
tiff offered to = taken fromit. The counsel for the appellant insists that 
aes and did _ the court erred in permitting this evidence to go to the 
gent ofhiscarried jury. ‘The appellee insists that this evidence was pro. 
todefendan’s  perly admitted and necessary to show that the plaintif 
es ounds "had been aggrieved by the failure of the defendant to'set 
in return twenty- up and keep his rates of toll as required by law. In this 
six pounds less case the jury had no discretion as to the amount of dam- 
—— if legal *ges- The forfeiture was fixed by law, and could be 
toll had been ta- neither more nor less than ten dollars. This forfeiture 
ken. Held, that was to be paid to the party aggrieved by the failure of 
Fee aunt oye the defendant to set up his rates of toll. ‘The evidence 
ed for was fixed here objected to, could have been given for no other pur- 
‘by law, the intro- ya than to show that the plaintiff had been aggrieved. 


nie sane yaa or this purpose it was probably well enough to let it go 


be offered for the to the jury. There was other evidence sufficient to jus- 
pugpoee of show- — jury in finding the charge against the defendant. 


ing that plaintiff ; . 
was aggrieved by , /here seems then to have been no error in overruling 


defendant’s fail- the motion to dismiss the appeal, the motion for a new 
ure tocomply trial or the motion in arrest of judgment. The judg: 


pt Tastes, ment of the circuit court ought therefore to be affirmed, 


and could not, and the other judges concurring, it is affirmed. 
therefore, be com- 

pion of by de- 

endant. 
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* 
re for Hveurs v. Ex.ison. SEPT. TERM, 


1 838. | 
| \. A deed of trust, executed by one of tivo partners to a trustee, put- 
. bya porting to convey all the sods and effects of the firm for the benefit bag sila 
ighed of Kia - creditors as might become parties to the deed within sixty Hughes 
unds, days, and the balance to remaining creditors, upon condition that Ve 
ound. those who became parties should release the firm from future lia- Ellison. 

’ bility. cannot be set up againss an attachment, ievied on the proper- 
3 less ty of the firm, before the trustee took possession under the deed. 
been 2. Suek a déed, to be effectual under any circumstances, should be ac- 
that companied with proof that the persona recited in the deed as cred- 

itors were bona fide creditors to the amounts specifted, 

O the 3. One partner cannot make a general assignment of the partnership 
| pro. eflects, so as to bind the other; nor will such assignment avail to 
‘intifl place the trustee in his own position, as partner. 
LO set 


1 this ERROR from the circuit court of Cooper county. 


J. Wilson, counsel for plaintiff in, error: 

Hughes assigns for error: 1. That the court below err- 
ed in excluding as evidence from the jury the instrument 
of assignment read as evidence in this cause.. 

2. Thé court below erred in refusing to grant a new 
trial, both of which involves the same point—that is, 
whether the instrument of assignment is void upon its 
face. It is contended by the plaintiff, which was denied 
by the court below, that one partner has a right to make 
a general assignment of all the goods and chattels, &c. of 
the firm—3 Mo. Rep. 252; 3 Kent’s Com. 20, 25; Gow 
on Partnership, 95; Hodges v. Harris, 6 Pickering’s Rep. 
362. Admitting that one partner has no right to make 
an assignment in the name of the firm, stil! the partner 
executing the instrument of assignment, is individually 
bound by his own act—Gow on Partnership, 94; Green 
v. Beals, 2 C. R. 254. 


Hayden, counsel for defendant in error: 

The counsel for Ellison will insist upon the following 
points: 1. That the partner, Dobbyns, had no right or 
power, as partner of McOune, to make the instrument 
of assignment, so as to mvest the partnership property 
in Hughes, and that therefore the assignment is void. 

2. That if he had power to transfer his own interest, 
as partner, to Hughes, yet by doing so, Hughes was there- 
by substituted in the partnership interest of Dobbyns 
with McCune, and had no separate interest in the partner- 
ship effects, and could neither sue for the goods attached 
alone, nor interplead in the attachment upon the same 
principles. 

3. The instrument of assignment, upon its face, is 
fraudulent and void per se. 
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suet. TERM, © LOmpxins, Judge, delivered the opinion of the court. 
3 . 

. 3 Ellison sued Dobbyns & McCune before a justice of 

Hughes the peace, and procured an attachment to be issued 
against their property. Harvey J. Hughes, claiming the 
attached propervy as his own, interpleaded in the cause 
under the 2d section of the 2d article of an act supple- 
mentary to an act, entitled “An act to provide for the 
recovery of debts by attachment,” approved February 
6th, 1837. Ellison denying his right to the attached pro- 
perty, an issue was made upon the interpleader, and that 
issue being found for Ellison, he had judgment before 
the justice. Llughes appealed to the circuit court, where 
judgment being again rendered egainst him, he moved for 
a new trial; and his motion being overruled, he comes in- 
to this court by writ of error to reverse the judgmentof 
the circuit court. The bill of exceptions shows that on 
the trial of the cause Hughes read in evidence a deed of 
trust made by Dobbyns on behalf of himself and McCune, 
his partner in trade, by which deed were conveyed to 
Hughes u!! the goods, property and effects, &c. of said 
Dobbyns & McCune, in trust to be by him disposed of, 
and out of the proceeds thereot to pay, first, all necés- 
sary expenses; secondly, all those creditors, in just 
proportions, who shall within sixty days become parties 
to the said deed; and thirdly, if any be left after paying 
all the demands of those who might within sixty days 
assent to and execute said deed, to appropriate it to the 
payment of the demands of the remainder of his credit- 
ors. By the terms of the deed, the creditors who be- 
come parties to it, released Dobbyns & McCune, in con- 
sideration of the dividend, from all further demands and 
claims, whether the same were due or not at the time of 
the execution of the deed. 
A deed of trust, No person can doubt of the right, in the abstract, of 
executed by one any debtor to prefer any one creditor to another by pay- 
of two partners (0 i his claim cither in money or property; the only re- 
a trustee, purport- ; . ’ : youre j 
ing to convey all striction imposed by our laws on this right, Is that m- 
the goods and c!- nosed by the act for the relief of insolvent debtors. The 
fects of the ar petitioning debtor, in order to obtain the benefit of the 
such creditors es ACt, must, among other things prescribed by the act to 
might become —_ be done, swear that he has not paid, &c. or in any way 
partiestothedeed - om nounded with any of his creditors with a view 
within sixty de ys, COMP ny 7 GIA l ’ 
andthe balance fraudulently, to obtasn the beneiit of the act. The same 
toremaining cred- act, in the 30th section, provides a sum:nary mode of 
amapen comel- ding against any petitioning debtor who “hath as- 
tion that those Proceeding agaist any petitioning Ceotor who “fr a 
who become par- signed, conveyed or delivered any of his debts, rights or 
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credits to any other person, with intent of taking the spr. ream, 

venefit of the act, or who hath given an undue prefer- 1 g38, 

ence to any creditor, &c. The debtor who may be guil- wm 

ty of the acts above mentioned as prohibited, loses the Hughes 

benefit of the act. In the present case the deed was 

executed at St. Louis, for a nominal consideration, to a 

ian Who is a mere agent of the makers.of the deed, and ties should release 

the property granted by the deed was in Boonville, two the frm from fu- 

hundred miles distant. Betwixt the time of the execu- sie ananaes 

tion of the deed of trust and that of the arrival of «the gainst an attach- 

trustee from St, Louis in Boonville, to take possession ments levied on 

of the goods conveyed in the deed of trust, the attach- |; tgs Sone 

ment was issued and levied on a part of the goods. Itérustee took posses- 

is unnecessary, therefore, for this court to say (indeed it #0” wader the 

would be extra judicial to declare in this cause) what ons 

sould have been the eifect of this deed by which the 

makers undertake to hold up the property for sixty days 

iu the hands of their agent in order to make terms with 

ihe creditors. The trustee, in my opinion, acquired no 

right whatever against the attaching creditor by the de- 

livery of the deed o! trust at St. Louis. This deed of 

trust, it may be observed, is made to Hughes, vot for the 

penefit of any particalar creditors of Dobbyns & Mc- 

Cune, named in suci deed, who might be, perhaps, pre- 

sumed to assent to the act of Dobbyns in makiag the 

deed. But it may be here observed, that had the deed gyeh a deed, to be 

even been executed by persons purporting to be cred- effectual under 

itors of the arm of Dobbyns & MeCune, yet still, as a. 

against the attaching creditor in tms cause, the trustee, cuuaieiel bo 

betore he could have any right to give the deed in evi- proof that the per- 

dence, ought to have proved that they were, in good sone Ipcised in the 

faith, creditors. ‘The error assigned by Hughes is, that Wore bone fide 

this deed was exciuded by the circuit court from the con- creditors to the 

sideration of the jury. oe epecifi- 
For the reasons above given, I am of opinion that the °* 

eircuit court comrnaitted no error in excluding this deed 

from the jury. Other points were made im the circuit 

court, which wiil be noticed, although it is not material 

in this case to do so; they may, however, become mate- 

rial in other cases, aid being zealously contested, and 

now fairly before the couri, it may not be improper to 

decide them. 

_ It was contended in the circuit court by Hughes, the on¢ partner cam 

interpleader, that one partner has the right to make @ not make o gener- 

general assignment of all the goods and chattels, dc. of 4! assignment of 

the firm. ‘I'o sustain this point, the case of Deaver v. tye, PAtnomiP 

Savage and others,(2 lo. Dec. p. 252,)is cited; 3 Kent’s bind the other; 

vv 
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sept. TERM, Com. p. 201, 25; Gow on Partnership, 95. The case ci- 
1838. ted irom the Missouri Reports, does not show even the 
—n~r~— pointmade. Keene & Page, it seems, had been in part. 
Hughes _—nership, and the partnership had been dissolved on such 
v terms that the whole stock, goods, debts and effects of 
the firm became the sole property of Page, who took 
nor will such as- possession, and afterwards made the assignment. 
signment availto The points made in that case, were: 1. ‘That the deed 
a meaner was void for want of certainty in the description of the 
tion, as partner. property conveyed. 2. Because it established a prefer- 
ence among the creditors of the grantor. It is said in 
20th Kent’s Com. vol. 3d, of the 1st edition, that * with 
respect to the power of each pariner over the partner- 
ship property, it is settled, that each one, in ordinary ca- 
ses, and in the absence o! {rand on the part of the pur- 
chaser, has the complete right to dispose of the whole 
partnership interests, and is considered to be the author- 
ized agent of the firm. He can sell the effects, or com- 
pound, or discharge the partnership debts. This power 
results from the nature of the: business, and is indispen- 
sable to the safety of the public, and the successful op- 
erations of the partnership.” In the cause now betore 
this court, Dobbyns does not assume to sell the effects, 
or to compound, or discharge the partnership debts; but 
he strips not only himself but his partner of all power 
of doing either, by transferring that office to another per- 
son, Hughes. Gow on Partnership, p. 95, (cited,) also 
shows that one partner may release a debt due the firm, 
which, to the present case, is quite immaterial. 

But it is contended that the deed was efficient to con- 
vey to Hughes all the interest of Dobbyns, and to prove 
this we are referred to Gow on Partnership, p. 94, where 
we jearn that one partner, unauthorized by the firm, who 
executes a bond in his own name and that of his copart- 
ner as their joint and several bond, will be held bound by 
this bond, although inoperative against his partner, so.as 
to bind him to pay money; for he cannot avail himself 
of the objection arising from the non-execution of ‘the 
bond by his copartner. So if a partner on behalf ot 
himself and his copartner, refer all differences between 
the partners and a third person to arbitrators, and pro- 
mise to perform their award, which directs that the suits 
against suc} partner shall cease, and he shall pay a cer- 
tam sum, such partner is lablejto an action for a non- 
perforiiance of the awerd, although the other partner 1s 
not made a partner to the submission. The effect of 
Dobbyns’s decd here is to dissolve the partnership ve- 
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* 
twixt himself and McCune, without the consent or know- sppx. rerm, 
ledge of McCune, and to impose on him another person 1838. 
in the character either of partner or ef owner incom- Were 
mon of the joint stock before held by him and McCune, _ Hughes 


a case by no means parallel with those cited. It is my istics 


opinion that he had no right whatever to dispose of his 
own part of the stock of goods without the consent of 
McCune, so as to put it ito the power of Hughes for 
the purpose aforesaid. ‘The circuit court, then, in my 
opinion, committed no error in refusing to permit this 
deed to be read to the jury; and such being the opinion 
of the other members of this court, the judgment of the 
circuit court is affirmed. 








DECISIONS 


SUPREME COURT OF MISSOURI. 
SECOND JUDICIAL DISTRICT, 


AUGUST TERM, 1838. 





Erwin v. Henry. 


i. The circuit court, as a court of chancery, has concurrent original 
jurisdiction with the county court, in compelling administrators, 
executors, &c. to make just inventories, settlements, distributions 
and payment of legacies. But.where either court has exercised ja- 
risdiction, and no appeal has been taken, the subject matter adjudi- 
eated cannot again be made the subject of litigation, unless attaek- 
ed for fraud in obtaining the judgment. Tompxins, Judge, dissent- 
ing. 

A testator, by will, manumitted his slaves at specified times after 
his death, willing that one of them, a female, should serve the exeeu- 
tor for four years and then have her freedom; and alter making ya- 
rious specific legacies, embracing the mass of his property, he de- 
sired “that his crop of grain, f@ming utensils, househeld furniture, 
&c. should be valued and acted on according to law,” and com 
cluded “that if there was a residue from hire ot negroes, crop, &c. 
he wished it given to E.” (the complainant.) Held, that it was the 
intent of the testator, in desiring his crops, farming utensils, &c. 
to be acted on according to law, not that they should be distributed ae 
in cases of intestacy, but that they should be appraised and sold for 
the payment of his debts—otherwise, the last clause, constituting a 
resid uary legatee, would be nugatory. And the female slave, whe 
was directed in the will to be hired out for four years, having during 
that time and before she acquired her freedom, borne a child, it was 
held, that the value of the child should be applied to relieve the 
residue, out of which the debts and expenses were paid, and should 
in that way at least inure to the benefit of the residuasy legatee, E. 


Carty Wells, counsel for appellant, cited: 
2 Bibb, 298; 1 Mar. 532; 1 Wil. 333; 3 do. 141; 1H, 
Bl. 223; 2 do. 144, 450, 451; 1 Sto. 560, 529 to 540 and 
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R. 620, 166; 6 Con. R. 500; 1 Sto. Com. 323, 509 to 514, 
80, 533, 64, 512, 967; 2 do. 328, 329, 453; 2 Blk. Com. 
494; 3 do. 98; 4 Bell, 266; 3 Whea. 221, 223; 3 Pet. 
433, 447; 1 Tuc. Com. 499; 8 Vez. 380; 2 Mad. Ch. 6; 
Rev. S. M. 155, sec. 8; 2 Vez. 285; 3 Wil. 141; 2H. 
Blk. 444, 850, 851; 1 do. 223; 1 J. C. R. 498, 620, 116: 
6 Con. Rep. U. S. 500; 1 Tuc. Com. 449; 8 Vez. 380; 2 
Mad. Ch. 6; 2J.C.R. 339; M. L. 508, sec. 2. 


E. Bates, counsel for defendant, cited: 
Rev. C. 156; 2 Wm. & Ex. 1186; 78. T. R. 690. 


McGirx, Judge, delivered the opinion of the court. 


In 1836, Erwin filed her bill in the circuit court of Lin- 
coln county, praying that court to decree to her a specific 
legacy which she alleges was bequeathed to her by the 
last will and testament of one Malcom Henry. The 
bill was demurred to for want of equity, and was dis- 
missed by the court. It appears by the record that the 
testator, Malcom N. Henry, made his last will and testa- 
ment, and shortly thereafter died. The will commences 
with the usual solemnity, and then says that after the 
burial expenses are paid, and all his debts are paid, the 
following cisposition of the property shall be made: 
“Item Ist. It is my will and desire that my boy, Adam, 
Juno and Cynthia, be released from bondage, on condi- 
tion that Juno serve my sister Mary one year; Adam 
and Cynthia to serve the executor of my estate, or serve 
them to whom he hire them. Adam to serve two 
years, and Cynthia to serve four years, each then to have 
their perfect freedom, provided my sister may quit her 
claim to Juno; otherwise, the property I will to her shall 
hereyeafter be equally divided between my brothers and 
sisters: my desire is to pay sister Mary well for her 
claim on Juno.” The will then goes on to make several 
specific bequests and divises of real estate, apparently 
to a considerable amount. Then the will declares thus: 
“My crop ef grain, farming utensils, household and kiteh- 
en furniture, and’ stock, all of which I want valued and 
aeted on according to law, after my affairs are settled; 
then, if there is a residue from hire of negrpes, crop, 
écc. 1 wish it to be given to Eleanor Erwin. I appoint 
Francis Henry my sole executor,” &c. The bill charges 
that the executor took upon himself the execution of the 
wil; made certain inventories, appraisements, é&c.; and 
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also, certain settlements with the county court of Lin- ,vcusr rerm, 


coln county; paid the specific legacies;.sold the personal 
property of the testator, required by the will “tobe act- 
ed on according to law.” The bill charges that during the 
four years Cynthia, the female slave, was required to 
serve before her freedom commenced, she had borne a fe- 
male child, which, by the will, was wholly undisposed of, 
and that the same thereby fell into the general residue; 
that the complainant is entitled to said child as residu- 
ary — after the payment of debts. The bill alleges 
that all debts are paid; that considerable sums of money 
came to the hands of the executor which he has rendered 
no account of; that he embezzled divers goods, chatteis 
and eflects belonging to the testator; has rendered no 
account of the hire of the slaves; that he privately and 
against law, opened a certain trunk of deceased, which 
the bill alleges contained valuable property, and that he 
has rendered no account of it; that he claims the female 
child, the slave, as his own; that he made unjust and un- 
founded charges of expenses for administering the estate; 
that, deceiving said court, has made a settlement of his 
executorship, by which settlement no residue is left. The 
bill charges divers other mal-practices, and prays for a 
discovery of assets, a resettlement-of accounts already 
settled, and that the slave may be décreed to her, and 
for general relief. On the argument of the cause here, 
Mr. Bates, of counsel for the defendant, Henry, has made 
several objections to the claimant’s right to recover, 
the first of which is, that the matter of the complaint 
belongs exclusively to the county court. The sec- 
ond is, that in regard to the matters already settled by 
the county court, as no appeal was taken from that court, 
its proceedings, as far as they go, are conclusive. 

3. That by the true construction of the will, the slave 
does not pass to the complainant by the residuary 
clause, but falls into the general assets. Mr. Wells, for 
the complainant, insists that, by the British chancery 
law, it was a peculiar power of courts of chancery to 
decree the payment of legacies, and particularly the pay- 
ment of residuary legacies, and that that court took cog- 
nizance of accounts of executors and administrators, and 
compelled them to discover assets and render just ac- 
counts; and to prove this, he cites many authorities— 
see Mitford, 114; 1 J. Ch. R. 620; 1 Story’s Com. 599, 
509 to 514. Ihave no doubt of the power of the chan- 
cery court in England, and that it has the power claim- 
ed for it by the complainant’s. counsel as to this matter. 


1838. 
ON 
Erwin 
v. 
Henry. 
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aveust Term, Lhe counsel for the defendant admits that such 1s the 
1838. case; but he contends that all matters relating to the 
“nm ~=opayment of legacies, the due execution of wills, and 
Erwin the settlement of deceased persons’ estates, are exclu- 
sively given by the act of the general assembly to the 
county court; therefore, the bill was rightly dismiss. 
ed for want of jurisdiction in the court as a court of 
chancery. 
The circuit court, By the 15th section of the act respecting county 
as acourt of chan- Courts, it is enacted that the county court shall have, 
eery, has concur- first, exclusive original jurisdiction in all cases relative 
rent origina’ 1" to the probate of Jast wills and testaments, the granting 
whe county court, letters testamentary and of administration, and repeal- 
in conrpelling ad-ing the same. ‘The second clause then proceeds to-enu- 
scutors, &e te merate other instances of jurisdiction, but drops. the 
make just invet- Words “exclusive original jurisdiction.” In the third 
tories, a paragraph, power is giver to settle the accounts of 'ex- 
tionsaad paymeng CCULOTS, administrators and guardians, but still the words 
of legacies. But exclusive original jurisdiction” do not occur. Yet we 
when either court must at least read here that the jurisdiction is to be ori- 
wi oso yah ginal and not appellate, and I see no great reason why 
appeal has been WE May not read also, that the jurisdiction shall be.ex- 
taken, the subject clusi¢e as well as original, so far as the mere tacking of 
a sense and sentences is concerned. This idea is also 
be made the sub-Strengthened by the fact, that in the seventh instance, 
ject of litigation, the act says the county court shall have concurrent ju- 
prlese attacked risdiction with the circuit court in all such cases, where 
taiming the judg- the demand shall exceed that sum—that is, a sum just 
ment. TomPxiNs,enumerated in the sixth instance, which is the sum of 
Jadge, dissenting. 6100, J should have no doubt the words “originalex- 
clusive jurisdiction’? would well pervade the statute till 
the 7th clause, if it were not apparent that the concurrent 
power in the 7th clause mentioned, is only mentioned 
tor the purpose of parcelling out the objects of the cou- 
current authority in the 6th and 7th clauses only. «df, 
indeed, the concurrent power is to be carried up to the 


Vv. 
Henry. 


7th clause by implication, the same rule would carry the* 


concurrent power to a great length beyond the 7th clauses 
In the 9th clause, both courts would have power to con- 
trol and manage the property of the county; in the 10th, 
both would have power to purchase property for the 
county; in the 11th, to sell the same; and 12th, to audit 
and settle accounts against the county. For these rea- 
sons, I cannot admit that the erclusive jurisdiction in 
the first clause mentioned goes beyond that clause; nor 
that the concurrent jurisdiction mentioned in the sev- 
enth clause goes beyond it. Then, whatever is given to 
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the county court belongs to it, and that given to the cir- ,ucusr teem, 


cuit court belongs to it properly; and that wherever the 
subject of litigation is given to beth courts without some 
exclusive words in that matter, the jurisdiction is con- 
current. By the Ist section of the amended constitu- 
tion, the supreme and circuit courts are invested with 
chancery power, to. be exercised in. such manner as shall 
be prescribed by law; and by the 2d section, the whole 
judicial power, as to matters of law and equity, is vest- 
ed in the supreme court, circuit courts, and county courts. 
This power is to be exercised in the manner prescribed 
bylaw. The act respecting county courts has, in gen- 
eral, marked out the powers that can be exercised by the 
county court; and the act respecting the circuit courts 
has, in like manner, marked out those powers to be ex- 
orcised by the circuit court; but in some instances the 
same power, on particular subjects, has been given to 
both courts without any declaratory words as to whether 
the legislature intended the jurisdiction should be exclu- 
sive or concurrent. Ja all such cases, 1 take the juris- 
diction to be concurrent. In the county court act, pow- 
er is given to require and compel executors, administra- 
tors, &c. to render just inventories, to make just settle- 
ments, to pay legacies, and to make distribution of-shares, 
and the like. And by the act of the legislature of 1835, 
vive 155, respecting circuit courts, it is also provided, 
taal the circuit courts shall have general jurisdiction, 
and special jurisdiction also. It is declared by the 7th 
paragraph, that the said court shall have a genéral con- 
trol over executors, administrators, guardians, minors, 
idiots, lunatics, and persons of unsound mind; and shall 
proceed therein according to the rules, usages and prac- 
tice of courts of equity. ‘This powers, in the same act, 
given to the county court. ‘This power, given to the 
sircuit court as a court of equity, is exactly the power 
exercised by the English courts of equity over the same 
subjects. 1 cannot doubt that the jurisdiction is cen- 
current. In the case at bar, my opinion is, that as to so 
much of the subject matter of this suit as may have been 
adjudicated on by the county court, and not appealed 
from, the same cannot, unless for fraud in obtaining the 
adjudication, be again the subject of litigation in a court 
vf chancery, or any other court; for the rule of law is, 
that where several courts have concurrent jurisdiction 
of a matter, if one gets hold of the matter and a¢ts on 
it, that action precludes the others from like action 

It appears by. the bill in this case, that several impor- 
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aueust Term, tant matters relating to the estate, have not yet been 
1838. acted on; so that I am of opinion the circuit court has 
jurisdiction of the cause. The next inquiry is, what js 

Frwin the effect of this will on the claim set up by the com. 


aaciind plainant. Mr. Wells has cited several authorities to 


she w instances in which the courts have had before them 
the effects of residuary clauses—3 Will. 141; 1 HJB, 
Rep. 223; 2 do. R. 444, 50-1; 1 Will. 333. - It does not 
seem to me that these authorities throw much light on 
the clause in this will. It is true, in these cases, the 
court have recognized the principle that it is the duty of 
the court to find out, if they can, what was the intent 
and wish of the testator. The complainant’s counsel 
insists, also, that the slave passes in kind to her by the 
residuary clause. On this point, 1 am not at present en- 
tirely satisfied, but incline to the opinion it is not. 

A testator, by L will now proceed to discover, if I can, what it ‘was 
beng Bom re rt the testator intended should pass by the residuary clause 
cified times after 9 the complainant, in the first part of the will. Itis 
his death, willing NOt, as the counsel has supposed, that the words show 
that one of them, any exact intention of disposing of all the testator’s ef- 
a fema'e, should fects—there is no words to that effect; but this ix, in 
for four years and general, to be presumed from the fact that the testator 
a vom , SAYS; in substance, he expects to die shortly, and there- 
ter making vari. (re, makes his will. This will first charges all the estate 
ous specific lega- With the payment of debts and personal expenses; then 
cies, embracing jt proceeds to parcel out divers pieces of real and per 
enna of his sonal property. I don’t doubt that the testator thought 
red “that his crop he had, by this will, disposed of all his substance, and 
of grain, farming that, with regard to those things specifically aevised, ‘he 
Htenails, house’ had provided for those who were the first objects of his 
should be valued bounty. Then he seems to have remembered that he 
and acted on ac- had farming utensils, a growing crop, and a stock of 
cording to low” cattle, horses, and the like; and also, that he had provi- 
“thatif there was ded for the hireing negroes out to labor. It then be- 
wea pt ol came a question in his mind what should be done with 
crep, &c. he wieh- ose things. All this time it seems never to have oe- 
ed it given to,” curred to him that Cynthia might, before she became 
(the complain- free, have a child; therefore, he makes no provisiowim 
ant. Held, thot" regard to that event. With a view, then, to dispose of 
thre testator, in de- those ~_— yet on hand, he directs and says, “my crop 
siring his erops, of grain, farming utensils, household and kitchen furnt 
hc. tofe acted on tutes and stock, is all to be sold and acted on according 
according to law, to law.” No ene can doubt the meaning of this direc- 
not that they —— tion, that the property is to be inventoried and sold, and 
re eed the money collected and used to pay debts as far as ne- 
of intestacy, bus Cessary, to pay expenses of administration, and the like; 
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then the testator, pursuing the idea further, declares that, ,veust Term, 
after all his affairs are settled, if there be any re- 1838. 
sidue from the hire of negroes, crop, &c. the complain- wev-w 
ant shall have it. -There would be no obscurity in wire 

this devise, if it were not for the words “hire of negroes, v. 

crop,” &c. Itis said by the defendant’s counsel, that Henry. 
there must be a residue from the hire of negroes, and the that they should 
sale of the crop, farming utensils, and household and be appraised and 
kitchen furniture. I do not think this is a fair construc- 8°!4 for the pay- 
ion of the will. I do not believe that when the testa- cnt of hie debts 
tor directed his stock, crop, utensils and furniture to be last clause, con- 
valued and acted on according to law, that he meant stituting a residu- 
thereby to have the proceeds thereof distribated as in a amen ap Yo 
cases of intestacy; and one reason for it is, the item of the female slave, 
the crop is mentioned here also, as well as in the enume- Who was directed 
ration of substances out of which the residuary devise jr ny iit? Pe 
was to be made. As to the proceeds of this item, the years, having du- 
testator could be supposed to mean that they should go Ting that time and 
to his next of kin, and to the complainant also, as residu- °¢;"e “he scaui- 
ary legatee. This instance, in my opinion, proves that borne a child, it 
the testator did not mean to limit the fund or substance was beld, that the 


out of which the residue should arise, to the two things Rockr Woaesties 


done, mentioned; the hire of negroes, crop, &c. being to relieve the resi- 
mentioned only to show the character of the substances due out of which 


out of which the residue should arise, and not the identity saaliers seid, 


of the objects. The character, then, is that of personalty and should in that 
and not of realty; and that the testator had more in his way at least inure 
mind than he did express by words, is clear, from the an- |; Ssonaaste =, 
nexation of the “&&c.;"? what it was, must be gathered gatee, E. 
from the several parts of the wil!. From this view of 
the subject, I conclude this residue, after the settlement 
of all debts and expenses, and all legacies being paid, 
whatever might remain, whether of money on hand at 
the time of the testator’s death, or due him, and that all 
property of a personal character, of whatever kind, 
which he could call his at the time of his death, is to be 
taken as the residues. It is my opinion, therefore, that 
at any rate, the value of the slave, Adaline, should be 
applied to ease the residue, and that the chancery court 
should, if the debts and expenses have been paid out of 
the residue fund, order that exhaustion te be supplied by 
the value of the slave protanto. 
That this course is sanctioned by precedent and au- 
thority—see 1 Story’s Equity, 560, passim, side paging; 
1 Tucker’s Com. 437, 492; and the equity books are full 
of authorities on this point, under the heads of “ mar- 
shalling,” “assets” and “substitution.” This brings me to 
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aueust Term, the conclusion of this case, which is, that the court beloy 


1838. 


did wrong in dismissing the complaivant’s bill, and the 
g 8 P 


—~™ same ought to be reversed. Judge Lpwanns concurring 


Armstrong 
v. 
Prewitt. 


herein, the same is reversed and remanded. 


Tompxins, Judge, dissented. 





Armstrone v. Prewirr. 


i. A judgment against one of two several obligors, without satisfae 
tion, is no bar to an action against the other. 

Petition in debt by assignee against one of two joint and eer 
eral obligors. Pleas, non-assignment ani payment. Issues taken, 
Plaintiff proved the assignment, but did not read the bond in evi- 
dence—defendant offered no proof of payment Judgment, that plain 
tiff recover, &c. Held, that the court, acting asa jury, did not er 
in finding for plaintiff, notwithstanding he failed to read hié bond 
as evidence of indebtedness, for the making of the bond was not de 
nied and was ia possession of the court. 

It was unnecessary to find the issue of payment, as the defendant 
offered no evidence to sustain his plea, and it it were, the general 
finding of the court “that plaintiff recover,” &c. was at least an in 
direct response to that issue. 


J. Heard, counsel for plaintiff, cited: 
Semi-annual part, Mo. Rep. 53-5; 3 Me. Rep. 390; 
Littell’s Select Cases. 


S. Ktriley, counsel for defendant, cited: 

1 Bibb’s Rep. 547; 1 J. Rep. 290; 1 Mar. R. 458-9; 
6J.R. 26; 18J. R. 459; 2 Lit. R. 232; 1 Mayr. 417, 
118; 1 J.J. M. 609. 


McGirx, Judge, delivered the opinion of ihe court. 


Prewitt, assignee, brought an action of debt by pete 
tion and summons. It appears by the record that Prewitt 
became the assignee of a bond from one White to him, 
made by the defendant and another person. The defen- 
dant pleaded that the other obligor was dead, and that 
White, before his assignment, had obtained judgment in 
the county court against the representative of the de- 
ceased obligor for the amount, and prayed judgment 
whether the plaintiff should have his action. ‘The plain 
tiff demurred and had judgment; this is assigned for er 
ror. 
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It is a rule of law that a judgment on a several bond ,yeusr ream, 
(as this bond was) against one obligor, is no bar against 1838. 
an action against the other, unless there is satisfaction wer 
or payment. In this case no such fact appears; there- Armstrong 
iore, the circuit court, on this point, committed no error. %. 

The defendant also pleaded payment, and noassign- P*ewitt- 
ment to the plaintiff by White. Issues were taken on 4 judgment a- 
both these pleas. ‘The plaintiff then proved the assign- gainst one of two 
ment on the trial before the court without a jury. The several obligors, 
defendant gave no evidence of payment to the court. {Hout satisiac- 
The plaintilf did nov read his bd to the court, and then an action against 
the defendant prayed the court to non-suit the plaintiff the other. 
for want of evidence of indebtedness, which the court Petition in debt 
refused, but gave judgment for the plaintiff. But after .acinsrone of 
the motion for a non-suit was overruled, the plaintiff xead two joint and sev- 
to the court the bond and assignment without any objec- - obligors, 
un being made by the defendant. The defendant sup- sicnment and 
poses he was injured by the refusal to non-suit the plain- payment. Issues 
uff. My opinion on this point is this, that the defendant taken. Plaintiif 
had no right to demand a non-suit for defective evidence. Proved the assign- 
jut if the evidence, in his opinion, were defective, yet, read the bond in 
if the plaintiff chose to risk his case before the court, he evidence. Defen- 
might do soz and if the court found for him, the defen- pean ona 
dant could ask for a new trial, and if this were improper- Judgment that 


ly refused, it would be error. But if this case were now plaintiff recover, 


er inlet . : - es &c. Held, that 
2 question of defective evidence, I would be of opinion 1,6 court, acting 


the finding is well enough. ‘lhere was no issue which as a jury) did not 
made it necessary’ for the plaintiff to prove the bond was ee ee 
made by the defendant; this was admitted, and the debt P.tinils polls. 
also was admitted, and the bond was, by the law, already to read his bond, 
in the custody of the court. But one question made by 4s evidence of in- 
tha idefasul nial see } . : ‘ itled debtedness, for 
‘he defendant was, whether or not Prewitt was entit the making of the 
to the debt so admitted to be due by the bond. . The bond was not de- 
record shows this fact was proved by a witness in the nied. and was in 
oa : : . possession of the 
presence of the court: nothing more on this point was). ) 

wanting; so that if the plaintiff had not read his papers 

ag he did, yet his case would have been with him. But 

he read his papers afterwards without objection being 

made. ‘I'here is no error on this point. 

But the plaintiff in error still insists the judgmens is 1, yas unnecesse- 
erroneous, because he says the court did not find hus plea ry to fiad the issue 
of payment one way or another. ‘The finding is, that - peewee aes 
ine plaintiff ought to have his debt, &c. Now suppose ,, yay cs Ringe 
this is no good finding, as to the question of payment, sustain his plea, 
yet the question is not whether there be error or no er- _ anitoacatye od 
ror in the record. Butif there be error, yet something j 70 ore oun 
clse is required. It must be such error as may preju- cithat plaintiff re- 
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aucust Term, dice the party. How can this man pretend he is injured 
1838. by the failure of the court to pass on the plea of pay. 
—~~= ment, when the record shows he gave no evidence on 
Shaw this pot of any sort. There is then no error in this 
mati point. But as to the plea of no assignment, the only 
‘question made by that plea was, whether the assignmen 
cover,” &¢. was had been made or not. ‘The court find the plaintiff ought 
atleastanindi- to recover his debt. This cannot,in any possible sense, 
rect response to be true, unless it be true the assignment was made; 
—— though his finding 1s somewhat argumentative, yet the 
argument is not far-fetched; there can be but one way to 
look for the facts on which this conclusion arises, | 
think this case is entirely different in some particulars 
from the case of Fenwick v. Logan, and of the case of 
Snedicar v. Jones. There is then no error in this case. 
The judgment, the other judges concurring herein, isai- 

firmed with costs. 


Suaw v. Burton. 


To an action on a promissory note, a plea, that after making the note 
detendant executed a deed, conveying certain property to defendant 
on condition that,if defendant paid a certain sum of money, being 
the identical debt secured by the note sued on, by a ceriain day, 
the deed to be void, otherwise to be absolute, without averring that 
such deed was made and accepted as a satisfaction of the note, is bad. 


S. 7’. Glover, counsel for plaintiff, cited: +s 

3 East’s R. 257-8-9; 2 Tuc. Com. 137-8; 7 Cranch, 
303-4; Coke’s RK. 3 vol. p. 45-6; 1 Burr. R. 9; 1 Mo. 
LD). 617; Bac. Ab. t. Obligation, a. vol. 5, p. 155. 


S. W. B. Carnegy, counsel for defendant, cited: 

3 East, 278-9; 3 Bl. Com. 16; 2 John. R. 342; 2 
Star. 25; 5 East, 294; 2 Tuc. 27-8; 2 John. Dig. p. 4; 
1 Saund. Pi. p, 26; 1 Chit. 93; 6 T. R. 176-7. 


Epwarps, Judge, delivered the opinion of the court. 


Burton sued Shaw by petition in debt on a promissory 
note. Shaw appeared and filed two pleas, the first, i 
stbstance as follows: That after the day of the date of 
the said writing of the defendant in plaintiff’s petition 
mentioned, to wit, on the 19th day of September, A. D. 
1837, at the county of Marion, and State of Missouri, 
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the said defendant did, at the special instance and 1e- ,veusr TERM, 

quest of the plaintiff, make and execute to the plaintiff 1838. 

his certain deed in writing, to wit, on the day and year Wen 

last aforesaid, signed with the hand and sealed with the Shaw 

seal of said defendant, which said deed the said defen- v. 

dant cannot bring with him into court that the court Burton, 

may see it, because the same was, on the day of its exe- 

cution aforesaid, delivered to the plaintifl, and is now in 

the possession of the plaintiff; by which, said deed, after 

reciting the very same uleniae! writing in the plain- 

tifl’s petition mentioned, and the defendant’s anxiety 

io secure to the plaintiff the payment of the said iden- 

tical debt in the plaintiff's petition mentioned, the defen- 

dant bargained, sold and conveyed to the plaintiff and 

tohis heirs forever, three certain horses, two yoke of 

oxen and two cows, therein particularly described; but 

the said sale and conveyance to be subject te the follow- 

ing condition: the said defendant bound and obliged him- 

self to pay to the plaintiif the said identical sum of two 

hundred and thirty-one dollars, with ten per cent. per 

annum interest thereon, from the 26th day of May, A. 

D. 1837, (being the same identieal debt in the plaintiff’s 

petition mentioned,) on or before the 25th day of De- 

cember, 1837; and it was further previded in the said 

deed, that if the said. defendant should well and truly 

pay off the said debt, on or before the day and year last 

aforesaid, that then and in that case the said deed of con- 

veyance and all things therein contained should be null 

and void, otherwise they should remain in full force and 

virtue; and the defendant doth aver that neither the said 

sum of money aforementioned, or any part thereof, was 

paid to the plaintiff on or before the 25th day of Decem- 

ber, A. D. 1837, and this he, the said defendant, is ready 

to verify. The second plea pleaded by said defendant, 

is like the first, except that it “avers that the plaintiff ac- 

cepted and received the said deed in discharge and satis- 

faction of the said writing in plaintiff’s petition mention- 

ed.” To the first plea, the plaintiff demurred and the 

demurrer was sustained. On the second, issue was ta-~ 

ken, and found for the plaintiff, and judgment went for 

the debt and damages claimed. 
The question raised by the plaintiff in error is, that To an action ona 

the court erred in sustaining the demurrer to the first P*omistiry Rete, 
’ Sa SR. . plea, that after 

plea. In support of this, it is msisted that the deed exe- making the note 

cuted to defendant in error was a merger, and an extin- defendant exeeu- 

guisliment of the note sued on—3 East, 259; 2 Tucker's 4 * ed, con- 


: = 
Commentaries, 137-8; 1 Mo. Dec. 617, and other au- velnerty 16 debe 
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aveust Term, thorities are cited. If one indebted upon simple con. 
1833. tract, give a bond for the same debt, and that bond be 
ww ~~ accepted, the simple contract is merged in the higher se. 
curity. In this case, if the deed was given and accepted 
v. in satisfaction of the note sued on, then the note. was 
Anderson & oth- merged in the deed; but if the deed was given merely 
I as collateral security, then there was no merger-or ex 
dant on condition UNQuishment of the debt due upon the note.  I[f-it be 
that, if defendant doubtful from the terms of the higher security whether 
paid a certoinsum jt ig a merger of the simple contract, or merelv collateral 
of money, being ial é > “Ati? , . 
the identical debt Security, the intention Of the parties in making the in- 
secured by the strument should be inquired into. In this case, the terms 
sqre a Py of the deed leave the intention of the parties somewhat 
ree rth doubtful, but the better impression seems to be that th 
otherwise tobe deed was given and accepted merely to secure the pay- 
abolute, sete ment of the note, and not in satisfaction of the note. |i 
arerring that such Was then a mere collateral security, and the note was not 
and accepted as a merged. 
satisfaction of te = |t is insisted by the defendant in error, tliat the first 
ecenhna plea is defective,.in nat averring that the deed was ao 
cepted in satistaction of the note. In wis the lawiis 
clearly with him—3 East's R. 259; 3 Chit. 925. If the 
deed had been intended as a satisfaction of the note, still 
it could not have operated as such until it was accepted 
in satisfaction; and the first plea not averring that faci, 
was bad, and the demurrer properly sustained. The 
other judges concurring, the judgment of the cireuit 
court is afhrmed. 


Donaldson 





Donaxtvson v. AnpersOn & oruers. 


Petition indebt. Where there has been personal service, and defen- 
dant pleads within the two first days of the term, or at such time 
betore as the court may prescribe, the trial must be at the same 
term; but where there is no personal service, the defendant has siz 
days to plead in, and if he so pleads, the cause is continued os ® 
ordinary agtions. 

8. Kirtley, counsel for plaintiff, cited: 

Mo. Stat. 449, sec. 3, 4, 5. 


U. Wright, counsel for defendant, cited: 
3 vol. Mo. Dec. p- 399; Rev. Code, p. 449. 


McGinx, Judge, delivered the opinien of the court. 


Anderson, Duncan and Sneed brought an action agains! 
Donaldson on an assigned note by petition and summons 
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in the cireuit court of Monroe county. It appears by avcusr reRm, 
the sheriff’s return that the process of summons. was 1838. 
served by leaving a copy of the same with the defen- oer—w 
dant’s wife, fifteen days before the return day thereof, Donaldson 
and that there was no personal service. An issue was 
made up for trial, and at the return term the cause was 
called for trial. The defendant objected to go to trial 
at that term, insisting that in such cases where there 
was not personal service, the defendant had a right to a 
continnanece, of course, withgut showing cause. The 
court, however, required the defendant to go to trial, un- 
less he showed cause for a continuance, which he did not 
do. ‘This is the matter of error alleged in the case. Mr. 
Wright, of counsel for the plaintiff in the court below, 
relies on the construction of the act of the Revised Code 
of 1835, p» 449. ‘The question made in this case for 
the court, arises out of the 3d and 4th sections of the, ... 

: . psig Ser Petition in debt. 
statute. The act provides for the petition in debt and Where there has 
summons, and then in the latter part of the 3d section it been personal ser- 
is declared, * that a writ of summons or capias may be ¥'°% ee 
sued out, executed and returned im the same manner and “ome d gst sg 
with like effect as upon a declaration in the ordinary days of the term, 
form.’ It seems to me that there can be no difficulty in ——— ae 

, Pert ae ‘ efore as the 
understanding the meaning of this part of the law, nor court may pre- 
indeed does any seem to exist on the part of the coun- scribe, the trial 
sel. The 4th section then provides, “that if the defen- must be at the 

: same term; but 
dant shall have been personally served with the process, where there is po 
he shall plead to the merits of the action on or before personal service, 
the second day of the term at which he is bound to ap- the defendant bas 

- i : fe six days to plead 
pear.” Let it be remembered, the only thing as yet jn, and if he so 
which saves him from pleading to the merits on before pleads, the cause 
the second day of the term is, that if there has not been 's fontinued as in 
personal service of the writ, then the statute does not 7 °°" 
command him to do so; but, on the contrary, if the same 
has been personal, then he is bound so tu plead. But as 
to the time of pleading, the law-maker seems to‘have re- 
membered that, though two days are given for that pur- 
pose in the cases where there has been personal service, 
yet what shall be done in cases where the business 
of the court does not require the court to remain in ses 
sion two days? Shall the court be holden two days to give 
such defendant two whole days or net? The law-maker 
answers the question by declaring, “if the term does not 
last two days, then the defendant shall be subject to such 
rule as to when he shall plead as the court shall direct.” 
This is,in my view, all the statute has accomplished, by 
the third section, so far. Toen the section proceeds with 

St 


vy. 
Anderson & oth- 
ers, 
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a new idea, that is, to declare when the suit so pleaded 
to shall be tried. The balance of the section, there. 
fore, proceeds to declare that the suit in such cases shall 
be determined at the same term, unless continued for 
good cause. The question is made, what is meant by 
the, words “and the suit in such cases shall be tried at the 
same term. unless,” &c.? What suits in such cases, are 
meant? ‘To find out what sort of suit is to be tried, we 
must look at the cases to which we are referreds The 
words, “such cases,” here refers to conditions of suits, 
The first condition we Had a suit in, when we stand at 
the latter end of the section and look back, is the cage 
where the court is about to adjourn before the end of 
two days, and the defendant has, in cuusequence of such 
anticipated adjournment, been ruled to plead before. the 
end of two days, and he has done so; this being done, 
his suit is ripe for trial at the term. The trial, in this 
case can, nevertheless, only be had if the farther circum 
stance exists that there has been personal service. This 
is one case. Another is, where the defendant has been 
served with personal service, and he has, without any 
rule or order of the court, had two days to plead in, and 
he has so pleaded, then his cause is ripe to be tried at the 
same term. ‘This condition of the cause forms another 
case, and in my opinion, satisfies the reference made by 
the words, “the suit in such cases shall be tried at the re- 
turn term.” But Mr. Wright, of counsel for the plain- 
tiff in the court below, wishes to grasp another character 
of cause within the class to be tried the first term. He 
thinks “such” refers to all in the act mentioned; and there 
is only one other, which is, that character of cause where 
there has not been personal notice, which is the case 
of the defendant in the court below. The third section 
has said, when there is a summons, the effect of a service 
shall be precisely the same as if such service had been 
made in an ordinary case. Now what is the effect of a 
service of a writ by the sheriff in an ordinary case? The 
effect of service, whether personal or constructive, is 
alike; the defendant is bound to plead within six days 
after the return day; and the further effect is, that when 
he does so plead, he is entitled to have his cause continu 
ed, without cause being shown, to the next court. But 
in the fourth section, the legislature clearly intended to 
distinguish between the cases of personal and construc- 
tive service; in the first, the trial is to be had at the re 
turn term; in the second case, the trial is not so to be 
had. I therefore, must say, the circuit court erred ia 
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compelling the defendant to go to trial. Judgment re- ,avcust Term, 
versed and remanded, the other judges concurring herein. 1838. 
i" a i a 
Smith v. Oldham. 





Smita v. Otpnam. 


One of two payees to a note, may assign al! his interest in such note 
to the other payee, who may sue a@the legal owner of the note. 


ERROR to the circuit court of Monroe county. 


S. Kirtley, counsel for plaintiff, cited: 
Stat. Mo. 105, 449; 1 Chit. Plead.; 1 Bibb, 178; 2do. 
471; 2 Lit.198; Dig. Mo. 626; Stat. Mo, 459, 462. 


U. Wright, counsel for defendant, cited: 
Rev. Code, 105, sec. 2, 3,4, 5. 


Tompxins, Judge, delivered the opinion of the court. 


Smith sued Oldham, and judgment being given against 
him in the circuit court, he comes into this court to re- 
verse that judgment; The action was founded on the 
statute by petition in debt. Smith, the plaintiff, in the 
circuit court and in this court states in the petition that 
he is the legal owner of a note on the defendant, to the 
lollowing effect: “On or before the first day of,” &c., “I 
promise to pay Asa and Merril Smith, one thousand one 
hundred and twenty dollars,” &c.,(signed)“A.R. Oldham.” 
On this note was this assignment nade by Asa Smith: 
“I assign the within claim that I have to the above note 
to Merril Smith.” The aefendant craved oyer of the note 
and assignment, and having spread them on thg record, 
demurred, and ithe court sustained the demurrer. The 
error assigned by the plaintiff is, that the circuit court 
sustained the demurrer. On the part of the defendant 
in error, it is contended that part of the amount of a 
note cannot be assigned. The act declares that “all 
bonds and promissory, notes for money or property 
shall be assignable,” &&c.—see Digest of 1835, page 105, 

sec. 2. Courts have decided. that the payee of an as- 
signable mote cannot assign part of such an one, so as 
to subject the maker to two actions—one at the suit of 
the assignee. But when a part of such assignable note 
has been paid to the legal owner, it has never been de- 
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aveusr rem, nied that the note might under this act be assigned, and 
1838. that the assignee might sue in his own name for the bal. 
wary «=o ance due. The third section of the act seems to Gop. 
Crow & Tens template the propriety of such an assignment; for it pro- 
Pax vides that the nature of the defence of the obligor or 
vas maker shall not be changed by the assignment, but that 
One of two payees he may make the same defence against the bond or note 
tv 2 note, may as-in the hands of the assignee, that he might have done 
sign all bis inte- against the assignor. In this case there were two payees, 
restin such note © pal go wy. 
tothe other payee, One Of whom assigns all @f his interest to the other. The 
who may sueas maker of the note sustains no injury by this act of one 
the legal owner of of the two payees, for he is liable only to the action of 
the note. ? ; . ’ ‘ 
that one who is the legal owner of the note. The legis. 
lative power, then, having made bonds, notes, &e. as- 
signable, because it was believed that the interests of the 
community would thereby be advanced, this court is 
of opinion that, in deciding that one of two payees of a 
promissory noie may assign his interest therein to the 
other, it pursues the policy of the legislature. ‘The cir- 
cuit court then, in my opinion, committed error in 
sustaining the defendant's demurrer to the plaintiff’s pe- 
tition, and such: being tue opinion of the other members 
of the court, the judgment of the circuit court ts rever- 
sed, and the cause remanded to the circuit court for fur. 
ther proceedings therein, conformably to this opinion. 





Crow & Trvis v. Rusy. 


1. A deed of assignment by a debtor to a trustee for the benefit of 
cértain @reditors, on certain terms specified in the deed, does not 
prima. facie vest the legal title to the property assigned in such true 
tee, for the purposes mentioned in such deed. Though good be- 
tween the parties, when assented to, before it can operate to defeat 
an execucion or attachment, it must be established in proof that the 
persons named in the dced are creditors to the gmounts assumed. 

2. A deed conveying “one bundle of orders, one burdle of fee bills, 
two bundles of notes, two bundles of accounts, and one of receipts,” 


is void for uncertaint:. . 


ERROR to the cireuit court of Montgomery county. 


§.. Kirtley, counset for plaintiff: 
Wells, counsel for defendant: 
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Tompxins, Judge, delivered the opinion of the court. 


Crow & Tevis commenced their action in the circuit 
court against Ruby, and had judgment by default. A 
writ of attachment which was issued with the summons, 
was served. on M. Miller Maughas, and two. interroga- 
tories, filed by the plaintiff, were answered on oath by 
Maughas, the garnishee; and the issues made on them were 
found for the said Maughas, on which the court gave judg- 
ment for Maughas, the garnishee aforesaid. ‘To reverse 
that judgment, Crow & ‘levis prosecute their writ of error. 
On the trial of the cause, Maughas, the garnishee, ad- 
mitted that he had under his control, charge and custody, 
of the goods and effects: transferred to him by the said 
Samuel C. Ruby, at the commencement of this suit, and 
at the time he was summoned as garnishee. aforesaid, 
in trust for the creditors of the said Kuby, certain goods 
and chattels, evidences of debt and effects of said Ruby, 
toalarge amount. Maughas, the garnishee, offered m 
evidence a deed made by Ruby to him for the purpose 
of conveying the above mentioned property, to which 
the plaintiff! objected. The court overruled the objec- 
tion, and the deed was read m evidence. It was also in 
evidence that, on the day before-the execution »of this 
deed by Raby to Maughas, he made another deed to 
Charles Drury, for certain property, worth perhaps five 
or six hundred dollars. There was no evidence of any 
money paid by Drury. ‘The consideration expressed in 
the deed was one hundred and forty-five dollars; and it 
was also in evidence that Ruby owed Drury. that sum of 
money. Some few weeks after the. execution of this 
deed to Drury, Ruby removed the property sold, as afore- 
said, to Drury, with the assent, as is supposed, of Drury, 
On this evidence, the plaintiff prayed the court. to in- 
struct the jury: 

1. If they believed the deed.of assignment to Maughas 
was made. for the purpose of defrauding and hindering 
the creditors of the said Ruby in the collection of their 
just debts, they must find for the plaintiffs. 

2. If they believed from, the evidence that, upon the 
eve of making said assignment, fhe said Ruby fraudu- 
lently sold or transferred other property for the purpose 
of taking it back to his own use, and of keeping it from 
his creditors, and at the same time intended tg make: the 
said assignment, that, is evidence from which they may 
infer the intention of the said, Ruby in. making said as- 
signment. 
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avcust term, | 3- If the jury believed that Ruby, in making this as- 
1838. signment, professed in said assignment to have assigned 
ym all his property for the benefit of his creditors, and did 
Crow & Tevis not, but reserved some for his own use, more than the 


Vv. 
Ruby. 


law exempts from execution, that it is a fraud upon his 
creditors, and renders null and void his assignment. 

4. That the jury are the judges whether there is fraud 
or not in Ruby’s assignment, and whether he intended 
practising a fraud upon his crediters in making said as- 
signment. 

5. That if the jury believe there is fraud in¢ Ruby’s 
assignment, they must find for the plaintifls against the 
garnishee. 

The circuit court gave the first and fourth insti uctions 
and refused to give the others. The defendant then mo- 
ved the court to instruct the jury: 1. That the deed 
of assignment offered in evidence, is prima facie suff- 
cient to vest the legal title of the property in the defen- 
dant for the purpose therein mentioned. Six other in- 
structions were asked by the defendant, which amount 
to nothing more than the first, that is, the same matter 
expressed in other phrases. Biiat. 

A deed of assign- Lhe only point arising on these instructions is, what 
ment by a debtor ought to be the effect of the deed of assignment to 
“ie pe ghee Maughas? The circuit couft instructed the jury, on 
creditors, on eer. MOtion of the plaintifis, that if they believed the deed 
_tain terms specifi- to Maughas was made for the purpose of fraudulently 
ed inthe deed, hindering the creditors of Kuby trom/collecting their 
facie vest the legal JUSt debts, that they must find for the plaintiffs. That 
title to the proper- Court also, on the motion of the plaintiffs, instructed the 
ty — « jury that they were the judges whether or not there 
the purposesmen- WAS fraud in the transaction. It is ratlier to be regret- 
tioned insuch ted that aay eccasion should arise to make it necessary 
deed. Though for the plaintiffs to ask this last instruction, a mere waste 
“eo ae he of time; the counsel for the defendant could not have 
sented to, before thought otherwise. The first instruction was very cor- 
rdw — rectly given; and the plaintiffs’ counsel cannot be cen- 
tion or attach. SUted for asking the second and third instructions after 
ment, it must be the circuit court had peimitted the deed of assignment 
mea to be given in evidence to the jury, without any proof 
aoee named incre Of the justice of the demand set up by Ruby against 
deed are creditors himself in that deed. ‘Lhe second and third instructions 
to the amounts amount to little more than this: that if the jury believe 
aes that Ruby, about the time he made this deed to Menghas 
was acting dishonestly by conveying to Drury more 
property than was necessary to satisfy Drury’s demand 
against him, in order that he might get it back after 
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paying Drury’s demand; that this is evidence from ,ygusr ream, 


which they might infer that the deed to Maughas was 
also fraudulent, and consequently void. It is very true 
that a jury will more readily find a verdict against a man 
whom they believe to be dishonest, than against one of 
whom they entertain a better opinion; and the cir- 
cumstance that so large an amount of property was ap- 
parently sold to Drury for so small a sum of money, was 
well calculated to create in the mind of an inquisitive 
man a suspicion that the deed to Maughas was founded 
in fraud. But had Maughas’ proved to the jury that 
these preferred creditors, for whom he was made trus- 
tee, were in good faith creditors to the several amounts 
stated, then there is no reason why any impropriety in 
the transaction with Drury should affect the deed made 
by Ruby to him. The fifth instruction was well enough 
refused; for, as it seems to me, it had been much better 
expressed in the first; and counsel ought not to harrass 
courts with a repetition of the same thing. The time of 
the courts belongs to the public, and the parties who 
needlessly occupy that time, injure thereby other suitors. 
In giving the defendant’s first instruction, the circuit 
court, it seems to me, committed manifest error. A 
deed always imports evidence of a censideration, between 
the parties thereto, as between Ruby the maker, and 
Maughas the grantee; there is no doubt that it imports 
a consideration. But Crow & Tevis are no parties to 
this deed; they are creditors of Ruby, and the very fact 
that Ruby attempts to convey away his property toa 
trustee for the benefit of absent creditors, is calculated 
to awaken a suspicion that he thereby proposes to him- 
self some undue advantage. It has often been declared 
by this court, that any debtor has the right to pay what 
creditor he pleases first, whether it be with money or 
property. The only restriction imposed on this right of 
the debtor, is that imposed by the law made for the re- 
lief of insolvent debtors. ‘The man who wishes to have 
the benefit of that act, must comply with its previsions. 
The mode of proceeding, as well against debtors suspect- 
ed of fraud, as against creditors subject to such suspi- 
cion, is pointed out in that act. There is no question 
here arising under that act. The defendant in this ac- 
tion, (Ruby,) seeking to withdraw his property from the 
action of the ordinary process of the law, conveys it to 
Maughas to satisfy demands which, for anything known 
to Crow & Tevis, may be fictitious. Had Ruby, before 
this attachment was issued, sold and delivered to each 
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avausT TERM, Creditor a reasonable amount of his property to satisfy 
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Ruby. 
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ing ‘tone bundle 
of orders, one 
bundle of fee 


his demand, there might have been some reason\in re- 
quiring Crow & Tevis to prove fraud against such cred. 
itor. The love of property will induce the honest own- 
er to hold it in his own right as long as he can. » But 
here is no delivery to the creditor, and no pretence of 
sale; but property transferred to an agent not of the 
creditor, for none are proved to existy-but of Ruby him- 
self. If it were established by proof that those persons 
named in the deed were creditors to the amount assumed, 
their assent to the act of Ruby might be perhaps impii- 
ed, and Crow & ‘Tevis be driven mto a court of equity 
to compell Maughas to proceed to execute his duty ima 
reasonable time, in spite of any restrictions imposed by 
Ruby in his deed. But to give to Ruby the power to 
name creditors and debts in any place, and to any 
amount he pleases, and then to require the creditors to 
prove the falsehood of his statements in his deed, in or- 
der to enable the plaintitis, Crow & Tevis, to reach the 
property in the hands of Maughas, would be to allow him 
virtually to withdraw his property from the action of the 
writ of execution, and of legal precessin general. The 
ingenuity of debtors would soon find creditors‘or them- 
selves in all quarters of the world, and those of their 
neighborhood would do well, in most cases, to abandon 
their claims rather than to encounter the expense of dis- 
proving the demands o* the alleged creditors. 

At the June term of this court, held at St. Louis this 
year, for the third judicial district, a case of attachment 
was before the court. ‘The names of the parties are not 
recollected; but Mr. Darby, as garnishee, answering in- 
terrogatories, stated that he believed the debts, tobe se- 
cured by the deed of assignment, were in good faith due, 
and the parties took issue on. the law arising on the 
facts admitted to be true on each side. It was notm 
that case contended that the deed of assignment import- 
ed any evidence that the debts, by it secured to be paid, 
were real subsisting debts. By that deed, Ruby conveys 
to Maughas “one bundle of orders, one bundle of fee: bills, 
two bundles of notes, two bundles of accounts, one of 


bille, two bundles receipts.” So far as it regards these articles, the deed is, 
of notes, two bun- in my opinion, void for want of certainty in the descrip- 


dles of accounts, 


and one of re- 
ceipts,” is void 
wr uncertainty. 


tion of the articles purported to be conveyed. 

The circuit court then, in my opinion, committed er- 
ror ia instructing the jury, on motion of the defendant 
or garnishee 1n this case, that the deed of assignment of- 
fered in evidence, is prima facie sufficient to vest the 
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legal title of the property in the defendant (garnishee) ,vousr reew, 


for the purposes therein mentioned; and its judgment 
ought, in my opinion, to be be reversed for that reason, 
and the other members of this court concurring, it is re- 
versed. 





Mocuxen v. Greer. 


1. Inan action of detinue, to recover two negroes. which plaintiff’s 
wife’s father had sent with her, on her marriage, to plaintiff’s house, 
and had remained jn plainviff’s possession until his wife’s desth, 
the declarations made by defendant subsequently to sending the 
negroes, and not made in the presence of plaintiff, are inadmissible 
to show the character of the sending, &c. 

®. The circumstance of the slaves being sent with the daughter of 
defendant to plaintiff’s house, on orimmediately after his marriage 
with defendant’s daughter, though not amounting to a gift, is proper 
evidence to go to a jury as presumptive evidence of a gilt. 

3, A declaration of the plaintiff under oath in another suit, nowise 
connected with this, that the negroes were not his, ie no evidence 
against him in this suit; because such admission may have been 
made under a mistaken sense of his rights. 

4. Where the evidence before the jury is nearly balanced, the court 
properly refuses a new trial, 

5. In detinue for two negroes, the judgment should be for the sepa- 
rate value of each, not the jo.nt value of both. 


APPEAL from the circuit court of Pike county. 


&. Bates, counsel for plaintiff, cited: 

5 T. R. 512; Phil. Ev. 138, 202-3; Bul. N. P. 40; 4 
Bibb, 35; Hen. & Mun. 127, 2 vol.; Co. Lit, 352, a.; 4 
Com. Dig. 75; 3 Mo. R. 5, 38; 6 Con. R. 345. 


U. Wright, counsel for defendant, cited: 
4 Bibb, pe4; Hen. & Mun. 3 vol. 127; 8 Mo. Dec. 
464; 3S. A, Pt. 295; 3 vol Mo. Dec. 283, 411. 


Tompxins, Judge, delivered the opinion of the court. 


Greer brought his action of detinue in the circuit court 
against Mulliken, and he having obtained judgment there, 
Mulliken appeals to this court. The evidence of the 
case is, that in the month of Uctober, 1834, Greer, the 
plaintiff, intermarried with Patsey Mulliken, daughter of 
the defendant; that a few weeks after the marriage, two 
slaves, which were demanded in this action, were sent 
home with the wife to her husband’s house without any 
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avcusT Term, aVOwal of the purpose for which. they were sents. that 
1838. the wife lived 11 or 12 months after her marriage, when 
warn she died, leaving an infant child; that the slaves remain- 
Mulliken ed at the plaintiff’s house, and under his control till the 
a death of his wife. They were then removed to the house 
"reer. of Mulliken, the defendant, but under what circumstan- 
ces they were removed, is not explained. There they 
have remained ever since. Before the action was brought, 
Greer, the plaintiff, demanded them from the defendant, 
and he refused to deliver them. Several witnesses were 
examined on the part of the plaintiff to prove that the 
defendant, before the marriage of his daughter with the 
plaintiff, had declared that he intended to give his lands 
to his sons, and his slaves to his daughters, four in num- 
ber; and that he had allotted the slaves in question to his 
daughter Patsey, who afterwards intermarried with the 

plaintiff. 

J. Sandusky, a brother-in law-of the defendant, stated 
that, about three years ago, and before the marriage of 
the plaintiff with the daughter of the defendant, in con- 
versation with the defendant about his affairs, he alluded 
to his ill-health, and said he intended to give his lands to 
his sons, and his slaves to his daughters—two slaves to 
each; that the defendant was then speaking of the ulti- 
mate disposition of his property; and spoke of his will, 
but whether of one already made, or of one then to be 
made, the witness did not recollect. Another witness, 
Dougherty, also a brother-in-law of the defendant, stated 
that, about the year 1832 or ’33, he had a conversation 
with the defendant about the disposition of his estate, 
and the making or altering of his will, in which he sta- 
ted that he had given the slaves in question to his daugh: 
ter Patsey. This also was before the marriage of the 
plaintiff. The same witness, Dougherty, stated that in 
another conversation betwixt him and the defendant, 
which was held after the marriage of the plaintiff, Greer, 
with the defendant’s daughter, the defendant, aecording 
to the understanding of the witness, said that he had 
‘given the property to Greer, and that Greer would do 
very well. Hunter, another witness, stated that about 
eight weeks after the marriage, he heard his mother, a 
sister to the defendant, chide him for giving up the slaves 
in question to Greer, the defendant being decrepit: with 
palsy, and requiring the constant attention of his wile, 
and having but one woman slave remainmg with the 
family; that the defendant replied he had given up a wo- 
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man and girl to the oldest daughter, who had married avcusr rrr, 


Standifer; and he would do no less by Patsev. 

It was given in evidence by both parties, that the de- 
fendant is an old man, so decrepit with palsy, that he 
can move about but very little, and can searcely speak 
audibly, unless when lying down; that at the time of the 
conversation first above detailed, he had a wife and sev- 
en children; that one of the children, a daughter, died 
just before the marriage of Greer; that he had 9 or 10 
slaves, viz: a man, sickly and of very little value; three 
women and five or six children—all of one woman—the 
oldest child between ten and eleven years oid; that of 
these he gave to his daughter, Mrs. Standifer, a woman 
and girl; and sent home with Mrs. Greer the woman and 
boy demanded by Greer in this action. Several witnesses 
testified that, when Greer demanded the slaves as afore- 
said, Mulliken replied, “did I make you a right to 
them?’ ‘To which Greer answéred: “you gave them to 
my wife, and afterwards I thought you gave them to me. 
Did not you send the assessor to me and say, that as you 
had given them to me, ! must list the property and pay the 
taxes??? That John D. Mulliken then told his father, the de- 
fendant, not to answer; that they were trying to draw 
some admission from him, and that nothing more was said. 

John D. Mulliken, eldest son and principal agent of 
lus father. the defendant, testified that the defendant often 
conversed with him and the family on the subject of the 
disposition of the estate; and that his purpose, often ex- 
pressed, was to give his lands to his sons, and his slaves 
te his daugters; that he frequently expressed his deter- 
mination not to part with the title to his slaves till his 
death; and that he intended. by his will, to settle them 
on his daughters and their issue, beyond the control of 
their husbands; and that he had executed, at different 
times, several different wills, one of which the witness 
had witten, and two others he had seen. This witness 
also testified that his brother-in-law, Standifer, held two 
negroes of his father in the same manner that Greer 
held the two in dispute; that some time, about April, 
1835, Greer being a witness in the trial of the right of 
property in these slaves, held by Standifer under the de- 
fendant, Mulliken, and then claimed by Mulliken against 
one Allison, the plaintiff in the execution, and being ask- 
ed whether old Mulliken had given him the negvoes he 
had, replied “he had not.” ‘Pwo other witnesses, how- 
ever, present at that tria! of the right of property, tes- 
tified that they had no recollection of hearing Greer 
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avoust Term, Make this declaration. Testimony was then given to 
1338. prove that John D. Mulliken had several times averred 
wan ~=ethat his father had given the negroes in litigation to 
Mulliken Greer. In the course of the trial, the defendant’s coun. 
vs sel oflered to prove declarations and statements made by 
ne the defendant, relative to the character of the delivery 
of the slaves, (whether as a gift or loan,) made by the de. 
fendant aiter the marriage of Greer, and: before Mrs. 
Greer’s death, but not at the time of the removal of the 
slaves, and not in Greer’s presence. ‘The court refused 
to sufler such evidence to go to the jury, and its decision 
was excepted to. On this testimony the following in 

stiuctions were asked: 

1. If the jury find from the evidence that the negroes 
in question, were sent to the house of the plaintiff from 
the house of the defendant along with his daughter (who 
had married the plaintiff) on her first going home, and 
thai they remained in the possession of the plaintiff for 
about a year, and till the death of his wile, these facts 
do not amount in law to a gift or transfer of the title to 
the slaves. 

2. If tiie jury believe from the evidence that the plain- 
tiff admitted, on his oath, that the defendant had not giv- 
en to him or his wife the negroes in dispuce, they ought 
to find jor the defendant. ‘These instructions were Te- 
fused, and the decision of the court was excepted to. 

The jury found the value of each slave to be five hun- 
dred and {ilty dollars, and the court gave judgment, in 
favor of the piaimuff for one thousand one hundred dol- 

; lars, the joint value of the two slaves. A motion fora 
n an action of : . : 
detinue, to reeov- NeW trial was made and overruled. These things be- 
ertwo negroes, ing assigned for error, the following points are made: 
which plantifi’s 1, ‘The evidence of Muilliken’s declaration, after the 
wife’s father had . . a 

sent with her, on Saves had been sent with his daughter, and before her 
her marriage, to death, was lawful and competent to show the purpose 


plaintiff's house, and character of the sending, and ought not to have been 
andhadremained _. 

in plaintiff’s pos- rejected. . : : : . : 
session untilhis © 2. ‘The circuit court erred in refusing to give the in 
pone — the structions prayed for. 

€ . 

made by defen. 3 A new trial ought to have been granted. 


dant subsequent- 4. The judgment varies from the verdict: | 1» The 
ly to pow the declarations of Mulliken made subsequent to the sending 
made in the pres- Of the negroes to the house of the plaintiff with his daugh- 
ence ot plaintiff, ter, are no part of the thing then done; and not being 
are inadmissible made in the presence oi Greer, and consequently not ta- 
to show the char- 


acter of the send. citly admitied by him to be true, were, 1 think, rightly 
ing, &e. rejected by the court. 
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2, Of the two instructions demanded by the defendant, ,vcusr term, 
the first, as it stands, ought not to have been either ask- — sg, 
edor given. ‘The circumstance of the slaves being sent Werner 
home with the daughter of the defendant and wife of the — Mulliken 
plaintiff, when she left the father’s house, soon after mar- Y. 
riage, to go to the house of the husband, most certainly Greer. 
does not amount to ‘a gift or transfer of the title to the The circumstance 
slaves, although they remained there about one year til] of the slaves be- 
the death of the plaintiffs wile. But the sending of the  hdecwipt ss exey 
slaves at the time, and the suffering them to remain, was fendant to plain- 
strong evidence from which a jury might well presume tifl’s house, on or 
a gift, and as such only it appears to buve been. offered. eee — 
‘Yo constitute a gift, there must be words or writing Wit 
the presentance anda delivery of the thing given. More- daughter, though 
over, this first instruction was framed on a purtial state- pega Ap pbc ” 

4 . Seay As andy at .a gift, is proper 
ment of the evidence; for the plaintiff gave evideiice of evideace to go to 
repeated declarations of the defendant to manifest his jury as presump- 
intentions in sending the slaves to the plamtiff’s house, 0° ovidente ets 
and in permixting them to remain. wilh 

The second instruction asked was very well refused A declaration of 
(00, as it seems to me, for the declarations of tle plain- csch apeay encore 
tiff, made on oath, might have been made under a mis- co ik nau f 
taken view of his rights, and in ignorance of the law of connected with 
his case; and such mistake may be corrected as well sos epoca 
when the statement is made on oath, as when made on Fis. is nic eadubdaie 
any other occasion. The solemnity of the oath is cal-againrt him in 
culated to cause a man to think before he speaks, but [¥'5 $¥i's vere 
cannot inspire him with knowledge. ‘Lhe circuit court may * ence Wii 
then, in my opinion, committed no error in refusing the made under a 
two instructions, eo sense of 

3. The sending of the slaves home with the daughter‘ "8°“* 
of the defendant and wife of the plaintiff, and suffering where the evi- 
them to remain there under the control of the son-in-law dence before the 
for nearly one year, was of itself very strong evidence Juy is nearly bal- 
of the intention of the defendant to give them. But the povpels nA ote 
defendant declared to Dougherty, his brother-in-law, that new trial, 
he had given the slaves to Greer after the marriage. Hun- 
ter, another witness, also testified to a conversation 
held by the defendant with his sister, Mrs. Hunter, (1a0th- 
er of the witness,) in which the defendant justified him- 
self for giving there negroes to Mrs. Greer, then married 
about eight weeks before. This court will never reverse 
a judgment of the circuit court for refusing a new trial, 
unless the evidence of the person demanding such new 
trial strongly preponderates. In this case it appears to 


me that the plaintiil’s evidence is much the stronger of 





494 -. SUPREME COURT OF MISSOURI. 


aucust Term, the two. The circuit court then, I think, committed no 
1833. error in refusing a new trial. 
ww The fourth point should have been decided for the de. 
Tabor, Shaw & fendants; for if it so happen that one of the slaves be 
Tetum v. Jame- restored to the plaintiff and the other not, he can recov. 
ets er the value only of that not restored. 

en Because the judgment of the circuit court does not 
two negroes, the accord with the verdict of the jury, but is for the joint 
judgment should value of the two slaves, its judgment is reversed, and 
be forthe separate this court, proceeding to give such judgment as the cir. 
the joint value of Cuit court ought to have given, do adjudge that the plain. 
both. tiff do recover the said slaves detained as aforesaid, or 
the sum of five hundred and fifty dollars for each or either 

of them that may not be restored, &c. 





Tazor, SHaw & Tatum v. Jamnrson. 


In petition in debt, brought by a mercantile firm, consisting of several 
partners, on a note executed to them in the name of their firm, it 
must be averred in the petition that the note set out was executed 
to plaintifis by that name. 


U. Wright, counsel for plaintiff, cited: 
3 vol. Mo. Dec. 398. 


S. T’. Glover, counsel for defendant. 
Epwarps, Judge, delivered the opinion of the court. 


In this case Tabor, Shaw & Tatum sued Jameson in 
the Ralls circuit court by petition in debt. Jameson 
pleaded the general issue, and the cause was submitted 
to the court without a jury. The issue was found for 
the plaintifis, and the defendant moved in arrest of judg- 
ment: 1. Because the petition was defective in sub- 
stance. 2. Because it did not show any legal title im the 
plaintiff to the note set out in the petition. The pet 
tion is in these words: “Joseph Tabor, John R. Shaw, 
and David Tatum, trading under the name and firm of 
Tabor, Shaw & Tatum, plaintifis, state that they are the 
legal owners of a note against the defendant, Willis M. 
Jameson, to the following effect: For value received, 
thirty days after date, I promise to pay Tabor, Shaw & 
Tatum, the sum of two hundred and eighty-seven dollars 
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and fifty cents, bearing interest at the rate of ten per aucusr Tram, 


cent. from date till paid; this 6th day of March, 1838. 
Willis M. Jameson.” 

For the plaintiff in error, it is insisted that this peti- 
tion is insufficient, because it does not show on its face a 
legal title to the note set out. The plaintifls in the court 
below, are “Joseph Tabor, John R. Shaw, and David 
‘{atum, trading under the name and firm of Tabor, Shaw 
& Tatum,” and in their petition they set out a note exe- 
cuted to “Tabor, Shaw & Tatum.” The words “trading 
under the name and firm of Tabor, Shaw & Tatum,” are 
merely descriptive of the persons suing, and do not 
amount to an averment that the note set out was exe- 
cuted to the plaintiffs by that name. For any thing ap- 
pearing on the face of the petition, the “Tabor, Shaw & 
Tatum,”’ to whom this note was executed, may not have 
been the plaintiffs in this action. If the note set out was 
executed to the plaintiffs below by another name, it was 
necessary to aver that fact in their petition, and for want 
of that averment, the petition is bad, and the error is 
not cured by the statute of jeofails. 

Judge Tompxins concurring in this opinion, the judg- 
ment of the circuit court is affirmed. : 

McGirx, Judge.—I do not concur in the foregoing 
opinion. 
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Watson v. Tue Srate. 


On an indictment for murder, the jury may find the defendant guilty 
of manslaughter. The 14th sec. of the 9th art. of the act concern- 
ing crimes and punishments, has not altered the common law rules, 
so far, at least, as this offence is concerned. Quere—how far this 
section will affect indictments for arson, burglary, forgery, &c. 
Will it enable the prosecutor, on an indictment for one degree of 
either of these offences, contrary to the settled rules of the criminal 
law, to convict defendant of another degree, totally dissimilar in its 
character? 


P. Cole, counsel for appellant: 

Upon an indictment for murder, at common law, it is 
conceded, the accused, could be convicted of manslaugh- 
ter; but, under the statute of this State, with regard to. 
crimes and punishments, it is respectfully submitted this 
cannot be done. Murder, under the statute, consists of 
two degrees, (Digest, 167:) The first degree is punisha- 
ble with death; the second with not less than ten years’ 
imprisonment in the penitentiary. Manslaughter, by the 
same statute, consists of four degrees, the first whereof 
is punishable with five years’ imprisonment in the peni- 
tentiary, and the other degrees for a less period of time, 
(Digest, 170.) The legislature appears to have contem- 
plated distinct crimes in the graduation of these offences, 

32 
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sept. Term, and makes use of the terms murder and manslaughier as 
1838. generic, and the several degrees as species of the offence, 
vm —4 Bl. Com; Digest, 214, sec. 14. 
oie ) I for the S 
v. . S. Brickey, (circuit attorney,) counsel for the State: 
— This Pe no to era § but one question for the 
consideration of this court. Ona trial for murder, can a 
jury find the defendant guilty of manslaughter, and the 
court render judgment on that finding? It certainly will 
not be denied that, at common Jaw, the jury could acquit 
the defendant of murder, and find him guilty of man- 
slaughter. I will not trouble this court with authorities 
to prove this position, because it is too well established 
to require the production of authorities. The question, 
then, arises, has the statute altered the common law in 
this particular? It seems not; for notwithstanding the 
statute has graded murder from the first to the second 
degree, and apportioned the punishment accordingly, | 
have not found the common law rule, as above laid down, 
changed—Digest, 167, sec. 1, 2; do. 168, sec. 5, 6, 7, 8; 
do. 170, sec. 21, 22; do. 214, sec. 14, 15. 


McGinx, Judge, delivered the opinion of the court. 


At the November term of the circuit court for the 
county of St. Francois, for 1837, Watson was indicted 
for the murder of Patrick Castello. The jury found the de- 
fendant not guilty of the murder, but guilty of a 
ter in the first degree, and sentenced the prisoner to the 
penitentiary for five years. - 

The defendant moved the ceurt for a new trial; be- 
cause the indictment is for murder, and the finding of the 
jury is for manslaughter, an offence for which the defen- 
dant was not indicted. This motion was overruled. The 
defendant moved, a!so, in arrest of judgment, which was 
also’ overruled. The counsel for Watson now relies on 
the same matter to reverse the judgment of the circuit 
court. 

os indietment [understand the point now made to be this, to wit: 
jury may fnd the CaN the jury, on an indictment for murder, find the de 
defendant guilty fendant guilty of manslaughter only? Mr. Cole, the 
ay org counsel, admits that, at common law, this might be done; 
the 19th art-of Ut he insists that, by the Revised Code of 1835, the law 
theact concern- is otherwise. By the 1st section of the 3d article of the 
ingcrimesand statute respecting crimes, (Revised Code, 167,) it is de- 
punishments, has “red that certain murders shall constitute the first de- 


not altered the ; * 
common law gree; the 2d section declares certain other murders shall 
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stand in the second degree; the 3d section declares the sgpr, rxrw, 
punishment. The 7th section declares certain forms of 138, 
murder at common law shall be manslaughter; it also we xe 
places this‘manslaughter'in the first degree. The statute © Watson 


v. 
The State. 


then proceeds to make, in all, four degrees of manslaugh- 
tery up to the 20th section, inclusive. - 

The 8d article of the stgtute ‘proceeds to define pyics. so tar at 
and classify arson. The ist section declares the first least, as this of- 
degree, which consists in burnmg a dwelling house, &c. fenceis concern- 
in the night time, “Four degrees of arson are created by ¢* ,,27ere— 8°" 
this article; the last instance of which, in the fourth de- will affect indict- 
gree, is the burning of ‘stacks of grain, standing grass in mente for arson, 
a field, a fence, or toll bridge, in the day ‘time. Fag nh 

The statute then proceeds to classify and lay off, in de- ble the prosecu- 
grees, burglary and'forgery, &c.: In the 14th section of tor on an indiet- 
the 9th article'of thé statute, (Rev. Code, 214,) it is'de- ores of ot sae 
clared that, “upon an indictment for any: offence ‘consist- these offencee, 
ing of different degrees, as prescribed by this act, the’ jury contrary ‘0 the 
many firid the accused not guilty of ‘the offence charged fy .:nal lew 
in the indictment, and.may find him guilty of any degree to convict defen- 
of such offence inferior to that charged in the indictment, 0 of — 
or of an attempt’to commit such offence.” Gittetias in ive 

The argumeht-of Mr. Cole, of counsel for Watson, is, character? 
that under this indiétment, and by thelaw, the jury could 
only have found the ‘defendant gailty of ‘murder’ in the 
second degreé, ‘because in murder there are, by the:sta- 
tute, only two degrees; that murder is the genus, and the 
degree the’‘species, and that manslaughter is no'species 
of murder.’ ‘F do not think this is the true meaning ol 
the statute; because, to admit it be so, it will involve the 
statute in difficulties too great to be tolerated. 

Take this construction as regards arson; let arson be 
the genus, and then indict a man for the first degree, 
which is burning a dwelling house in the night times in 
this case, the charge ‘will be that the defendant wilfully 
and maliciously burnt a dwelling house in ‘the night time, 

‘To meet this, the defendant comes prepared. “Che State 
gives no evidence whatever of this, but proves a case in 
the fourth degree, which is the burning a stack of grain, a 
bridge, or grass in a meadow, a fence, and the like; and 
the defendant is, without any honest notice of the accu- 
sation against him, as the constitution requires, convicted 
of an oftdads for which he never was indicted. Such, 
also, would be the consequence, if a person were indicted 
for burglary and forgery; which consequences induce me 
to seek for some other interpretation of the 14th section, 
‘Above cited. I then conclude, the general words of the 
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14th section should be restrained so as to accomplisit the 
purposes of justice, instead of being made a snare to the 
citizen. This,I think, may be done; at any rate, it may 
be done so far as regards the charge of murder and the 
offence of manslaughter. In regard to the charge of 
murder, the common law is, and has been for along time, 
that on an indictment.for. that offence the jury may find 
the defendant guilty of a homicide less than murder, (as 
manslaughter or excusable homicide.) So far as regards 
the liberty given by the statute in this case, that the jur 
may find the defendant guilty of a less degree of theo 
fence than that charged in the indictment, the statute has 
not been complied with; if it.had, the finding would have 
been murder in the second degree. But the jury were not 
required to do this, but permitted; still they have availed 
themselves of a common law right, which is, on anindict- 
ment for murder, to find the defendant guilty of manslaugh- 
ter only. But again, the statute makes two degrees of mur- 
der; but the indictment does not distinguish for which 
degree of murder the prosecution goes, nor do lL *. 
any indictment will ever be formed on that plan. oe 
could, therefore, beno ground in this case for the applica- 
tion of the 14th section. Furthermore, at common law, 
homicide is the genus of murder—manslaughter, &c. are 
the species. Then, on an indictment for murder,gener- 
ally, the jury may find the defendant guilty of the. least 
criminal of the species; and this, I think, is all the legis- 
‘lature intended. by the 14th section, so far as murder is 
concerned; so that in this way the spirit of the 14th, sec- 
tion can be complied with, though perhaps the letter of it 
cannot. How far the spirit of the 14th section can be 
complied with in other cases specified in the statute, | 
need not now consider, though it seems to me there. will 
be great difficulty in the matter. My opinion, then, is, 
that there is no error in the judgment of the circuit court 
of St. Francois county, and Judge Tompkins concurring 
herein, the same is affirmed, with costs. 


Fowaros, Judge.—I do not concur. 





FOURTH JUDICIAL DISTRICT. 


Rayan, &c. v. Perry, avm’r. 


1. . A» presented a claim against the administrator of B,Jin the county 
court, and the county court giving judgment agdinst him, he took 
a writ of error from the circuit court, by which circuit court the 
judgment of the county court was reversed, and the suit remanded. 

eld, that this decision of the circuit court Was such an one as could 
be appealed from. 

2. The error assigned by the plaintiff in the cireuit court was, that he 
(the plaintiff had not filed an-affidavit, in pursuance of the 9th sec. 
of the 4th art. of the administration act. If this be error, though it 
does not follow from the silence of the record, inasmuch as the oath 
required by the act might have been administered ore tenus, and 
coated ice plainlif ¢ not appear on the records, it is clearly such an 


one as the plaintiff could not complain of, and we showed that the 
& 


county court properly disallowed the claim. Ju 

cuit court reversed with coste. 

P. Cole, counsel for appellee: 

There was error in the judgment of the county court, 
and the circuit court, therefore, did not err in reversing 
the same, for the following reasons: ; 

1. There was no affidavit or oath made or filed in the 
county court, upon the exhibition of demand by Perry, as 
administrator, as required by law. 

2. The judgment given against Perry, administrator, 
is a judgment against him personally, and not in his rep- 
resentative character. 

3. The county court had no legal power to render a 
judgment against Perry, administrator, for costs. As to 
jurisdiction, see Odle v. Clark, 2 Mo. Rep. 12; Jones v. 
Reed, 1 John, Cases, 20; 1 Mo. Rep. 751. As to judg- 
ment, see McLaughlin v. McDonald, 1 Mo. Rep. 684; 
and as to the power of the county court to give judgment 
for costs, see Mo. Laws, titles “Administ: ations,”Costs,”’ 
“ Judgment,” and “ Decree.” 


J. S. Brickey, counsel for appellant: 

The circuit court erred in refusing to dismiss the writ 
of error and the cause, for the following reasons; 

1. Because the writ of error in this case is unauthori- 
zed by law, and the party might have taken, an appeal, 

2. Because no writ of error lies in probate causes 
from the circuit to the county court. 

3. Because the circuit court, Mas no jurisdiction of the 
case—8th sec. 5th art. of the Constitution; Matson v. 
Dickerson, 2 vol. Mo. Rep. 340; Digest, 570, sec. 2; do. 
63, sec. 1; do. 63, sec. 2. 


ment of the eis- 


McGing, Judge, delivered the opinion of the court. 


Perry, ‘as administrator of Ennis, presented a claim 
against Rankin & Honey, the representatives of Honey, 
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srrt. Term, deceased, for a demand due to his intestate from the in- 

1838. testate of Rankin & Honey. On the trial of the cause, 
ww the county court gave judgment against Perry. He then 
Rankin, &c. took a writ of error from the eircuit court; and when 
the same was brought there, he assigned for error: 
1. That there is no legal judgment in the case. 2, That 
there is no affidavit filed in the case by the plaintiff, as 
the law requires. 3. That the proceedings are irregu- 
lar, &c. The defendants jvined in error, and the court 
reversed the judgment in the case, and remanded it to 
the county court. Rankin & Honey appealed to this 
court. 

Mr. Cole, of counsel for the defendant, Perry, has 
A'preaenteda2 made a motion to dismiss the cause; because he alleges 
claim against the that the judgment of reversal of the circuit court, is not 
= 9 apa of such judgment that a writ of error ox appeal will lie 
mg from. This court think this objection is not well found- 
eounty court giv- ed. ‘The 7th section of the 7th article of the act to re 
ing judgment  gulate practice at law, (Rev. Code, 420,) says, “every 
cee writ of ere person aggrieved by any final judgment or decision of 
ror from the cir- any circuit court, may appeal.” The law regarding a 
cuit court, by —_writ of error is the same. It is most clear the decision 
court the judg- Must be final on the point, and the cause must, by that 
ment of the coun- decision, or some other one in the. cause, be disposed of 


ty court wasre- before the same can be in a condition to be brought to 
versed, and the . : 

writ jremanded. this cour t. hs 4 
Weld,thatthisde- In this case the decision was, that the defendants’ deti- 


cision of the eir- sion in the county court be reversed. This decision de- 

such ou onese stroyed the judgment which the defendants had in their 

could be appealed favor; and if this judgment was erroneously reversed by 

irom. the circuit court, the judgment reversing it should be re- 
versed; then the effect will be to restore the judgment of 
the county court. I am, then, of opinion, the motion 
should be overruled. 

This motion being overruled, the next inquiry is, did 
the circuit court of Jefferson county err in reversing the 
judgment of the county court? I think the circuit court 
did err in doing so. The first error assigned is, that the 

: laintiff, Perry, had not done his duty to entitle him to 
bi cay ensign Fig suit; and now, that the judgment is against him, he 
F plainti - 2 
ia the circuit Wishes to take advantage of his own neglect, set the 
eourt was, thathe whole aside, and begin again. The law, as found im the 
(open) bet 9th section of the 4th article of the administration act, 
vit. in pursuance (Rev. Code, 56,) declares, that “no county court shall al- 
ef the 9th sec. of low any demand against any estate, unless the claimant 
the 4th art. of the F+s¢ make oath in open court, or file.an affidavit with such 


or aie bs claim, that he has allowed all just credits,’ &c,, By this, 


Vv. 
Perry, Adm’r, 





Bpoenm< PSS GG & 


oo 9 O82 e& om Bs 


> a 
a 


FOURTH JUDICIAL DISTRICT, 503 


we see the oath may be made in open court oretenus; then sppr, reRx 
it will not appear on record at all; or, if it suits his conve- 1838. 
nience better, he may, when he presents his claim, filethe 0s, 
affidavit with the claim. This is not intended to be the Perry, Adm’r. 
foundation of the plaintiff’s cause of action, but is some v. 
: “ ; ‘ ; Alford, Adm’r. 

security against unjust claims on dead men’s estates. ’ 
This security the court must take before they allow a error, though it 
claim; and if the claimant will not give it, the court must 40s not follow 
adjudge against him for that reason, if there be no other. If {im ‘he silence 
the court will do to the contrary, the other party may make asmuch as the 
this the subject of objection, and save the matter by a 0th required by 
bill of exceptions. But, in this case, if the plaintiff will ;hesctmight 
not make the oath in open court, nor has not filed his istered ore tenus, 
affidavit, the court cannot but give judgment against him #84 consequently 
and disallow his claim. There is no error on this point ¥0v4 not sppear 
in the judgment of the county court. ‘4g clearly such an 

The other objection to the decision of the county one as the plaintyf 
court is equally unfounded; it is, that the court had no tate od: yo 
power to give the judgment. The third is general, and showed that the 
there is nothing in it. The circuit court, therefore, erred county court pro- 
in reversing the judgment of the county court, and the Me aisle. Jote- 
judgment of the circuit court is reversed, with costs, the ment of the eir- 


other judges concurring herrein. cuit court rever- 
sed with costes, 


Peery, apm’r. v. ALFORD, aDM’R. 


McGirx, Judge, delivered the opinion of the court. 


This case is, in all respects, like the foregoing case of 
Perry against the administrators of Honey, except that 
this cause came here by a writ of error, and not by ap- 
peal. I see no reason for any other opinion than that in 
the foregoing case. The motion to dismiss the writ of 
error is overruled, and the judgment of the cireuit court 
of Jefferson county, reversing the judgment of the county 
court, is hereby reversed, the other Judges concurring 
herein, with costs. 
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Smrrn v. ANTHONY. 


1. A plaintiff, on an appeal to the circuit court from a justice of the 
peace, cannot amend or alter his cause of action, after the appeal is 
filed in the cireuit court. 

2. Quere. In an appeal from a justice of the peace to the circuit eonrt, 
would the plaintiff be entitled to a bill of discovery, the suit not 
having originated in a court of record? He is certainly not entitled 
to a discovery of matters immaterial to the issue, in any case. 

3. In anaction on a guaranty, wherein defendant wrote to plaintiff “that 
B. would call on him to purchase a horse, and if he sold, he must 
take B’s note, and he (defendant) would be responsible for the pay- 
ment on his (B’s) return;” plaintiff must prove that he gave defen- 
dant notice that he had sold on the faith of the guaranty, and that 
he looked to him for payment. 

Scott & Ziegler, counsel for appellant: 

Points in the case.—1. Can a plaintiff amend his cause 
of action on an appeal from a justice of the peace, after 
the appeal is filed in the circuit court? 

2. Can the plaintiff, on such amendment, increase, 
vary, or alter the nature or quantity of the demand? 

3. Can the plaintiff below file a bill of discovery in 
cases originating before a justice of the peace, after the 
same is filed by appeal in the circuit court? 

4. In all cases of suits on a guaranty, must not the 
plaintiff prove that the credit was given on the guaranty! 

5. Must the plaintiff not prove that he gave the de- 
fendant notice that he had accepted the guaranty, before 
he can recover? 

6. Is not tke plaintiff bound to prove that he advan- 
eed the credit on the faith of the guaranty, and to what 
amount he held the defendant liable? 

Rev. Code of 1635,p. 473, sec. 5; 2 vol. Mo. Rep. 11, 
Casey v. Clark; 2 vol. Mo. Rep. 12, Odle v. Clark; 3 vol, 
Mo. Rep. 55, Bartlet v. McDaniel; Rev. Code ef 1835, 
p- 371, sec. 16; Rev. Code, p. 117, sec. 1, clause 2; Rev. 
Code of 1835, sec. 1, clause 2; 3 Kent’s Com. 121-2; 
Stat. of 1835, p. 117, sec. 1, clause 2; 5 East’s Rep. 10, 
Wayne v. Walters; 1 Mo. Rep. 535; 9 Cranch, 153; 2 
Stark. Ev. 370-1; 2 Stark. Ev. 649; 1 Stark. Ca. 192; 
2 Stark. Ev. 650; 2:Taunton, 206; 2Stark. Ev. 649, note 
h.; 2 Stark. Ca. 371; 1 Stark. Ca. 10; 3 Wheat. 152, 
note of Wheaton; 4 John. Rep. 476; 10 John Rep. 180; 
1 ‘Maule & Selwyn, 557; 3 Wheat. 154, note of Wheaton; 
7 Cianch, 69, 92; 2 Stark. Ev. 650, note 1; 7 Cranch, 
69; 17 John. Rep. 134; 2 Stark. Ev.°650; 1 Mason’s 
Rep. 323, 371; 16 John. Rep. 67; 2 Stark. Ev. 650, note 
1; 3 Con. Rep. 438; 7 Peter’s Rep. 113; 3 Kent’s Com. 
123-4, note b; 5 East’s Rep. 10, Wayne v. Walters; 7 
Pater’s Rep. 113; 3 Kent’s Com. 123-4, note b. 
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P. Cole, counsel for appellee: SEPT. TERM, 
The appellee relies upon the following points in sup- 1838. 
port of the judgment: ow 
1. There was a substantial performance of the contract Smith 
as proposed by appellant, on the part of the appellee. 

9, The contract was not complied with on the part of 
the appellant. 

3. If errors have been committed by the circuit court, 
they are not prejudicial to appellant. 

4. The verdict was warranted by’ the evidence—3 


v. 
Anthony. 


Enwarps, Judge, delivered the opinion of the court. 


In this case, Smith addressed the following letter to 
Anthony: 

“Col. Wm. Anthony—Dear sir: Wm. Mitchell, jr., 
will probably call on you to purchase your horse, and 
should you conclude to sell, youcan do so. Take his 
note, and I will be responsible for the payment on his 
return. Respectfully, Zenas Smith. redericktown, 
20th November, 1833.” 

Anthony sold Mitchell his horse, and Mitchel{ carried 
him to Alabama and returned in “bad circumstances.” 
Anthony sued Mitchell and recovered judgment, and 
took out execution, but found no effects to satisfy it. 
He then sued Smith, on the above guaranty, before a 
justice of the peace, and had judgment, from which 
Smith appealed to the circuit court. The circuit court 
permitted Anthony to file a bill of discovery, and com- 
pelled Smith to answer. On the trial, Anthony gave in 
evidence the above guaranty, the bill of discovery, and 
the answer; and proved by a witness that in November, 
1833, Mitchell got wwo horses of Anthony—one a brown, 
valued at sixty-five dollars, and one a sorrel, valued at 
seventy dollars; that Mitchell received and took away 
the horses; that he went to Alabama to make sales; and 
that in about. three months he returned without the hor- 
ses, and in bad circumstances. Anthony had verdict 
and judgment, and Smith moved for a new trial, and al- 
leged, among other reasons for granting it, “that there 
was no evidence that Anthony ever gave Smith notice 
that he had sold the horse to Mitchell on the guaranty, 
and looked to-him for payment.” This motion was over- 
ruled, and Smith appealed to this court. oe 

Several points are made by the counsel for the appel- 4 a ee 
lant, some of which do not arise out of the record in the cuit eourt from © 
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sxPT. Term, Cause. It is first insisted that the plaintiff had no right 
1838. to amend his cause of action after the appeal was filed in 
the circuit court. It does.not appear that he did so; but 
Smith if the circuit court had permitted him to amend, by filing 
a new cause of action, it would clearly have been error, 
The statute provides, that “the same cause of action, and 
justice of the | 0 Other, that was tried before the justice, shall be tried 
peace, cannot _in the circuit court upon the appeal; and no. set-off shall 
amend or alter his be pleaded in the circuit court that was not pleaded be. 
cause of action, fore the justice, if th d on the per. 
chor the appeal is justice, if the summons was served on the per 
filed in the circuit son of the defendant’’»—Rev. Code, 1835, 371, sec, 16, 
court. The circuit court permitted the plaintiff to file a bill 
iden datiniied: of discovery in the cause, and required the defendant to 
peal froma justice 228wer. ‘The counsel for the appe:lant assign this for 
ofthe peaceto error also, but do not insist upon it in argument. The 
the id the plein satute provides, that “either party to a suit in any court 
beentitled toa f record shall be entitled to a discovery from the other 
bill of discovery, party, of all matters materia] to the issue in such suit, in 
the suit not a all cases where the same party would, by the rules of 
courtofrecord? He @quity, be entitled to the same discovery in a court of 
is certainly not equity in aid of such suit’—Rev. Code, 1835, 462, sec. 
entitled ‘sg dis- 10. But whether a bill of discovery will or will not lie 
cnmnaterial to the in a case like the present, is a matter that will not now 
issue, in any case. be decided. To dispose of this cause it is sufficient to 
decide that the matter here sought to be discovered— 
that is, whether the defendant did not verbally guaranty 
the payment for another horse than the one alluded to in 
the above letter—is immaterial to the issue in this suit, 
and, therefore, the defendant should not have been com- 
pelled to answer. To entitle a party toa discovery, the 
suit must be pending in a “court of record,” and the matter 
sought to be discovered must be “material to the issue.” 
a It was not proved that Anthony ever gave Smith no- 
guaranty,where- tice that he had sold the horse to Mitchell on the guaran- 
indefendant — ty, and thathe looked to Smith for payment. The coun 
eet oe as sel for the appellant insist that this should have been pro- 
call on him to pur- Yd, to entitle Anthony to recover, and that as it was 
chase a horse, and not proved, the court erred in overruling the motion for 
if he sold, he must g new trial. 
Se cacmeteas “In an action brought upon a guaranty, unless the ia- 
would be respon- Strument given in evidence as such, purport to be an ab- 
sible for the pay-golute and conclusive engagement, the plaintiff must 
erat,” plaiatifr Show that he gave notice to the defendant that he accept: 
must prove that edit as such”—2 Stark. Evi, 371; 2Con. Rep. 423. 
hegavedefendant instrument here given in evidence, does not purport to 
nog.ve et.ho ned be an absolute and conclusive engagement, and Anthony 


of the guaranty, should, therefore, have notified Smith that he gave Mitch- 


Vv. 
Anthony. 
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ell credit for the horse on the ground of the guaranty. szpr. ream, 
This notice may have been necessary to enable Smith to 1838. 
regulate his conduct in regard to the payment of the wane 
debt; to prepare the funds for payment; to get the amount Gallaher & Me- 
out of Mitchell, or, perhaps, to reserve a sum that may Cabe v. Hunter. 
have been due from himself to Mitchell, and which, if 

ignorant of the acceptance of the guaranty by Anthony, 034 him for pay. 
he may have paid over to Mitchell. Notice of the ac- ment. P 
ceptance of the guaranty should have been proven, and 

as it was not, the. court erred in overruling the motion 

fora new trial. The judgment ought, therefore, to be 

reversed, and the other judges concurring, it is reversed, 

and the cause remanded. 





Gattauer & McCase v. Honrer. 


One Gallaher died, leaving a tract of land, a widow and several chil- 
dren. The widow and five of the children, who were of age, sold 
the land to one MeCabe, who thereupon took possession. One 
of the children (James) who was not of age, at the time of this sale, 
about four years after became of age and received from his elder 
brother, who had negotiated the above mentioned bargain, his por 
tion of the purchase money, and expressed verbally his acquiescence 
in the sale; but about a year afterwards, executed a title bond for 
his interest in said land to one H., who conveyed shortly after to 
the complainant, Hunter. McCabe, shortly after this conveyance te 
H.,took from James a conveyance. Held, that Hunter, the assignee 
of H. had no claim to the aid of a court of equity, as his title bond 
from James gave him rotice of McCabe's possession, and should at 
least put him upon inquiry into the nature of McCabe’s title. The 
be nse of Hunter and McCabe being, at least, equal, the legal title 

McCabe must prevail. 


APPEAL from the circuit court of Washington county. 


Scott & Ziegler, counsel for plaintiffs in error: 

Several questions are presented: 1. Did not the sale, 
by George Gallaher to McCabe, of the interest of James 
Gallaher, with his knowledge and consent while under 
age, accompanied by his ratification and approval when 
of age, give McCabe a good title? 

2. Could not McCabe, on the verbal ratification of the 
sale by James and his receipt of his pay,(McCabe being 
in fossession,) have enforced a specific performance as 
against James? and, if so, was it not competent for him 
to take a deed for. what he could have enforced in equity? 

3. Was not the possession of McCabe. notice to Ha- 
verstick and Hunter of his prior right, and did they not 
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Gallaher & Me- 
Cabe v. Hunter. 
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purchase of James with both actual and constructive 
notice? : 

4, Wasit not competent for McCabe to perfect his tj. 
tle by deed from James, in pursuance of his prior con. 
tract, even if he had known of the existence of the bond 
of James to Haverstick? 

5. Had McCabe any notice, actual or constructive, of 
the transactions between Haverstick and James Gallaher 
or Hunter? 

6. Had not Haverstick and Hunter both acted in bad 
faith; and can they, not having clean hands, ask a decree? 

7. Has not McCabe acted im good faith, and who has 
the superior equity in the case? 

P. Cole, counsel for defendant in errer: 

The defendant below, McCabe and Gallaher, make a 
general assignment of error; but it appears to me there 
are but two points in his defence: 

1. That he is a purchaser from George Gallaher, who, 
he alleges, sold the land of James when a minor; but 
James affirmed the sale after he came of age; yet the wit- 
nesses and his sale to Haverstick proved that ke disaffirm- 
ec it. 

2. That he, McCabe, bought the land in suit of James 
Gallaher himself, without notice. 


Tompxins, Judge, delivered the opinion of the court. 


Hunter commenced his suit in chancery against Galla 
her, McCabe, and one Haverstick. Haverstick failing to 
answer, the bill as against him was taken as confessed, 
and the circuit court entered up a-decree against Galle 
her and McCabe, on the bill, answer, and evidence given 
in the case; and to reverse that decree this appeal is pro- 
secuted. 

The complainant states in his bill, that some time in 
the year 1825, one David Gallaher died possessed of a 
certain tract of land in said county of Washin yb 
intestate, and leaving a widow and several children} 
that on or about the 21ist day of February, in the’ year 
1835, James Gallaher, the defendant, one of the ‘heirs of 
the said David, by writing, under his hand and seal, ac- 
knowledged that he had sold to Jacob Haverstick all his 
interest in the said tract of land, which is deseribed in 
said writing as the land on which said McCabe ‘then 
lived; and that afterwards, (to wit, on the 6th July, 1835) 
said Haverstick sold and transferred’ all the interest he 
had acquired in said land to said Hunter; and that after 
the sale by James Gallaher, as aforesaid, to said Haver- 
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stick, he had, on the 2ist March, 1835, by his deed sold sgpr, term, 
to said McCabe the same land sold by him, as aforesaid, 1838. 
to Haverstick. . The biil further states, that at the time wenn 
he purchased, and also before he had paid the considera- Gallaher & Me- 
tion money, McCabe had notice of the sale by Gallaher to. Cabe v. Hunter. 
Haverstick. The answer of James Gallaher denies that 
he gave McCabe notice of the sale by him to Haverstick. 
The answer of McCabe denies that,he had any notice of 
the sale by James Gallaher to Hayerstick before he had 
purchased the Jand from James Gallaher. 

Geo. Gallaher, a witness, states that in the year 1830,his 
mother and five of the childrenof his father, then deceased, 
which were of age, agreed to sell the land on which his. 
father died; that McCabe became the purchaser; and : 
that he, George, being then of lawful age, became agent he Gallaher di- 
to pay their dues to the children as they severally be- of leeds pie 
came of age. After the sale of the land by the widow and and several chil- 
the children, then of competent age, to McCabe, in 1830,he eh r oF veer 
states that James and J at, had arrived at years of maturi- children. whe 
ty, and had received from. him their pay for their interest were of age, sold 
in the land, and appeared satisfied. This testimony of tee gg 
George Gallaher was taken in July, 1837, and the bond aeoconnts coal 
of James to Haverstick was dated in February prece- possession. One 


ding, and the deed to McCabe in March, about four weeks ° the children 
(James) who was 


not of age, at the 


later than the bond to Haverstick. Fromm the testimony 
of Reyburn, another witness, it appears that James re- time of this sale, 
ceived from his brother George a mare in part pay for his *°ut four years 


interest in this land, in the spring of 1834; and George seeping cial 


testifies that James was then of lawful age, and by recei- from his elder 
ving his pay and: expressing his satisfaction at the sale, he brother, who had 
may be said to have confirmed it verbally. The statute -y ovo montianed 
of fraud is not set up here, and indeed there is no person bargain, his por- 
toset itup. JamesGallaher does not contest the claim ‘on of the pur- 
of McCabe, but is co-defendant, and is desirous to estab- teeth teak. 
lish the claim of McCabe; and neither Haverstick nor ly his acquies- 
Hunter (his assignee) can claim any favor in a court of ceone the sale; 
equity. Five years before the sale by James to Haver-aierwards, occ, 
stick, of his individual interest, George and the children cuted atitle bond 
then competent to convey, had joined with their mother {or his interest in 
in asale to McCabe, and had received pay for the whole }7. who conveyed 
land; one year before the said sale to Haverstick,. James shortly after to 
had come of age, and received his pay from George. It - pg 
does not appear. that the deed from. the widow and the shortly after this’ 
children, then of lawful age, had been recorded, but the conveyance to Hy 
bond of James to Haverstick shows that Haverstick had ‘ook from James a 
notice of McCabe’s occupancy of the land for such a yyvi9. that Hun- 


length of time as ought to have put on foot an inquiry as ter, the assignee 
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sept. Terw, tO McCabe’sclaim. McCabe took a deed from James to 
1838. secure his title to the land which, five years before, he 
wen had bought from the widow and children, then of age, 
Friar v. Ray, and for which he had paid the purchase money, and for 
his interest in which James had, one year before, receiv. 
of H., had no. aor, Bis portion of the purchase money, and the sale of 
rolieaaasion: which he had verbally confirmed. McCabe recordedim. 
as his title bond mediately the deed from James to himself, but the bond 
aay ee. from James to Haverstick had not been recorded. ‘Tes. 
Cabe’s posses- _timony was given to affect McCabe with notice of the 
son,and should sale by Jamesto him. It does not seem to me to bems- 
-s a omer terial in this case; for even if McCabe were proved to 
te the nature of Have had information of the sale, yet Haverstick equally 
McCabe’s title. had notice of the sale of the whole tract to McCabe five 
The equities of years before. ' 
babe telng, a The circuit court, then, in my opinion, committed error 
least. equal, the in decreeing the land to Hunter on the testimony there 
— La Ppt aye given. Its decree ought, then, in my opinion, to be re 
wl Versed, and the ccmplainant’s bill dismissed; and the other 
Judges of this court concurring, its aecree is reversed, 


and the bill dismissed. 





Frur v. Ray. 


The proceeds of land sold by the sheriff, under two executions, both 
issued on the same day, and both delivered to the sheriff on the 
same day, must be appropriated by the sheriff to the satisfaction of 
the eldest judgment first, and not divided pro rata, A judgment ob 
tained on the first dey of the term, is older than one obtained the 
succeeding day of the same term. The English doctrine regardi 
the whole term as one day, and making each judgment relate bac 
to the first day of the term, is not in force here, being contradicted 
by the letterand spirit of our Statutes and the unvaried practice t» 
der them, 

J. Scott, counsel for plaintiff in error: 

The question is, wether Friar was not, as having the 
prior lien, entitled to the whole proceeds of the sale; and 
did not the circuit court err in ordering a pro rata pay- 
ment thereof?—2 Tidd’s Prac. 849; 1 Will. Rep. 393 3 
Salk. Rep. 212; 1 Will. Rep. 37, 39; 7 Term Rep, 20, 
24; do. do. 20, 24; 4 Kast’s Rep. 534; 7 ‘Term Rep, 20, 
24; 1 Black. Com. 59, 60; 1 do. do. 89; 2 do. do. 141; 
Co. Lit. 135; Stat. 339, sec. 1, 2; do. 339, sec. 3; do. 34], 
sec. 28, 29, 30; do. 259, sec. 45; do. 253, sec. 5; dow 259, 
sec. 45; do. 41, sec. 28, 29, 30; 8 John. Rep. 347-83 11 
do. do. 228. 


J. S. Brickey, counsel for defendant in error: 
The only question for this court to determine is, did 
the circuit court decide correctly in ordering the sheriff 
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to pay a portion of the money on each execution, ac- sxpr, TERM, 
cording to the amount received for the land, and the 1838. 
amount of each execution?—Digest, 256, sec. 19; do. 

$39, sec. 4, 5. Friar y. Ray. 


McGuire, Judge, delivered the opinion of the court. 


In July, 1837, in the circuit court of St. Francois 
county, J. F. Hickox confessed a judgment in favor of 
Friar for nine hundred and fifty dollars debt, and forty 
dollars and seventy-five cents damages. This was done 
on the 18th of July; on the next day, Hickox confessed 
a judgment in the same court to J. S. Ray, for three hun- 
dred and fifty dollars and sixty-five cents. On the 31st 
July execution issued on both judgments; and on the 17th 
of August, both executions were put into the hands of 
the sheriff. The sheriff advertised the debtor’s land for 
sale to satisfy both executions, and the land was accord- 
ingly sold. The sheriff brought the money into court, 
and prayed the court to order him how to pay it over. 
Friar insisted before the court that he was entitled to the 
whole of the money; and Ray insisted, by his counsel, 
that he was entitled to a portion, to be regulated in re- 
gard to their respective debts. x6 

The circuit court ordered the money ‘to be divided be- 
tween the parties, in proportion to their respective debts. 
Friar has brought the matter here by writ of error. Mr. 
Scott, of counsel for Friar, insists the court erred; the 
error assigned, is the order making the pro rata payment. 
The counsel for the plaintiff relies on the 34th and 35th 
sections of the act respecting judgments and decrees— 
Rev. Code, 339. The 3d section declares that “liens The proceeds of 
shall commence on the day of the rendition of the judg- lends, sold by the 
ment or decree, and shall continue for three years, subject sieodieud beak 
to be revived,” &c. The 4thsection says: “The sale of issued onthe 
land under a junior judgment shall pass the title of the fame day, and 

; ‘ sire oth delivered to 
defendant, subject to the lien of all prior judgments OF ihe sheriff on the 
decrees then in force.” The 5th declares: “ ‘The money same day, must be 
arising from such sale shall be applied to the payment of A ee by 
the judgment under which it may have-been sold.” It satisfaction of the 
appears to me, no words can be used which can make the eldest judgment 
matter more clear than it is made by the statute. The an gry nro divi- 
elder judgment maintains ‘its lien, ti'l satisfied, let what jcayent obtain, 
will happen; the consequence must be, to make this true, ed on the first day 
that if it should happen that there be two executions of nly term, is — 
equal date, and both delivered to the sheriff at the same (i.scd the ecco 


, tained the second 
time, and a sale made under both, that the money must day of the same 





512 SUPREME COURT OF MISSOURI. 


sept. Tera, be paid to satify the oldest lien. If the money in such 
1838. case be divided, then the statute is defeated. On ‘this 
wenn = part of the statute 1 do not see how there ought to be any 
Friar v. Ray. doubt.. But Mr. Brickey, for Ray, insists that his judg- 
ment is of equal date with that of Friar, and therefore 
wel The Eng- the pro rata order is right. Tosustain this view, he con- 
garding the whole tends that, in law, the whole time is but one day. admit 
term as one day, that in England, for some purposes, it was so considered. 
ond making each But the counsel for Friar, in my opinion, has well a 
“ mens reiate ‘that by our legislation natural days are to be regarded,in 
day ot the term, reference to this matter. In England, all judgments. re- 
is not in force ated to the first day of the term; but our law requires 
mY ser pre the exact day to be noted, and says from that day the 
letter and spirit of lien shall commence: that the whole term was to be re- 
ourstatutes and garded as one day, was amere fiction. I take it to be 
= se ne sng entirely and universally true, that in every instance inour 
' laws, where the word day is mentioned, a natural day is 
meant. For instance, the party shall appear to a sum- 
mons on the first day of the term, and plead within the 
first six days of the term, &c. The clerk shall set a pro- 
per number of causes for each day. This is another in- 
stance, and they might be multiplied to a great extent. 
But the counsel ae relies on the Statute, page 256, 
section 19.. This section declares, that “the several sher- 
iffs shall, upon the receipt of a writ of execution, without 
fee, endorse thereon the day of the month and year when 
the same came to hand.” And then the section says: “if 
two or more writs of execution shall be delivered on the 
same day, against the same person, rag ag have equal 
rank, and be-executed. accordingly.'” This command of 
the law can. well be complied with in regard to personal 
property; because in that case there is no lien before the 
delivery of the.execution, nor afterwards till there bea 
levy: then the lien on the personal property commences. 
Both liens shall in such case commence at once, and the 
money made by the sale of goods shall be divided. But 
in the case of land being-sold. the preference begins with 
the date of the judgment. If these two judgments were 
of the same age, then | think the pro rata principle might 
well apply, but not otherwise. I conclude, for these 
reasons, that the circuit court erred; the other Judges 
concurring herein, the judgment of that court is revers- 
ed, and the cause remanded, to be carried into effect by 
ordering Ray to refund to Friar. 
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Frournor v. ANDREWs. 


|, Where the security inan appeal bond is a material witness for the 
appellant, the circuit court may order the ofiginal bond to be can- 
celled and permit the appellant to substitute a new bond. 

2. The cancellation of se original bond and the substitution of a 
new one, render the security in the original bond a competent wit- 
ness, 

3. In order to justify the circuit coust in giving an instruction, pre- 
dicated on a supposed state of facts, it is not necessary that the court 
should be entirely satisfied of the existence of the facts upon which 
the instruction is founded. 

4. If there be any evidence from which a jury may infer a certain 
state of facts, the court does not exceed its province in declaring to 
the jury the legal conclusions thereon. 


W. Adams, counsel for appellant: 

To reverse the judgment of the circuit court, the ap- 
pellant relies upon the following points: 

1, That the court erred in permitting Ross to testify.. 

2. That the court erred in overruling the motion for 
anew trial—see Butler v- Whitemore, 10 Mass. Rep. 
442; Adams v. Bean, 12 Mass. Rep. 137; Moss v. Rid- 
dle & Co. 2 Cond. Rep. 8. ©. U. S. 277; Bowling and 
others v. United States, same book, 94. 


Jno. G. Miller, counsel for appellee: 
_ The counsel for defendant will insist upon the follow- 
ing points, which will meet the objections urged by 
plaintiff:.’ 

33 
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1. The court very properly permitted the defendant 
to file a new appeal bond, and allow the original one to 
be cancelled. ‘The court did not err in admitting the 
testimony of Ross after the cancellation of said bond— 
see 2 Stark. title “Bail,” p. 139;“Tidd’s Practice, vol, 1, 
p- 283; Jones v. Davis,4 Mo. Rep. 

2. The court very properly gave the instructions ask- 
ed for by the defendant. 


Naprton, Judge, delivered the opinion of the court, 


Flournoy sued Andrews before a justice of the peace 
and had judgment, from which Andrews appealed to the 
circuit court, with one Ross as security in his appeal 
bond. On the trial in the circuit court, Flournoy 1ead 
in evidence the bond of Andrews, on which he had re- 
covered before the justice, and there rested his case. 
The defendant (Andrews) then proved that the consid- 
eration of the bond sued on, was certain lumber furnish- 
ed by plaintiff to one George C. Hartt. It was also in 
evidence that the defendant, before the bond was given, 
went to Hartt and informed him that Flournoy wanted 
security, and that Hartt replied, he would give none; 
that shortly after, without the knowledge of Hartt, plain- 
tiff sent the bond (which was written as joint and sev- 
eral bonds usually are—we, or either of us,” &c., and 
with two seals appended,) by his clerk to the defendant 
for his signature, remarking that he would get Hartt to 
sign it, and that defendant accordingly signed it. It was 
also proved that plaintiff sent the bond to Hartt for his 
signature, and one witness stated that he understood 
from the conversation of the parties, that defendant was 
Hartt’s security. 

It also appears, from the bill of exceptions, that, on the 
trial in the circuit court, the defendant offered one Wil- 
liam C. Ross as a witness, who admitted himself to be 
the individual bound in the appeal bond with defendant, 
and who was therefore objected to by plaintiff as incom 
petent. Upon the motion of the defendant, the court 
ordered the appeal bond to be cancelled, and a new bond, 
with approved ‘security, was given, and Ross was then 
admitted to testify. ; 

After the termination of the evidence, the court, at 
the instance of the plaintiff, instructed the jury, that the 
circumstance, that tle consideration of the bond went 
to George C. Hartt, did not release the defendant, from 
his liability on the bond. The court, also, at the instance 
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of the defendant, instructed the jury, that if they be- jppyy, TERM, 
lieved from the evidence that it was the agreement and 1839. 
understanding of the parties, that the defendant should wey 
only siga the bond as security for Hartt, and that Hartt —_ Flournoy 
did not afterwards sign it, they must find for the defen- ad ll 
dant. ‘To which last instruction, as well as to the act of : 
the court in ordering the appeal bond to be cancelled, the 
plaintiff saved his exceptions. 
The errors assigned by the appellant are, first, that the 
court erred in admitting Ross to testify ; and, second, that 
the court erred in giving the instruction asked by defen- 
dant. : ' Where th " 
1. That Ross was a competent witness after the can-.y in'an appeal 
cellation of the appeal bond, there can be no doubt. The bond is a material 
cancellation of the bond rendered him disinterested, and bes ge ~~ 
the only question that could arise, would be as to the Pui “th: | may or- 
power of the court to have the bond cancelled and a new der the original 
one substituted. Of this the court entertains no doubt. bond to be can- 
gi: : . . celled, and permit 
No inconvenience can be perceived as likely to result the appellant to 
from such a practice; but it is obviously for the further- substitute a new 
ance of justice. The courts of England have uniformly bond. 
pursued this course in relation to bail, and I know nothing nape aoorg etal 
in the situation of the obligor m an appeal bond to dis- and the substitu 
tinguish his case from that of bail—Tidd’s Practice, 264; tion of a new 
2 Stark. on Ev. 140. one, render the 
: : . he instance °°CU™'y in the 
2. The instruction given by the court, at the ins original boud 
of the defendant, is also objected to.as not justified by competent wit- 
the evidence. ‘There is no dispute as to the correctness "ess- Eee 
of the abstract proposition laid down by the court; that cpype rank jess 
28 . ourt 
if it was an understanding and agreement between the jy giving an in- 
obligor and ebligee, that the obligor only signed as se- struction, predi- 
nr ; ai ret ti oO £ the cated on a suppo- 
curity, and the vbligee failed to get the signature of the st Yo a 
a ; : 
principal, the bond was void as to the security. This i: is not necéssary 
is well settled—10 Mass. Rep. 445; 4 Cranch, 219. Nor that the court 
do 1 understand it to be necessary, in order to justify amend re ompeniy 
court in giving an instruction, predicated on a supposed j,,050¢ of the 
state of facts, that the court itself should be entirely satis- facts upon which 
fied of the existence of the facts upon which the instruc- the instruction is 
: : founded. 
tions are founded. If there be any evidence, from which seamen as 6 
the jury may infer a certain state of facts, the court does ..ijence from 
hot exceed its province in declaring as to them the legal which a jury may 
conclusions thereon. There was certainly some evi- inferacertain 
: : . state of facts, the 
dence in this case of an understanding between the par- oourt does not ex- 
ies, that defendant was to sign only as security, and the ceed its province 
court therefore properly gave the instruction asked for in declaring to 
. : the jury the legal 
by defendant. ‘Lhe judgment of the court below is af- conclusion there- 
firmed, Judge Tompkins concurring in this opinion. on. 





Sublétt & Vas- 
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Susterr & V.asqures v. Nonann. 


1. A. and B. entered into articles of agreement with C, D, E and f, 
by which the latter agreed to. wagon certain articles for the former 
at a stipulated price, and on the delivery of the artieles, the latter 
were to be paid the amount “due to each in accordance with the 

amount by each respectively hauled.” Held to be a several and not 
a joint contract. 

2. The 6th sec. of the 2d art, of the act relating to justices’ courts, 
requiring the instrument of writing purporting to have been execu. 
ted by the defendant, upoux which suit is founded, to be filed with 
the justice before process shall issue, is merely directory. 

3. The act was passed for the benefit of the defendant, to apprise 
him of the nature of the eluim set-up by the plaintiff; the advantace 
thus secured to the defendant may be waived by his own act,, 

4. After an appeal taken to the circuit court it is too late for the 
plaintiff to object, for the first time, that the original agreement was 
not filed with the justice befere suit brought, as the circuit coun 
is directed by the statute to try the cause anew, “without regarding 
any error, defect or other imperfection in the proceedings of the 
justice.” 


ERROR to the circuit court of Jackson county.. 


Adams & Hayden, counsel for plaintiffs: 

For the plaintiffs in error, it is contended that the court 
erred in refusing.the instruction asked by the defendants 
below. . That’ the; motion for a new trial: and in arrest, 
should have been, sustained : 

1. Because the original agreement between the par- 
ties was not filed with the justice before suit brought— 
see Statutes of Mo. Digest 1835, p. 350, sec. 6, 7, 8;.3 
vol. Mo. Rep. 233. 

2, Because the contract sued upon was with several 
others. besides the defendant in error, and they should 
have been parties plaintiffs in the.action—see Chitty’s 
Pleadings, 9-10. 


Birch, counsel for defendant. 


Narton, Judge, delivered the opinion of: the court. 


Noland sued Sublett & Vasquies before a justice of 
the peace, for certain services performed by him in-haul- 
ing furs, &c., from Independence to Platte river, and 
filed with the justice a bill of the items of. his account. 
He also filed a paper,. ao par to be the agreement 


made by himself and several others who were employed 
by defendants in the same business, the substance of 
which is, that Sublett & Vasquies agreed to pay each of 
the wagoners, including Noland, a certain price per day 
for hauling, specifying the amount each wagon was to 
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contain and the price per hundred weight. This agree- ,ppiniiptnmy. 
ment.was signed by all the parties above named, and was 3 
the contract on which the plaintiff founded his bill of 
items. Noland obtained judgment before the justice, Sublett & Vae- 
and the defendants appealed. On the trial in the cir- queis v. Nolend. 
cuit court, it:appeared in evidence, that the paper pur- 
porting to be the agreement on which the account of 
Noland was founded, was only a copy of the original 
agreement, and that the original itself had not been filed 
with the justice at the time the summons issued. . It was 
also proved that the copy was a correct one; that the 
orignal was in evidence before the jury on the trial be- 
fore the justice, and brought there by a — duces 
tecum; that after the trial before the justice, the attorney 
of defendants had:gotten possession of it. The plaintiff 
served a notice on said attorney in court to produce this 
original agreement, which the attorney declined doing. 
Thereupon plaintiff offered the copy alluded to above in 
evidence, and the court permitted it-to be read. 
There was much evidence in relation to the perform- 
ance of the services under the contract, and in relation 
to some off-sets claimed by the defendants; but-as the 
counsel have avandoned all the -points which would ap- 


ply to the sufficiency of the testimony, it is deemed un- 


necessary to rehearse it. 
The only points insisted on in this court are: 1. That 
the contract in this case having been made conjointly 
with Noland and several others besides the plaintiff, they 
should have been parties plaintiffs in the action. 2. 
That the court erred in not arresting the judgment, be- 
cause the original agreement between: the’parties was 
not filed with the justice before suit brought. A. and B. entered 
1. The agreement under which:plaintiff’s services were into articles = 4 
rendered, is as follows: eek he 
“An article-of agreement made and entered inte this, which the fatter 
the fifth day of September, eighteen hundred-and thirty- ®gtee to wagon’ 
six, between Andrew Sublett and Lewis Vasquies, tra- (hs former ate o1, 
ding under the firm and style of Sublett & Vasquies, of pulated price, and 
the one part, and Joseph Wear, L. Bank, James Woorley, = aint cage ol 
Smallwood V. Noland, Gilliam Bailey, and Dana Smith, {to wore’ be 
of the other part, witnesseth: that the said Sublett & paid the amount 
Vasquies have this day hired the said Wear, Bank, &c. “due a each oh 
&e. to haul from the river Platte, thirty miles below the tie Smount by 
forks thereof, certain articles of fur and buffalo robes, each respectively 
for which the said Sublett & Vasquies are to pay to the oni ae 
said parties, from the date hereof, the sum of three dollars oo,"s soint con. 
per day, until the day that the said party may reach, with tract. 
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aPrit TERM, their teams, the place of landing the said robes and furs, 
1839. | from and after which time the said Sublett & Vasquies are 
wry-w to pay to said parties three dollars per day, provided each 
Sublett & Vas- Wagon hauls ote thousand pounds, and should any wa- 
quies v. Noland. gon fail to haul the above amount, then they are to pay m 
proportion to the amount hauled, at the rate of three 
dollars per day for every three thousand pounds hauled 
by each wagon, and should any or all the wagons haul a 
greater amount than three thousand pounds, the said 
wagons are to be paid in proportion to three dollars per 
day for every three thousand pounds thus hauled. The 
said wagons are to be well prepared,&c. The said Wear, 
Bank, &c. &c., are to respectively furnish themselves 
and teams with all and every thing needed; in short, to 
be at all expense that may be incurred about the wagons, 
&c. The said teamsters are to deliver their respective 
loads at Everett’s warehouse, on the Missouri river, and 
on the delivery thereof, the said Sublett & Vasquies are 
to pay to them the amount that may be due to each in a- 
cor dance with the amount by each respectively hauled.. 
“It is further agreed and understood, that the said 8. 
& V. are to pay to the said parties, upon their return 
trip, at the rate above specified, until their return here 


3 


at Everett’s landing, provided the said wagoners should . 


not lose their teams by Indians; but in all cases the said 
teamsters are to make usé of every precaution to pre- 
vent the loss of their teams in any way whatever; but 
especially to prevent their animals being stolen by the 
Indians. Lindsay Bank, Gilliam Bailey, James Woor- 
ley, James Wear, William Bailey, S. V. Noland & Co.; 
Vasquies & Sublett.” 

There is nothing in this instrument which indicates 
that the interest of the several parties who were to per- 
form the services was joint; on the contrary, their legal 
interest was clearly several. Each owner of a team was 
to be paid in proportion to the amount hauled by him, 
and the number of days consumed in performing the trip. 
Their legal interest being several, a joint action could 
not have been sustained. There was no error on this 
point. 

The 6th sec. of 2. The second objection is founded on the refusal of the 
the 2d art. of the court below to arrest the judgment, because the original 
on ‘J* agreement was not filed with the justice. In support of 
quiting theinstru- this objection,the 6th section of the 2d article of the law 
ment of writing relating to justices’ courts, is relied on. ‘This court 1s 
purporting tohave not prepared to say that the suit in this case was founded 


écuted b ‘ 9 
tho deleatant. on the instrument containing the terms of the contract, 
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which was unsealed, and merely the evidence of the exis: ,pru, ¢eaw 

° . seats us . ? 
tence of a special contract. But admitting that this in- 1839. 
strument is such a one as is contemplated by the statute, we\—ma 
and ought to have been filed on the issuing of the sammons, Kizer v, Wilkes. 
| understand the statute requiring the instrument to be filed, 
to be merely directory. Theact was passed for the benefit of upon which suit 
the defendant, to apprise him of the nature of the claimset is {¢d¢4, to be 

lp , ith the jus- 

up by the plaintiff; and this advantage and benefit, thus se- tice before pro- 
cured to defendants, may be waived by their own aets. £e8s shall issue, 
Had the defendants availed themselves of their technical 8 ™°"elY direc- 
advantage in time, the case might have stood differently. py.¢ act was pass- 
The case, however, came up into the circuit court, which ed for the benefit 
court is by law directed to try the cause anew, * without of the defendant, 
regarding any error, defect, or other imperfection in the }) °PPnS? him © 


7 nse: ge the nature of the 
proeeedings of the justice.” There the plaintiff account- claim set up by 


ed for the absence of the original agreement, and offered the plaintiff; the 
; j advantage thus 
in evidence a copy, and the court properly allowed the .ocured to the de- 
copy to go to the jury. ‘ fendant may be 
Judge Tompkins concurring, the judgment of the cir- — by his own 
- act. 


cuit court is affirmed. 


After an appeal taken to the circuit court it is too late for the plaintiff to object, for the 
first time, that the original agreement was not filed with the justice before suit brought, 
as the circuit court is directed by the statute, to try the cause anew “‘withoat re- 
garding any error, defect or other imperfection in the proceeding of the justice.” 





Kizer, et al, v. Witxzs. 


Where no application has been made for a continuance, and no 
motion for a new trial, the supreme court will presume that the party 
compleining sustained no injury by the exercise of a discretionary 
power vested in the circuit court. 


ERROR to the circuit court of Morgan county. 


McCord, counsel for plaintiffs in error: 

The point relied on to reverse the judgment of the cir- 
cuit court is, could the circuit court permit replications 
to be filed at the next succeeding term of said court, 
without the consent of the defendants? And did not 
said court err in compelling the defendants to take issue 
upon said replications, or to permit a judgment to be had 
against them by default? (See Statutes of Missouri, p. 
458, sec. 9.) 


S. M. Bay, counsel for defendant in error: 
1. The circuit court has power, under the statute, to 
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aprit Term, @Xtend the time for filing any pleading, and to amend any 

1839. pleading, either in form or substance, at any time before 

wm final judgment, on such terms as shall be just—Rev. Stat, 

Kizer v. Wilkes. of Mo. 1835, title “ Practice at Law,” art. 3, sec. 19, 
art. 6, sec. 1. 

2. This court will not disturb the verdict of the circuit 
court, sitting as a jury, unless a new trial has been asked 

.for and improperly refused—Polk v. the State, 4 Mo. 
Rep. 549. 

3. No application having been made for a continuance, 
and the parties having voluntarily submitted the case to 
the court, sitting as a jury, the plaintiffs in error cannot 
now complain that they were unexpectedly forced into 
trial. 


Napron, Judge, delivered the opinion of the court. 


Wilkes instituted a suit against the plaintiffs in error, 
by petition in debt,in the Morgan circuit court. At the 
return term, defendants pleaded ntl debit, and a special plea 
of fraud, coven, &c. At the same term, a paper pur- 
porting to be replications, was placed among the papers 
of the cause, but not signed by the plaintiff or his attor- 
ney, nor endorsed by the clerk; nor was any leave given 
for permission to file replications in vacation. At the 
next term, the plaintifis moved for leave to sign said re- 
plications, and file them nunc pro tune, which was grant- 
ed—issue taken, and the case submitted to the court. 
Exceptions were taken to the filing of the replications, 
and this is the only question now before the court. 

By the provisions of one statute, in relation to plead- 
ing, the court has the power, “ upon good cause shown, 
and for the furtherance of justice,” to extend the time 

: _ for filing any plea; and by the ist section of the 6th ar- 
toes eppli- ticle of the same act, the court is invested with power 
made foracon- * to amend any process, pleading or proceeding, im any 
ree amg nal action, — in ale or ——— - the furtherance of 

justice, and on such terms as shall be just, at any time 
ans =o before final judgment rendered therein.” x 
sume thatthe par- No application for a continuance in this case was made, 


I eee os tel and no motion for‘a new trial, It is, therefore, obvious 


ty by the exercise that the defendants below sustained no injury by the ex- 


Mo disoredionsty erdige of the power vested by the statute in the circuit 
oe circuit court,court. The judgment of the court below is affirmed, 
Judge Tompkins concurring in this opinion. 
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Turuston v. McCuananan. APRIL TERM, 
1839. 


. The proceedings in actions commenced before a justice of the «jee —w_ 
peace, are throughout in a summary manner without the forms of * el 


seen | d 4 ; 
. J.M. Me, brought suit against S. T. before a justice of the MeClenshen. 


peace, on an 0 5, pe note exgcuted by 8S. T. The assignment was 
to M. MeC. and defendant was summoned to answer the complaint 
of M. McC. ‘Judgment was rendered in favor of J. M.MeC, De- 
fendant ay OE to the circuit court, and entered into an appeal 
bondto J. M. McC. Held, that defendant thereby admitted that 
plaintiff was as well known by the name of J. M. McC. as by the 
name of M. McC. 


APPEAL from the circuit court of Morgan county. 
McCord, counsel for appellant. 


Tompxins, Judge, delivered the opinion of the court. Tye proceedings 
in actions com- 
McClanahan sued Thruston before a justice of the menced before » 
peace, and having obtained a judgment, Thruston ap-2eice, are 
pealed to the circuit court, where the judgment of the throughout in a 
court being given against him, he appealed to this court, summary mannet 
The suit before the justice was commenced on an assign- >f pleading. 
ed note made by Thruston. The assignment was made 
in these words—* pay to Marshall McClanahan”—and J. M, McClanahan 
the judgment was rendered in favor of John M. McClana- peeahs yee 
han. It is assigned for error, that the judgment is given §° rsiice of the 
in favor of a person different from the person to whom peace on‘an as- 
the note was assigned. The proceedings, in actions com- —- a 
menced before a justice of the peace, are throughout in a ri\¢ ‘sscignmont 
summary manner, without the forms of pleading. The was to M. McC. 
summons issued by the justice commanded Thruston to and defendant 
be summoned to answer the complaint of Marshal] ** Simmons: '° 
McClanahan, assignee, &c.; but the appeal bond, requi- pies of M. McC. 
red by the statute on all appeals from a justice of the Jud ee in fe 
peace, is made by Thruston and his secur:ty to John M. "65M Moc. De. 
McClanahan, assignee. After the cause canie by appeal fendant eppealed 
into the circuit court, Thruston, the appellant, enters into to the a i 
an agreement with the appellee, plaintiff in the action {11 gn appeal 
before the justice, by the name of John M. McClanahan, bond to . M. 
thus admitting that he was known as well by the name McC. aes that 
of John M. McClanahan as by that of Marshall McClan- ¢efeydent ‘here: 
ahan. The matter assigned as error appears to me to be plaintiff was as 
of no weight, and therefore the judgment of the circuit wel! known by 
court ought, in my opinion, to be affirmed, and such being ‘¢2me 0! 3: “a 
,in my opinion, to be affirmed, and such being noc. as by the 


the opinion of Judge Napton, it is affirmed. name of M. McC. 
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APRIL TERM, 


1839. 
On 


Steel 


v. 
McCutchen. 


SUPREME COURT OF MISSOURI. 


Sree, v. McCurcuen. 


In reviewing the judgment of the circuit court, the supreme court 
will presume that the circuit court decided correctly until the contrary 
appears; especially when the supreme court is called upon to re- 
verse the judgment of the circuit court for refusing to grant either 
@ continuance or a new trial. 


APPEAL from the circuit court of Morgan county. 


Wilson, counsel for appellant: 

The only point presented in this case, ts the sufficiency 
of the affidavit. ‘To show that the affidavit is sufficient, 
we refer to Tidd’s Practice, vol. 2, page 709. 


Hayden, counsel for appellee: 

The counsel for McCutchen will insist that the circuit 
court committed no error in refusing the continuance up- 
on the application of said Steel. By the 3d section of the 
statute regulating Practice at Law, 462 of the Digest, 
power is given to courts of record, for good cause, to con- 
tinue causes. 


Tompkins, Judge, delivered the opinion of the court. 


Steel brought his action in the circuit court against 


McCutchen, where judgment being given against him, he 
appealed to this court. 

At the second term of the circuit court, when, by law, 
he was required to be ready for trial, or show cause for 
a continuance, he prayed a continuance, and filed an affi- 
davit, in which he stated that he could not safely go to 
trial for want of a witness who was material; that said 
witness had been summoned, and was not absent by any 
contrivance of the affiant, either direct or indirect; that 
he knew of no other person by whom he could prove the 
same facts; and that he believed he would be able to pro- 
cure the attendance of the said witness at the then next 
term of that court. The circuit court refusing a contin- 
uance of the cause, the plaintiff took a non-suit, and then 
moved the court to set aside the non-suit, because a con- 
tinuance had been improperly refused. This motion 
was overruled by the circuit court. 

The circuit court, as it appears to me, committed no 
error in overruling this motion; for it might, perhaps, 
have appeared to the court in evidence that it was in the 
power of the plaintiff to procure the evidence of the wit- 
ness by taking his deposition. If the witness were to be 
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found in the vicinity of the court, he might have procured 
an attachment to compel his attendance. We are bound 
to presume that the circuit court had a good reason for its 
decision, till the contrary be made to appear. Such has 
been the uniform course of this court, especially when it 
has been required to reverse a judgment of that court for 
refusing to grant either a new trial or continuance. Its 
judgment ought, then, in my opinion, to be affirmed, and 
this being the opinion of Judge Napton, it is affirmed. 





Howarp v. Newsom & Woonson. 


When the declarations of a party are given in evidence against 
him, the whole conversation that took place at the time the declara- 
tions were made is admissible in evidence; and whatever the party 
may have declared in his own behalf, the jury may take into con- 
sideration, at the same time they receive whatever he may have ad- 
mitted against his own interest. 


APPEAL from the circuit court of Polk county. 


Hendrick § Adams, counsel for appellant: 

To reverse the judgment of the circuit court, the ap- 
pellant will insist on the following -points: 

1. The circuit court erred in giving the instructions 
asked by the defendants below: 

2. The court ought to have given the instruction asked 
by the plaintiff below. 

3. The court ought to have sustained the motion for a 
new trial, 

4. That, under the joint plea of not guilty, the evi- 
dence was no justification. (See 1 Chit. Plead. 598; 1 
Saun. Rep. 28, in notes; 3 Term Rep. 376; 2 Caine’s 
Rep. 108.) 


Phelps & McCord, counsel ior appellees: 

The third point of error is, that the court gave the in- 
structions asked for by plaintiff. 

These instructions are warranted by the testimony, and 
therefore it was not error to give them. (See Hines v. 
McKinney, 3 Mo. Rep. 382; 1 Marsh. Rep. 206; Le- 
baume v. Dodier, 1 Mo. Rep. 618; Fenton v. Perkins, 3 
Mo. Rep. 23.) 

As to the motion for a new trial, the supreme court will 
Not interfere with a verdict, and direct a new trial, ex- 
cept in cases where the jury clearly erred, and the court 
refused a new trial—Oldham v. Henaerson, 4 Mo. R. 295. 
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APRIL TERM, 


1839. 
i 


Howard 


v. 
Newsom & Wood- 
son. 


In reviewing the 
judgment of the 
circuit court, the 
supreme court 
will presume that 
the circuit court 
decided correctly 
until the contrary 
appears; especial- 
ly when the su- 
preme court is 
called upon to re- 
verse the judg- 
ment of the cir- 
cuit court for re- 
fusing to grant 
either a continu- 
ance or a new 
trial. 


5 533 
42a 611| 
| ea OE 





SUPREME COURT OF MISSOURI. 


aprit TERM, | When testimony is stronger against a verdict than it 
1839. is for it, still that affords no reason for the interference of 
—~~ the supreme court, unless it should strongly preponderate 
Howard #—Singleton v) Maine and alii, 3 Mo. Rep. 464. 
; a The plea of the general issue was proper for an officer 
Newsom & Wood-, : asp . . ~. “ 
nn to justify a prima facie trespass—Stat. 460, sec. 27. 
There was no. evidence produced against New- 
som, and therefore it mattered not at what:time a 
verdict was rendered for him—consequently the instruc-; 
tion asked for in behalf of Newsom is not error—1 Mo. 
Rep. 662. 


Tompxins, Judge, delivered the opinion of the court. 


Howard brought his action of trespass in the circuit 
court agamst Newsom and Woodson, and judgment be 
ing there given against him, he appealed to this court. 

On the trial of the cause in the circuit court, the plain- 
tiff proved by a witness that Woodson had said he had 
sold a crib of corn belonging to the plaintiff, Howard, 
containing about one hundred barrels of corn. Cormat 
that time was worth one dollar and twenty-five cents per 
barrel. Upon the cross-examination of the witness by 
the defendant, he stated that Woodson, the defendant, 
stated that he had sold the said corn under execution. 
Both these declarations of Woodson appeared to have 
been made in one and the same conversation, and there 
was no other testimony in the case. 

The court, on motion of Woodson, instructed the jury 
that if they believed that Woodson sold the corn under 
authority of an execution, and. his own declarations 
were admissible in evidence to prove that fact, then they 
should find him not guilty. To the giving of this instruc- 
tion the plaintiff objected, and excepted. No evidence 
was given against Newsom. 

is There is no principle of law better established than 
oe sete this, that when the declarations of parties to a suit are 
are given in evi- given in evidence against them, the whole conversation 
dence against that took place at the time the declarations were made 
— Semi A admissible in evidence; and whatever the said party 
took place at the May have declared in his own behalf, the jury may take 
time the declara- into their consideration at the same time they receive 
se fab gl whatever he may have admitted against his own interest. 
dence; and what- If, then, the admissions of Woodson, that he had sold the 
ever the party corn of the plaintiff, were given in evidence against him; 
nay have decla- equally ought-his declarations, that he sold the same corn 


red in his own be- : : : ° outed 
nrlf, the jury may Under execution, to go in evidence to the jury in justifi- 
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eation of the act. The court told the jury, if they be- aprit TERM, 
lieved that he sold the corn under the. authority of an 1839. 
execution, to find him not guilty. In this,itappearsto .#\-—~W 
me, the court committed no error. The judgment of the Stewart v. Smal. 
circuit coutt ought, then, in my opinion, to affirmed, sieaidisliadice 
and Judge Napton. being of that opinion, it is accordingly pas Naeger 
affirmed, same time they 

receive whatever 
he may have ad- 


mitted against his. 
own interest. 





SrewartT v. Sman. 


A, party to.a suit cannot complain that the court erred:in expound- 
ng the law in his favor. 

2. This may bea subjeet matter of complaint for the other party, but 
not forthe party in whose favor the error was committed. 

A party will not-lose the benefit ot a verdict in his favor, on ac- 
count of idle words spoken toa juror, by one of the crowd in the 
eourt house; especially when no misbehavior is charged either on the 
juror or on the party in whose fevor the verdict was rendered. 

4. This court will raise every reasonable presumption to sustain the 
ines of the circuit court. 

3. Where a witness was in attendance part of the term, and then 
absented himself before the trial, without leave, the court very pro- 
perly refused to grant a new trial on aceount.of the absence of such 
witness. 

The party in such case, was guilty of gross negligence in not hav- 
ing demanded an attachment against his absent witness. 


APPEAL from the circuit court of Benton county.. 


McCord, counsel for appellant. 
Winston, counsel for appellee. 
Tompkins, Judge, delivered the opinion of the court, 


Small brought an action in the circuit court against 
Stewart, and obtained a judgment, from which Stewart 
appealed to. this.court. 

he appellant took exceptions to certain instructions 
given by the court, which are not incorporated in the bill 
of exceptions, but referred to as copied below by the 
clerk. He also moved to set aside the verdict, and for a 
new trial, for reasons not set out in the bill of exceptions. 
These reasons were contained in affidavits which the 
clerk had copied and set out before the bill of exceptions, 
where he ought not to have copied them, as they consti- 
tute no part of the record till incorporated in the bill of 
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aprit Term, €Xceptions. It may be further observed, that none of the 

1839. evidence on which these instructions were given is pre- 

—— ym served in the bill. I will, however, proceed to notice 

Stewart v. Small. the several errors assigned, as if there were a good bill 
of exceptions. 

The errors assigned and insisted on are: 1. That the 
court gave the seventh instruction. 2. That the court 
gave the ninthinstruction, 3. That the court refused to 
set aside the verdict and grant a new trial, for reasons 
set out in affidavits filed. 4. Because the court refused 
to grant a new trial on account of the absence of a ma- 
terial witness who hac been summoned and in attend- 
ance, but had absented himself before the trial. 

Two other errors are assigned, being a mere repetition 
of what was before assigned, and therefore not urged. 

This was an action for words spoken, charging the 
plaintiff with perjury. 

1. The seventh instruction, which is the subject mat- 
ter of the first assignment of errors, is, that unless the 
jury believe by the testimony of two witnesses, or by 
the testimony of one witness and circumstances equal 
to the testimony of another witness, that Small knewhe 
had a claim to the improvement at the very time he 
swore he had no claim, they must find for the plaintiff. 
For the defendant below (appellant here) it was contend- 
ed that, as in an indictment, the crime of perjury must 
be proved by two witnesses; so on a plea of justifica- 
tion in this action, the defendant could prove the facts 

Regia een alleged in justification by nothing less than two wit- 
cannot complain hesses. Starkie (vol. 2, p. 879,) seems to declare this to 
that the court err- be the rule of law; the consequence, then, would be, that 
chy Poy me the circuit court had expounded the law more favorably to 
oar. the defendant than it ought to have done. ‘This might have 
Thismay bea been a subject matter of complaint for the plaintiff to 
oe oe ae make, but surely not for the defendant. 
other party, but 2+ The ninth instruction, which constitutes the second 
not for the party ground of complaint, is, that the court told the jury that 
pinto they believed, from the testimony, that Small, while 
ted. testifying before the justice, believed that Bullock had no 
claim to the land at the time of the sale, they must find 
for the plaintiff. The fact attempted to be set up and 
proved in the plea of justification is, that Small, ina trial 
before a justice of the peace, had sworn that he had no 
claim, by purchase or otherwise, to an improvement un- 
der Bullock, and that he had no claim whatever to said 
improvement; whereas, in truth and in fact, he had pur- 
chased it from Bullock. So that the error charged to 
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have been committed by the circuit court is, that the par term. 
court used the word improvement instead of land. All 1839. 
the testimony being omitted, the whole matter might be Wenn 
dismissed as not before the court. It appears, however, Stewart v, Small. 
from the argument of the cause by appellant’s counsel, 
that Bullock had improved a lot of land belonging, pro- 
bably, to the United States, and that the object of the 
defendant was to establish by evidence (what he had al- 
leged in his plea) that Small had purchased this improve- 
ment; meaning thereby, if any meaning is to be given to 
the words, that Small had purchased Bullock's interest in 
this land in this, its improved state; which is nothing 
more nor less than the trespasser’s right of possession 
against all but the United States. ‘The common phrase 
of such proprietors, as Bullock is here represented to 
have been, is, that they sell their /abor or their improve- 
ment, and not the land; and as the purchaser cannot avail 
himself of either the labor expended, or the improvement 
made on the land, without occupying and using the land 
itself, the judge of the circuit court might naturally 
enough, and correctly enough, have used the word land 
instead of improvement in giving his instructions to the 
jurv. It is, indeed, to substitute the substance for the 
shadow—to give a word having a meaning for one hav- 
ing none, or, if any, one that is merely figurative; in do- 
ing which, as it appears to me, he committed no error. 
3. The substance of the affidavit on which this charge 
of error is founded, is, that the court having taken a short 
recess, one Jonas Heath approached the jury, and told 
Richard Heath, his brother, and one of the jury,(although 
the jury had been instructed by the court to converse with 
no person not of their body about the subject matter of the 
suit,) that there was a party in the county who were trying 
to put down or break down the said Small, but that it could 
not be done, “for the said Small was a man of more sense 
than any in the county,or the smartest man in the county.” 
No misbehavior is charged either on the juror, or on 
Small, the appellee. It might be enough to say that the 
appellant has not preserved this affidavit in his bill of ex- 
ceptions; but lest it should seem to him that he fails in 
this point through a mere slip of his counsel, it will be . 
observed that it would be hard for the appellee to lose the A a Pes? mya 
benefit of his verdict on account of idle words spoken to  verdiet in his fa- 
a juror by one of the crowd attending a court house. If vor, on account of 
this were to be established as a rule, no verdict would be rape Nabe, is, ese 
safe. See Aubert v. Hardcastle, 6 Bacon, 670. rd se, foes ig 


’ . . Saas the crowd in the 
The appellant himself might instigate bystanders to court house; espe- 





Fig SR ee ‘ 


sag Monk 


Peper ee 


ae lag ose 


sali 


528 SUPREME COURT OF MISSOURI. 


apriL TERM, ®ddress jurors in passing from the presence of the court 
1839. to their rooms; and, for any thing known to this. court, 
~~ iit might have appeared to the circuit court that the ap- 
Stewart v. Small, pellant himself did prompt Jonas Heath to address this 
conversation to the juror. We are bound to raise eve 
ciallywhenno reasonable presumption to sustain the judgment of the 
misbehavior!s ~~ circuit court; and even admitting the affidavit to be a 
charged either on f th d. th ioe he i Laie the 
the juror or on Part of the record, there 1s nothing in It to preclude the 
the party in whose idea that Jonas Heath was not instigated to this act by 
favor the verdict the appellant himself. This might, however, be too 
was rendered. ° . “i , 
stromig a presumption; but certainly nothing is detailed 
This court will %™ that affidavit to cast any blame on either the conduct 
raise every rea~ Of the appellee or the juror. It is, then, my opinion that 
sonable presump- the verdict of the jury ought not to have been disturbed 
tion to sustain the ¢ thi i] d “ der thishead 
judgment of the for any thing alleged under this head. ; 
circuit court. 4. The appellant in his affidavit declares, in terms suff- 
ciently plain, the materiality of his witness; that he had 
Where a witness been summoned and in attendance part of the term of 
part of the term, the court, and that he absented himself without the con- 
and thenabsented sent, &c. of the appellant; but he shows no exertions 
se yr a the made to procure the attendance of this witness. It is 
leave. the court Very common, when witnesses have been as long in at 
very properly re- tendance as this one appears to have been, for them to 
fused to grant @ go off, with the intention to return in time, and thus to 
veunt of the ab. be absent at the rime of trial. The appellant musthave 
sence of such wit- been guilty of the most gross negligence not to have de- 
ness. manded an attachment for this witness; he might have 
been very easily produced, for any thing appestae to this 
court. No attachment was issued nor asked for. For 
The party, 12 any thing alleged under this head, the verdict, in my 
such case, was ae 9 
guilty of gross Opinion, ought to stand. 
negligence in not For all the reasons above given, the judgment of the 
having demanded circyit court ought, in my opinion, to be afhrmed; Judge 
an attachment a- : ‘ar egy Seep : 
gainst his absent Napton being ot the same opinion, it is accordingly al- 
witness. firmed. 





DECISIONS 


OF THE 


SUPREME COURT OF MISSOURI. 
FOURTH JUDICIAL DISTRICT, 


MAY TERM, 1839. 


Vaucun v. Monrtcomery. 


I. The bill of exceptions, after rehearsing some evidence, proceeds: 
“the court then gave the following instructions,” &c. Held, that such 
a statement does not exclude the conclusion that there was other 
evidence given, and the presumption, in such cases, will always be 
made in favor of the proceedings of the cireuit court. 

2. Where the evidence is various and contradictory, or where the bill 
of exceptions does not profess to give all the evidence, the supreme 
court will not interfere with the decision of the circuit court, and 
order a new trial. 


3. These general principles, in relation te granting new trials, have 
—_ force in cases like the present, founded on torts, in which, 
rom the evidence disclosed, nothing more than nomival damages 
could be asked or expected. 


ERROR to the circuit court of Pulaski county. 


P. Cole, counsel for plaintiff in error: 

The circuit court erred in its supplemental instructions 
to the jury, and also erred in refusing a new trial. 

Authorities to 1st Point.—Hines v. McKinney, 3 Mo. 
Rep. 382; Fenton v. Perkins, 16, 23. 

2d Point.—Downing v. Garner, 1 Mo. Rep. 751; 2 
Stark. Evi. 800-8; 1 Chit. Plead. 183, 184; 1 John. Ca- 
ses, 20, 16, 228; 2 John. Cases, 27; Percival v. Jones, 2 
John. Cases, 49; Hess v. Morgan, 3 John. Cases, 84. 
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J. S. Brickey, counsel for defendant in error: 

1. That inasmuch as the court below gave all the in- 
structions required by the plaintiff, the additional instruc- 
tion given to the jury by the court was correct, there- 
fore the court did not err in instructing the jury. 

2. If the court decided correttly in giving the instruc- 
tion which he did to the jury, upon the whole of the evi- 
—" there is no error in refusing the plaintiff a new 
trial. 

3. Upon the finding of the jury, the court was bound 
to haye given judgment for the defendant. 

4. Phe court will not grant a new trial in a case where 
the plaintiff can only recover nominal damages, even if 
the judge does misdirect the jury as to the law. 

5. A new trial will not be granted where substantial jus- 
tice has been done; and the plaintiff at best can only re- 
cover nominal] damages, even if the court did misinstruct 
the jury, or if the jury find against the law of the case 
—3 John. Rep. 527, Fleming v. Gilbert; 8 John. Rep. 
369, Peter v. Whipple; 1 Marsh. Rep. 80; 2 Marsh. Rep. 
194, Pettis v. Smith. 


Napron, Judge, delivered the opinion of the court. 


Vaughn sued Montgomery in trespass before the cir- 
cuit court of Pulaski county, and a verdict and judg- 
ment being against him, he appealed to this court. 

The facts, so far as-disclosed by the bill of exceptions, 
were these: One McElroy sued Vaughn before Mont- 
gomery, then a justice of the peace, and obtained judg- 
ment for $35 debt and $9 75 costs. Vaughn appealed, 
and entered into bond according to law, but afterwards, 
and before the papers were removed to the clerk’s office, 
both McElroy and Vaughn sent word to the justice to 
countermand the appeal, assuring him that their case 
was compromised. ‘The defendant, Montgomery, issu- 
ed an execution against Vaughn in favor of McElroy for 
the debt and costs; under which execution the constable 
levied on and sold Vaughn’s wagon, for which alleged 
trespass the present action was brought. It was also 
proved that one Casey bought the wagon, as the witness 
believed, with Vaughn’s money, at any rate, that the 
wagon had 1emained in his possession ever since. It 
was also proved that Vaughn sent word to Montgomery 
that the case was compromised. One witness testified 
that the constable, on selling the wagon, told plaintiff 
that he would refund all the money made on the execu- 





Sees oe OO Dw bt OO 8 


FOURTH JUDICIAL DIS'TRICT. 


tion except the costs, provided he would show him a re- 
ceipt from McElroy. This is all the testimony preser- 
ved in the bill of exceptions, excepting copies of appeal 
bond, proceedings before magistrate, &c., but there is no 
statement in the bill of exceptions that this was all tke 
testimony in the case. The court gave the following 
instructions to the jury: 

1. That if the iury believe from the evidence that an 
appeal was allowed by Robert Montgomery, acting as a 
magistrate, the justice had no further jurisdiction in the 
case. e's 
2. That if they believe from the evidence an appeal 
was granted, and the defendant afterwards issued an exe- 
cution, then defendant was a trespasser, unless they be- 
lieve the appeal was countermanded by the appellant. 

3. That if they believe from the evidence an appeal 
was granted, the justice could not afterwards issue an 
execution even for costs, unless they believe the appeal 
was countermanded. ; 

The court gave some other instructions in relation to 
damages which are not complained of, and also instruct- 
ed the jury that if the circuit court had no jurisdiction 
of the case until the papers were there filed, that the ap- 
pellant had a right to countermand the appeal; and if 
the appeal was so countermanded before the appeal was 
filed in the circuit court, and before the time prescribed 
for filing it, then the magistrate had a right to issue an 
execution on demand. Verdict was fordefendant. Mo- 
tion for a new trial overruled, and the case brought here 
by appeal. 

It is contended that the instructions of the court were 
erroneous, not justified by the evidence, and that a new 
trial should have been granted. 

The act relating to justices’ courts (art. 7, sec. 1,) de- 
clares that “upon every judgment rendered by a justice, 
execution shall be issued by that justice in the manner 
hereinafter prescribed, at any time upon demand.” It is 
not necessary for the court in this case to determme 
whether the words of this section deprive the justice of 
his right to issue an execution before it is demanded. It 
is certainly by no means a legitimate inference that, be- 
cause the statute requires the justice to issue on demand, 
he cannot of his own mere motion do the same thing. 
But the instruction of the court in this case was, that if 
the appeal was countermanded, the justice could then 
issue his execution on demand. The correctness of the 
instruction, abstractly considered, cannot then be ques- 
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way term, tioned. But the applicability of the instruction to the 
1839. evidence is denied. It is true, that from any evidence 
wr ~=so preserved in the bill of exceptions, there was no proof of 
Vaughn a demand; but the bill of exceptions, alter rehearsing 
a evidence, proceeds: “The court then gave the fol- 
a n m ° 7 . . $0. ; © s 
onigomery: Jowing instructions,” &c. Ii has been held by this court, 
The bill of excep- in the case of Foster & Foster v. Nowlin, (4 Mo. Rep. 
tions, afterrehear- 18,) that such a statement does not excii.de the conclu- 
mee qd clusion, that there was other evidence. The presumption 
ence roceeds: . . ;. 
ee i, - such cases must always be made in favor of the pro- 
gave the following ceedingggo. the circuit court. 

Sr prnegealinge Where the evidence is various and contradictory, or 
a uc . . . - ° 
eee weg ND the bill of exceptions does not profess to give all 
not exclude the the evidence, this court, | apprehend, would not inter- 
oe = fere with the decisions of the circuit court, and order a 

was other . °° . .. . 
caiduane given, new trial. The decisions of this court—decisions | think 
and the presump- founded on sound policv—have well setiled the doctrine 
tion, in such ca-that it must be a clear case to authorize this court to or- 
ses, will always | cal. "Pana: Ea ~ved by a bill of 
be made in favor era new trial. ‘Testimony preserved by a bill of excey - 
of the proceedings tions must always be a mere skeleton of the tacts ap- 
= circuit pearing on the trial, deprived of a thousand incidents 

urt. . . . “7 ° 
Where the evi- Which constitute their very life and essence before the 
dence is various court. The manner and appearance of the witness, the 
andcontradic- ~—yoice, the gestures and the luok are lost to this court, and 


I ; : ; ete aig 
rcs cocsptions frequently have a material weight with the circuit judge 


does not profess in determining his course. 

- give “ theevi- | hold that these general principles in relation to grant- 
seme court will 1g new trials have especial force in a case like this, 
not interfere with Which is an action founded on tort, and in which the 
the decision a evidence disclosed plainly shows that scarcely more than 
cer anew trmi, ominal damages could be asked or expected. In Mason 
These general v. Hull, (1 Bin.) this doctrine was held, and the courts of 
principles, in re- New York have held the same opinion in varivus cases 
edhe gyre —Fleming v. Gilbert, 3 John. Rep. 527; Peter v. Whip- 
special force in ple, 8 John. Rep. 369. These cases have gone so far as 
oe a” to decide that a new trial will not be granted even where 
nr in which, the court has misdirected the jury, or admitted improper 
from the evidence testimony ; where nominal damage has been recovered; or 


pasaagremcgnbtir J where the trespass was trifling. It has not been estab- 
-aeanees could ished here that there was any misdirection of the judge. 


be asked or ex- This case is therefore affirmed. 
pected. 
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Atwoop v. Reysvuran. 


After an appeal to the circuit court, any defect, error or imperfec- 
tion in the proceedings of the justice, is cured by the 8th sec. of the 
8th art. of the act relating to justices’ courts. 

The service of a summons by a deputy constable should be in the 
name of lis principal, but the defendant by appearing and uefend- 
ing the action, waives any defect in the service of the summons. 


APPEAL from the circuit court of Washington county. 


Scott & Ziegler, counsel for appellant: 

Points relied on by Atwood, appellant: 1. That the 
summons was against Atwood and Hudspeth, to answer, 
&c., and the same was not regularly served by any au- 
thorized ollicer—Rev. Code, 351, sec. 14; do. 353, sec. 
22; do. 354, sec. 7. 

2. ‘I hat from the time the summons was issued, through- 
out, no me ition was made or any notice taken of Hud- 
speth, e1ther before the justice or in the circuit court. 

3. That the court erred in not making the justice cor- 
rect his record according to the facts stated in the affi- 
davit of Atwood or show cause—State Constitution; Rev. 
Code, p. 23, sec. 8; Rev. Code, p. 370, sec. 11. 

4. That the same cause of action was not tried in the cir- 
cuit court that was tried before the justice, as the record 
shows and the law requires—Rev. Code, 371, sec. 16. 

5. The justice’s record shows that the defendants be- 
low were sued on a note fur $70, and the trial in the cir- 
cuit court was on an obligation under seal for $140. 


‘Tompxins, Judge, delivered the opinion of the court. 


Reyburn sued Atwood and Hudspeth before a justice 
of the peace, where he had judgment, and to reverse 
that judgment, Atwood appealed to the circuit court, for 
the summons was served on Atwood alone. In the cir- 
cuit court, Reyburn again had judgment, and to reverse 
that judgment, Atwood appeals to this court. One ob- 
jection taken is, that the plaintiff below proceeded against 
Atwood alone. By our statute all contracts, which, by 
the common Iw are joint only, shall be construed to be 
joint and several; but the bond sued on is joint and sev- 
eral. It does not appear that Hudspeth ever was before 
the justice. Atwood alone appealed; and before the cir- 
cuit court the trial is proceeded in without regarding any 
imperfection, error or defect in the proceedings before 
the justice—see sec. 8, of the act establishing justices’ 
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may TERM, Courts, p. 370, of the Digest of 1835. The proper par- 
1839. ties, then, were before the circuit court, and even if any 
wenn =e error had been committed before the justice, the statute 
Thomas cures it; but it does not appear that any was committed. 
v. It is further objected, that the summons was not served 
en. by any authorized officer. The person who signs his 
After an appeal to Dame to the return on the summons, signs with the addi- 
the cireuitcourt, tion of “D. C.,” which I suppose means Deputy Consta- 
any defect, error ble. It ought certainly to have been signed by the de- 
che plamedings of PULY in the name of the principal, but Atwood appeared 
the justice, is cu- before the justice and appealed to the circuit court; he 
red by the 8th sec. again appeared and defended in that court. It is some- 
_ ean ell what curious that after two appearances he should com- 
justices’ courts. Plain of defective return of the service of asummons, 
The service of a when he himself, by his obeying the summons, has twice 
vrorseperdh * sma borne testimony to the correctness of the service itself, 
Phonld be inthe Several other points are made, but there being no bill of 
name of his prin- exceptions, it cannot be said that those points are well 
= a de- or ill made, as they are not made on matter appearing 
pearing and z. on the record proper. The judgment of the circuit court 
fending the ac- ought, in my opinion, to be affirmed, and such being 


tion, waives any i ’ ae +. 8 
defect in the aor-Judge Napton’s opinion, it is affirmed. 
vice of the sum- 

mons, 





Tuomas vy. ALTON. 


Where the security in an appeal bond is a material witness for the ap- 
pellant, the circuit court has power, on being satisfied of the mate- 
riality of the witness, and on good and sufficient security we ten- 
dered in lieu of the original security, to cancel the original bond, 
and permit the appellant to file a new one; and it is error in the cir- 
cuit court, in such case, to refuse to cancel the original bond and 
permit the appellant to file a new bond. 


APPEAL from the circuit court of Washington county. 


Scott & Ziegler, counsel for appellant: 

1. That the circuit court erred in not setting aside and 
reversing the judgment of the justice, because the whole 
proceedings before the justice were irregular, and there 
was no suflicient service of the summons—Rev. Code, 
350, sec. 1. 

2. That the circuit court ought to have permitted Ed- 
ward Thomas to file new and other seeurity in the appeal 
bond or recognizance, that the said Edward might use 
the said Moses Thomas as a witness. 

3. That the circuit court ought not to have received 
the bond in evidence on the trial, because there was no 
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evidence that the same was ever filed with the justice, say Term 
as the foundation of the suit, according to law—Rev. 1839. 
Code, p- 350, sec. 6, ian, 
Thomas 
J. S. Brickey, counsel for appellee: v. 
I conceive only two questions material to be consider- — 
ed in this case: 1. Was the appeal or cause properly 
filed in the clerk’s office, including tli original note sued 
upon before the justice, as required by law? 
2. Has the appellant aright, upon motion, to with- 
draw or cancel his appeal bond, returned by the justice, 
after the papers are filed in the circuit court, even if he 
does offer to give another bond? Authorities cited—Stat. 
370, sec. 7-8; do. 369, sec. 3 and 4. 


Narton, Judge, delivered the opinion of the court. 


Alton sued Thomas before a justice of the peace on a 
bond, and obtained judgment, from which Thomas ap- 
pealed to the circuit court. On the trial in the circuit 
court, as it appears from the bill of exceptions, it was 
made known to the court, that one Moses ‘Thomas, who 
was the security in defendant’s appeal bond, was a ma- ky hte 
terial witness for the defendant, and the defendant filed fo)d is « maerial 
a motion for leave to file a new appeal bond, with other witness for the 
good and sufficient security, in order that the said Moses sppellant, = 
Thomas might be used as a witness in his behalf. This aaa on being 
motion was overruled by the court. Judgment went satisfied of the 
against appellant, and he seeks a reversal in this court. nc ge — 

It was decided by this court at the last Boonville term, pene eal sell 
in a case, (the title of which is not now recollected,) that cient security be- 
the court had a right to order the appeal bond to be can-|?& prpnped 
celled for the purpose of letting in a witness, whose tes- ja) security, . 
timony was material to the party’s defence. To justify cancel the origi- 
the exercise of this power by the court, the party must Be! bond, on 
undoubtedly make out a suitable case. ‘The appellant ase fll 
here appears to have done every thing that could be rea- one; and it is er- 
sonably required. He satisfied the court, as appears from for 8 ——— 
the record, of the materiality of the witness—proffered case, to refuse to 
good and sufficient sucurity in lieu of the person whose cencel the origi- 
testimony was desired. The court erred in overruling ™! sage a 
the motion, and its judgment is therefore reversed, and ¢o fil¢ a new bond. 


the case remanded. 
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Frasier v. Tue State. 


1. Where the offences charged in an indictment, containing several 
counts, were all of the same nature, founded on the same section of 
the statute, and upon which the same judgment could have been 
rendered, if the evidence sustained any of the counts, the jury had 
aright to find a general verdict, as there was no misjuinder, 

On an indictment founded on the 3ist sec. of the 8th art. of the act 
concerning crimes and punishments, it is not necessary to prove the 
commission of the offence on the psrticular Sunday jaid in the in- 
dictment, for thoughtime is undoubtedly of the essence of the of. 
fence, so far as the day of the week is concerned, yet the particu 
lar Sunday, or day of the month, laid, provided the same be within 
twelve months before the finding of the indictment, is perfectly 
immaterial. 


APPEAL from the circuit court of Ste. Genevieve county. 


P. Cole, counsel for appellant: 
The appellant submits that the above evidence does 


not support the indictment, and the court therelore err- 
ed in refusing him a new trial. 


J. S. Brickey, circuit attorney, for the State: 

The only questions before this court are: 1. Did the 
court err in refusing the defendant a new trial? 

2. Is the evidence such as would warrant the jury in 
finding the defendant guilty? 


Napton, Judge, delivered the opinion of the court, 


This was an indictment against defendant, founded on 
the statute, which prohibits persons from selling goods, 
keeping open tipling houses, and selling liquors atter nine 
o’clock in the morning of Sunday—Rev. Code of 1835, 
p- 209. ‘The indictment contained four counts. The 
first count charged, that defendant did, at, &c., on, &c., 
“keep open a certain tipling house in the county afore- 
said, after nine o’elock in the morning, on the first day of 
the week, commonly called Sunday, contrary,” &c. 

The second count charges, that defendant did “retail 
distilled liquors alter nine o'clock in the moining on the 
first day of the week, commonly called Sunday,” &c. 

The third count charges, that defendant “did sell liquor 
to divers persons, to the jurors aforesaid unknown, after 
nine o’clock in the morning of the first day of the week, 
called Sunday,”’ &c. 

The fourth count charges, that defendant “did keep 
open a grocery, kept by him, the said Frasier, then and 
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there for the purpose of selling distilled liquors, to divers 
ersons,”’ &c., “after nine o'clock,” &c. 

The evidence was, that some time about two weeks 
before the term of the court at which the indictment 
was found, the defendant had his grocery open between 
the hours of eleven and twelve on Sunday; that witness 
drank some wine and saw others buy spirituous liquors 
of defendant at the same time, and pay for the same. 
The jury found a general verdict of guilty. There was a 
motion for a new trial, which was overruled. The 
grounds upon which the appellant relies to reverse the 
judgment of the circuit court are, that the evidence did 
not sustain the indiciment, and that the general finding 
by the jury was erroneous. 

I can see no misjoinder in this case. The offences 
charged are all of the same nature, founded on the same 
section of the statute, and upon which the same judg- 
ment could have been entered—Archbold’s Evi. P.C. 62; 
1 Chit. Crim. Law, 249. If the evidence sustained any 
of the counts, the jury had a right to find a general ver- 
dict—The People v. Olcott, 2 John. Ca. 311. But it is 
urged by the counsel for appellant, that time is essential 
in this offence, and that there was no proof of the com- 
mission of the offence on the day alleged in the indict- 
ment, or either of the days specified in the different 
counts. The time is undoubtedly of the essence of the 
offence so far as the day of the week is concerned. The 
proof must establish that the liquor was sold, or the tip- 
pling shop kept open on a Sunday within twelve months 
before the finding of the indictment; but whether on the 
particular Sunday (or day of the month) laid in the in- 
dictment, is perfectly immaterial. The judgment of the 
court below is affirmed. 
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Porter v. Tue Srate. 


Indictment in the St. Louis circuit court for adultery—venue changed 
to Jefferson county, on application of defendant, and on his affida- 
vit that the Judge was prejudiced against him. Held, that although 
the statute did not allow a change of venue for that cause, and that 
it was error to allow it on the affidavit; still, as the change was pro. 
cured by defendant for his own ease and convenience. and toa 
court having competent jurisdiction of that species of offence, this 
court will not reverse the judgment of the circuit court on the ap- 
plication of defendant, on account of such illegal change of venue. 

Narton, Judge, dissented—holding that the case, when sent to Jeffer- 
son county, was coram non judice—that the circuit court of that 
county, not having jurisdiction of that cause, the consent of defen- 
dant could not confer jurisdiction. 


APPEAL from the circuit court of Jefferson county. 


Frissell, counsel for appellant: 

On the part of the plaintiff in error it is contended: 

1. That the circuit court of Jefferson county had no 
jurisdiction in this case, because the venue was Not 
changed according to law—Stat. of Mo. 486-7. 

2. Consent of the defendant does not give jurisdic. 
tion, and the court cannot act in changing the venue ex- 
cept in accordance with the law—the law there regula. 
ting the change. 


3. That the evidence does not support the verdict. 


Brickey, (circuit attorney,) counsel for appellee: 

For the state, I submit the following points for the 
consideration of this court: 

1. Is the evidence contained in the record sufficient to 
warrant a verdict of guilty? 

2. Isnot the second count in the indictment good!— 
for upon this count the jury did find the defendant 
guilty. 

3. Was not the change of venue properly awarded by 
the circuit court of St. Louis, the order having been 
made on the application and affidavit of the defendant 
himself? (See Rev. Code, 206, sec. 8; do. 483, sec. 15, 
16, 17, 18, 19.) 


Tompkins, Judge, delivered the opinion of the court. 


Porter was indicted in the county of St. Louis, and 
on trial found guilty of the crime of adultery. He ob- 
tained a new trial, and also a change of venue to the 
county of Jefferson, where being again found guilty, he 
appealed to this court. 
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A change of venue is allowed by the statute, first, 
where the Judge of the court in which the cause is pend- 
ing is near of kin to the defendant, by blood or mar- 
riage; or, second, where the defendant is a slave, and such 
Judge, or a person near of kin to him, is the owner or 
has any interest in such slave; or, third, where the of- 
fence charged is alleged to have been committed against 
the person or property of such Judge, or of some person 
near of kin to him; or, fourth, where the Judge is in 
anywise interested, or shall have been counsel in the 
cause. 

The cause assigned for a change of venue is, that the 
judge of the circuit court was prejudiced against him. 
It was in evidence, that three or four years before the 
trial, the prisoner was an inhabitant of St. Louis county, 
and married; and that Louisa Matheney and her mother 
lived in the prisoner’s family, being poor and related to 
him; that three or four years ago, said Louisa left the 
county of St. Louis, and that about two weeks after- 
wards, the prisoner left the county and was absent about 
three years; that in some short time after Porter and 
Louisa had left their usual place of residence, the wit- 
ness, at the request of the wife of Porter, sought him out 
and found him at the market house.~ Porter told him 
that he had taken Louisa across the river, and intended 
todo something for her. He denied any intention of 
abandoning his wife, but said he was going away on busi- 
ness. Porter, after an absence of about three years, re- 
turned to St. Louis county. Since his return, Porter 
has lived principally at his father’s house. Shortly after 
the return of Porter, Louisa also returned, and resided at 
the same house with the prisoner, Porter, having become 
the mother of two children, Other evidence was given, 
which showed that they were seen frequently to go into 
the bed room together at night, Louisa bearing one 
child and the prisoner the other. But a witness on the 
part of Porter stated that they occupied different beds; 
that Porter, the prisoner, slept with the witness, and 
generally rose first in the morning, and that he had never 
observed any improper conduct on the part of Porter 
towards Louisa. 

On the part of the prisoner, it is contended that, 1. 
The change of venue was improperly granted, and there- 
fore the court had no jurisdiction of the case, and its 
judgment must therefore be void. 2. That supposing 
the court had jurisdiction, the evidence did not warrant 
the finding of the jury. 
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MAY TERM, After two verdicts and one change of venue, the ey). 
1839. dence ought to be weak, indeed, if another new trial 
wre ~=o0ere granted. ‘The circuit judge who granted the firy 
Porter new trial, must, i seems to me, have been influenced jp 
his decision by the fear of doing injustice to the prison. 
er, for it appears in evidence that the wife of the prison. 
er, during his absence, had obtained a divorce before the 
Indictment in the S4mMe judge. The evidence was so strong that, it ap 
St.Louis cireuit pears to me, the juige,in granting the first new trial, 
court for adultery, committed the fauit peculiar to men of nice sensibility, to 
fo decent 28°4 ery in favor of the person against whom he was sus 
tyon application pected of being prejudiced. iNo error then appears to 
of defendant, and me to have seen committed by the circuit court of Jef. 
vor apse ferson county in re‘using a new trial. It 1s next to in 
was prejudiced a-quire whether the action of the court 18 void for want of 
gainst him. Held, jurisdiction It is p!ain that the statute does not allow 
eshte cae change of venue because the judge was prejudiced, 
low a change of and it was error to allow it on the affidavit; and if the 
venue for that statute could have conferred on the State the right to 
causes and that it change the venue, and it had by this act done so, then 
it on the affidavit, the State would deservedly have had its judgment re 
still,as the change versed for its illegal act to the prejudice of the defen- 
was procured by dant. 
defendant for his - 
owneaseandcon- But the prisoner changes the venue himself, or rather, 
venience, and to the court at his instance, orders it to be changed, and he 
seo I causes it io be civinged; and to be changed, too, toa 
diction of foes court havin« jurisdiction of that species of offence against 
speciesof offence, the laws., {lid the cause been sent to the county court 
nema for trial, itis clevr that every thing done thereim would 
judgment of the be nuil and void, but otherwise, it appears to me, in the 
circuit court on Circuit Court, a court liaving jurisdiction of such offen- 
pe application of ces, ‘The constitution has secured to the prisoner a 
efendant on ac- ~. cane a ; jee , 
count of such il. Tight of trial by the vicenage. ‘The law allows him to 
legal change of waive that right in certain cases. ‘This certainly is not 
ve Nanton, Judee, BOW, one of those eases. The State had before found 
dissented-—haid the inconvenience of allowing a change in such cases, 
ing that the caseand repealed the law. So, in defiance of law, the pris 
eccigne Jef- er, for his own ease and convenience, procures a change 
was coram non ju- 0! venue to a court of competent jurisdiction, and then 
dice, that the cir- Complains of the illegality of the act. 
ence In my opinion, the judgment of the circuit court ought 
pean” hea of Not, for either of the above reasons, to be reversed. On 
that cause,the this last point of the jurisdiction of the circuit court of 
deme atd seem Jeflerson county, Judge Napton differing in opinion, the 
confer jurisdic- jUdgment of the circuit court must be affirmed, and it 


tion. accordingly is affirmed. 


Vv. 
The State. 


N 
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Narton, Judge, dissenting.—1 cannot concur in the 
opinion of Judge Tompkins on the question of jurisdic- 
tion. It is admitted that the circuit court of St. Louis 
county had no power under our statute to order a change 
of venue on the alleged ground of prejudice against the de- 
jencant. ‘his is not one of the enumerated cases in the 
act, and I know of no power apart from the statute 
which authorized a change of venue. The case, there- 
fore, when sent to Jeflerson county, was coram non ju- 
dice, and the circuit court of that county had no juris- 
diction to try the case. 

It is, 1 believe, a well settled doctrine that consent 
cannot give jurisdiction, and the result to which a con- 
trary doctrine in this case would lead, seems to me well 
worthy of attention. If it be sound law that, because 
the circuit court of Jefferson county had jurisdiction 
over offences of the same character with the one char- 
ged in this indictment, it had therefore jurisdiction over 
such offence, though committed in St. Louis county, up- 
on the principle that the defendant could not and ought 
not to take advantage of his own wrong, such a position 
might lead to consequences that would be rather start- 
ling. ‘The circuit, court of Jefferson county has juris- 
diction over the offence of murder, but_I imagme it will 
hardly be contended that it would have a right to try a 
person charged with having committed murder in the 
State of Illinois or Arkansas, even though the person 
charged may have selected that tribunal in preference to 
one before which it was properly cognizable. 

By the principles of the common law, the defendant 
could not have been tried in Jefferson county. To give 
the court of that county jurisdiction, resort must be 
had to the statute; but the statute, it is admitted, did not 
authorize the change which was made, neither by com- 
mon law or statutory provision. Then, the circuit court 
of Jefferson county had no jurisdiction, and the con- 
sent of the defendant could not give it any. The judg- 
nent should therefore, 1 think, be reversed. 
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SUPREME COURT OF MISSOURI. 


Jonrs & Jones v. Retre, apm’r. 


Assumpsit, for work and labor, commenced in the circuit court; bill 
of particulars showing an account for work done for more than one 
thousand dollars; verdict for plaintiff for eighty-six dollars and forty 
cents, and costs, Held, that by the law then in force, the plaintiff, 
where the amount of debt and damages recovered were below the ju- 
risdiction of the court, could not recover costs, but might have costs 
adjudged against him; and though it would have been hard, under the 
circumstances of this case, to make the plaintiff pay the costs, still ho 
could not recover costs. ‘The supreme court then reversed the judg. 
ment of the circuit court, and proceeding to give such judgment in 
the case as the circuit court ought to have given, adjudged that the 
defendant in error recover his damages assessed in the circuit court, 
and pay his own costs, and that the plaintiffs in error pay their own 
costs. 


ERROR to the circuit court of Washington county. 


Frissell, counsel for plaintiffs in error: 

The plaintiffs in error insist upon the following 
points: 

1. That the judgment of the circuit court is errone. 
ous in adjudging costs against the defendants, where the 
recovery is below the jurisdiction of the circuit court— 
Stat. of Mo. 1825, p. 227-8, sec. 11; do. p. 473, sec. 1; 
Dougherty v. Downey, 1 Mo. Rep. 674; Buckner v, 
Amour, 1 Mo. Rep. 534; Mo. Laws of 1825, p. 268, sec. 
4; Haydon v. Sloan, 3 Mo. Rep. 328. Properly cogni 
zable,is construed to mean exclusively cognizable, in this 
1ast case. 

2. That an administrator who brings a suit in the cir. 
cult court, properly cognizable before a justice of the 
peace, is responsible for costs out of his own estate, anc 
that the estate of his intestate ought not to pay said 
costs—Toller on Ex. 438-9. It is waste. 


Brickey, counsel for defendant in error: 

See Digest, 228, sec 11, title “Costs;” Digest, 473, sec. 
1, title * Justices’ Courts;’? Rev. Code, 129, sec. 11, 15: 
Rev. Code, 348, sec. 1, 2, 3, 4, title “*Jurisdiction;’ 2 
Mo. Rep. 336, Hays v. Thomas. 


Tompkins, Judge, delivered the opinion of the court. 


Relfe, administrator, sued Augustus and Myers Jones, 
in the circuit court, where he had judgment; to reverse 
which this writ of error is prosecuted. 

The action is assumpsit for work and labor done in 
building a mill house. The bill of particulars shows an 
account for more than one thousand dollars’ worth of work 
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donee The verdict was for eighty-si 
cents. ‘The jurisdiction of aj ghty-six dollars and forty way Team 
j ction of a justice of the peace extend- ; 
edto ninety dollars. By the law in force when this tacos . 
mee" : © ; , — 
action was commenced, it is provided, that “where any Jones & J 
action shall be prosecuted in any court, and the amount — 
of debt and damages recovered shall be below the juris- 
— . the court, the plaintiff shall recover no costs 
ut may have costs adjudged agai im. i =n Assumpeit, for 
tion of the court.” iy a en aE pict ober, 
. = ommenced in the 
It is contended that the plaintiff ought to pay costs to cireuit court; bill 
the defendants below, (plaintiffs here.) The Je Tr = particulars 
error was an administrator, and may be supposed to be eount for work 
more ignorant of the date of the accounts of his intestate done for more 
— re —. would have been. But had the mtes diet for ple if 
tate himself i ; : pn ee 
ee te brought this action, it seems to me that it for $86 40 and 
ould be hard to make him pay costs, under the cireum- ,°°y Held, that 
stances of the case. The demand was large, and the oo in 
account u i : ee, ere 
nit sory ta The statute forbids that he should tiff, where the a- 
cover costs, but leaves it at the discretion of the court Gimag eae 
to adjudge costs against him. No evidence is saved to Sonnges seustae- 
show that the defendant in error had any knowledge of the peteedenette 
true amount due his testator. Under the circumstances (°°); ageing 
nin case, it appears to me that he ought not to be ad Gide kore om 
udged to pay ° : . ‘ “mij ave costs 
Jugs as pay costs, but the judgment of the circuit court adjudged against 
| reversed; and, in my opinion, this court ought ae Soe ae 
 peonene te give such judgment in the case as the cir ~onig ee d 
cuit cour ‘ : ¥ ee 
mi rt ought to have done—that is to say, that the de- the cireumstances 
ndant in error recover his damages assessed in the cir- of this case, to 
cuit court, and pay his own costs, and that the plaintiff nm apc had ovaggen “| 
in error pa ad > Pony nad plaintitis pay the costs, still 
te * y theirs. Such being the opinion of Judge he could not re- 
Napton, the judgment of the circuit court is reversed Seer nara. Soe 
and judgment will be entered up as above intimated ranean ok h 
a . reversed the 
circuit court, and proceeding t j i judiguasat of the 
ert oey  pU pee ty gan tghie oy! kok miler 
the circuit court, and pay his ow t Se ee ear oo 
eoiaa. ’ ) n costs,and that the plaintiffs in error pay their own 


Vv. 
Relfe. 





SUPREME COURT OF MISSOURI. 


MAY TERM, MeEnseE v. OsBERN. tg 

1839. m 
Pw . Under the act of February 6th, 1837, relating to attachments, it je 

Meise Gabawe error in the cireuit court to dissolve an attachment on motion of the ul 

; * plaintiff, and against the consent of the defendant. after plea in the di 

nature of a plea in abatement filed, and proceed to try the cause on Ww 

the plea in bar. : ‘ 


2. The act permitting defendant to file a plea in nature of a plea in 
abatement, seems intended to provide a remedy for defendant in case B 
plaintiff should rashly make an affidavit unfounded in fact, and this 
provision of the act would be almost useless, if the plaintiff were al- 


lowed to defeat the defendant dy dissolving the attachment after is- cc 
sue joined on the truth of the plaintiff's affidavit. pi 
3. Suit brought on a bill of exchange, drawn by defendant on one W, it 
in favor of plaintifi. The bill was accepted by W. but not paid 5 
when due. Defendant, afterwards, promised to pay plaintiff the ee 
amount of the bill when he could collect the money, and stated R 
that he expected to collect the money from W. and others in three 
months.: The circuit court instructed the jury, that the promise of C 


defendant to pay, was absolute in effect. Held, that as no evidence 
was given to show that notice had not been given to defendant of 
the non-payment by W, and that as from the promise of defendant Cl 


to pay, the presumption might fairly be rarsed that he had received of 
notice thereof, the circuit court did not errin giving the instruction: . 
ERROR. to the circuit court of Franklin county. = 
: 9 
Frissell, counsel for plaintiff in error: R 
The plaintitf in error will rely upon the following 6 
points and authorities: th 
1. That the plaintiff below should have been com- ¥ 
pelled to go to trial on the issue joined upon the truth of B. 
the affidavit on which the attachment issued, or the suit R 
should have been dis.nissed, none of tne garnishees hav- 
ing answered, and having property of Mense’s in their ™ 
hands—Acts of 1836-7, p. 9, sec. 53; Stat. of Mo. p. nm 


79, sec. 22. M 

2. That the statement of the record, that “it appearing 
to the court that the garnishees had nothing in their 
hands,”’ should be rejected: 1. Because the record it- 
self contradicts the statement. 2. Because the court 
could not judicially know that to be the fact without the 
answers of ail the garnishees, the Jaw requiring the 
garnishees to answer in writing at the return term— 
Stat. of Mo. p. 79, sec. 22. 

3. Unless the drawer of a bill of exchange have no- 


sit 


pe 


pli 


A] 
tice of the non-payment of the bill at maturity by the next i 
post, or in some short but reasonable time, the drawer is an 
not liable tu pay the bill, he having funds in the hands of &, 


the acceptor. 
4, If the drawer chose to render himself liable to pay pu 
the debt by a subsequent promise, he has a right to at- att 
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tach such conditions of time, place, and manner of pay- MAY TERM, 
ment as he sees fit, and the payee cannot recover, 1839. 
unless he shows that the conditions prescribed by the weve 
drawer, upon his provies to pay, have been complied Mense v. Osbern. 
with—Chitty on Bills, 303 to 310, note on p. 305; Chal- 
field v. Paxton, 308, note; Goodall v. Dolby; Bush v. 
Bernard, 8 John. 407; Scouton v. Esland, 7John. 36. ~ 

5. That the declaration is bad in not setting out, the 
conditions prescribed by the drawer upon his promise to 
pay, or that the event had happened by which the liabil- 
ity of the drawer had become complete—Wait v. Mor- 
ris,6 Wen. 394, a note of which case is found in 7 John. 
Rep. 36; 7 East, 231, Lundie v. Robinson. 


Cole, counsel for defendant in error: 

1. The judgment of the circuit court is correct in prin- 
ciple, if the bill of exchange be considered the foundation 
of the action—2 Phil. Ev. 33; 2 Stark. Ev. 254; Pratte 
v. Honey, 1 Mo. Rep. 35; Mo. Laws, p. 97, sec. 1. 

2, The judgment 1s right, if the plaintiff be compelled 
to resort to the original consideration —2 Stark. Ev. 302; 
2Phil. Ev. 39, 16, 38; 2 Stark. Ev. 272, 16, 306; 6 T. 
RK. 52; 7 T. R. 64. 

3. The circuit court committed no error in dissolving 
the attachment upon the motion of the plaintiff—Mo. 
Laws, 76, sec. 3; act of Feb. 6, 1837, pamphlet, p. 8; 
Bellissime v. McCoy, 1 Mo, Rep. 318, 16, 657; 3 Mo. 
Rep. 410. 

4. The judgment against the garnishee may be irregu- 
lar, but it is not before the court; it is disconnected with, 
and independent of, the judgment of Osbern against 
Mense. 

5. The want of a simileter to the plea of non-assump- 
sit, is not error; it is cured by the verdict--Mo. Laws, 
p. 469, sec. 7, 8; 1 Chitty’s Plead. 571; and may be sup- 
plied by the supreme court—Mo. Laws, 469, sec. 8. 


‘lomPxins, Judge, delivered the opinion of the court. 


Osbern sued Mense in the circuit court, where he had 
a judgment; and Mense brings the cause by writ of errer 
into this court, to reverse that judgment. Osbern filed 
an affidavit and obtained an attachment against the goods, 
&c. of Mense. 

Mense filed a plea in the nature of a plea in abatement 
putting in issue the truth of the affidavit upon which the 
attachment was sued out. ‘he circuit court, on motion 

395 
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way tern, Of the plaintiff, dissolved the attachment and discharged 
1839. some persons who had been summoned as garnishees, 
wevws The defendant excepted to the opinion of the court dis 
Mentz v. Osbern. solving the attachment. The court then proceeded to try 
iia the cause on the plea of non-assumpsit, which had been 
February 6, 1837, filed by the defendant, and, as above mentioned, gave the 
relating to attach. plaintiff, Osbern,a judgment. The act of the 6th Fe. 
ee is error bruary, 1837, supplementary to an act entitled “An act 
sev liccoles an at. tO provide for the collection of debts by attachment,” 
tachment on mo- (page 9,) gives to the defendant the right to put in issue 
tion of the plain- the truth of the affidavit, upon which the attachment was 
1 es aig the Sued out, and provides that if the issue of fact be found 
defendant, after for the plaintifl, the cause shall then proceed as in other 
plea in the nature cases of attachment; but if the said issue be found for 
te 7 «>a the defendant, the suit shall be dismissed at the cost of 
proceed to try the the plaintiff, and the said plaintiff shall be liable upon his 
cause on the plea bond, as in other eases by this act. 
amen When the legislature gave this extraordinary remedy 
Theact permit. DY attachment to creditors, it seems they intended to 
perm: - - . ° “ei 
ting defendant to provide a remedy for the defendant in case the plaintiff 
file a pleainna- should rashly make an affidavit unfounded in fact. This 


ture of a plea in oe at, =e , / i 
abatement, seems Provision in favor of the defendant would have been al 


intended to pro. most useless if the plaintiff is to be allowed to defeat 


vide aremedy forhim by dissolving the attachment after the defendant has 
aur ean” put in issue the truth of the affidavit. It is not enough 
rashly make an that plaintiff lets loose the property oi the defendant by 
affidavit unfound- dissolving the attachment, when he finds the defendant i 
le a age about to procure it to be dissolved. ‘The statute declares 
the act would be that his suit shall be dismissed at his cost; but the cir 
almost useless, ifeuit court, by its dissolution of the attachment, and there: 
oe pl ee by depriving the defendant of the opportunity of prov- 
the defendant by Ing the falsehood of the affidavit, fixes the costs of the 
dissolving the at-suit on the defendant, and the plaintiff recovers his mo- 
tachment after is ney as soon as an honest and fair plaintiff would have 
sue joined on the : i é 
trath of plaintiffs done who proceeded to collect his debt without the aid 
affidavit. of the oppressive writ of attachment. Such, evidently, 
was not the intention of the legislature. It meant to 
punish him vy the infliction of the payment of costs, and 
by delaying him in collecting his debt for attempting to 
use this extraordinary remedy by attachment when there 
was no occasion for it. 

This suit was brought on a bill of exchange, drawn by 
the defendant, Mense, on one Walker, in favor of the 
plaintiff below. Walker accepted the bill, but failed to 
pay when it became due. Mense, the plaintiff in error, 
promised to pay when he could collect the money, and 


stated that he expected to be able to collect the money 
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from Walker and others in three months. On the part may Terw, 
of the plaintiff in error, it is contended that he, having 1839. 
received no notice of the non-payment by Walker, and wr-w 
therefore not being liable to pay, his promise to pay ON Mense vy. Osbern. 
conditions must be considered binding only when he 

should have collected the money; but the circuit court 

instructed the jury that the promise to pay was abso- suit brought ona 
lute in effect. No evidence was given to show that no- bill of exchange, 
tice had not been given to Mense of the non-payment by tae er 
the drawee; and trom his promise to pay, the presump- favor of plaintiff. 
tion might fairly arise that he had received notice there. The bill was ac- 
of. (See Chitty on Bills, p. 316, and cases there cited.) ot gor agg 
In the instructions given on this head by the circuit court, due. Defendant, 
I see no error; but because, on the motion of the plain- afierwards, pro- 
tiff the attachment was dissolved, and the defendant be- aera sell 
low, plaintiff here, was deprived of an opportunity of mount of the bill 
trying the issue made on the truth of the affidavit of the oe - could 
defendant in error, and thereby lost all the advantage ¢? jcltag money» 
which he might have derived from a verdict in his favor, expected to col- 
this judgment ought, in my opinion, to be reversed, and lect the money 


sie : 5 te ‘ t B te _ from W.and oth- 
such also being the opinion of Judge Napton, it is re- °° apne 


versed, and this cause 1s remanded to the circuit court, months. The cir- 
and that court will proceed in the cause in conformity cuitcourt instruc- 


mat ted the jury, that 
to this opimion. the promiee of de- 
fendant to pay was absolute in effect. Held, that as no evidence was given to show 
that notice had not been given to defendant of the non-pay ment by W. and that as from 
the promise of defendant to pay, the presumption might fairly be raised that he had re- 
ceived notice thereof, the circuit court did not errin giving the instruction. 
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SUPREME COURT OF MISSOURI. 


Hitpersranp v. THe Stare. 


aa 

Indictment containing three counts: First count charged prisoner 
with stealing a mare of the value of $30. Second count, with steal. 
ing a bell collar of the value of 25 cents. Third count, with steal. 
ing amare and bell collar ol the value of $25. There was a gen. 
eral verdict of guilty. Held, that though the third count was dou. 
ble, in joining two distinct offences of a different degree and pun. 
ishable in a different manner, yet, as there was no demurtrer either 
general or special, nor any motion to quash, the defect was cured by 
verdict, and could not be taken advantage of by motion in arrest or 
writ of error. 

Under the act concerning crimes and punishments, felonies and 
misdemeanors cannot be jvined in the same indictment, and the of. 
fence charged in the second count being only a misdemeanor, there 
was a misjoinder of counts, and the verdict being general, it was 
impossible for the circuit court to direct what judgment should be 
entered. 


APPEAL from the circuit court of Jefferson county. 


P. Cole, counsel for appellant: 
The defendant presents the following points in order 
to the reversal of the judgment of the circuit court: 
First count in the indictment is bad, because there is 
no place stated where the offence was committed, and 
the court erred in overruling the demurrer. Time and 
place must be added to every material fact in an indict- 


ment—State v. Hardwick, 2 Mo. Rep. 228; Rex v. Hol- 
land, 5 T. R. 607; Rex v. Matthews, 5 T. R. 162; Rexv. 
Dezlett, 1 T. R. 69; 1 John. Rep. 70. If no time or place 
be stated, or no place where the court does not appear 
by the indictment to have jurisdiction over the offence, 
the defendant may demur, move in arrest of judgment, or 
bring a writ of error—Arch. Crim. Piead. 36; State v. 
Cook, 1 Mo. Rep. 547. 

Second count.—The objection to this count is, that it 
charges the stealing of a bell collar of the value of twenty- 
five cents as a felony, when, under ourstatute, the offence 
is a mere misdemeanor, punishable by fine and imprison- 
ment in the county jail. The defendant is, moreover, 
convicted on this count, and punished as for a felony— 
Digest, 178, sec. 32. The defendant moved im arrest of 
judgment, but was overruled. ‘This was error in the cit- 
cuit court. 

Third count is bad, because it is double. ‘To steala 
mare, is a penitentiary oflence, without reference to the 
value; but to steal a chattel, is not felony, unless of the 
value of ten dollars or more; under that sum, it is. petit 
larceny andamisdemeanor. ‘There is also a want of cer 
tainty in this count. The mare and bell collar are sta 





Co me rs" fA 


SP =. 


th 


to 


FOURTH JUDICIAL DISTRICT. 


ted to be of the value of twenty-five dollars. Now, the 
stealing of the mare, per se, was felony—fot so of the 
bell collar, which might be petit larceny—Rex v. 
Mace, 2'T. R. 381; 2 Hale, 182-3; Arb. Crim. Plea. 49, 
60. ‘There isa want of that precision that would enable 
the defendant to plead a conviction upon this count ia 
bar of another prosecution for the same offence. 

4. ‘The defendant is found guilty generally upon this 
indictment, which consists of distinct substantive offen- 
ces that are, to some extent, wholly repugnant to each 
other in grade and punishment. This is a misjoinder, 
and the court erred in not arresting the judgment—1 
Chit. Crim. Law, 209; and also erred in refusing a new 
trial. 


Brickey, circuit attorney for the State: 

There are three counts in the indictment—one for pet- 
it larceny, and two for grand larceny, and a general find- 
ing of the jury. 

Did the circuit court err in overruling the demurrer to 
the first count, the exception being the want of venue as 
to the alleged offence? 


Napron, Judge, delivered the opinion of the court. 


The defendant was indicted by the grand jury of Jef- 
ferson county, for stealing a mare—was convicted, and 
sentenced to the penitentiary for two years. The in- 
dictment contained three counts. The first count char- 
ged that defendant, on the 20th day of June, in the year 
eighteen hundred and thirty-eight, with force and arms, 
at the county, &c., one certain mare, of the value of thir- 
ty dollars, then and there being found; then and there 
did feloniously steal, take and lead away, contrary, &c. 

The second count was for stealing a bell collar of the 
value of twenty-five cents. 

The third count charged, that defendant on, &c., at, 
&c., “one mare, and one bell collar on said mare, then 
and there being found, of the value of twenty-five dol- 
lars, lawful money, of the goods and chattels of one Al- 
len Harness; then and there being found; then and there 
feloniously did steal, take and lead away, to the evil ex- 
ample,’ &c. 

To the first count of this indictment, there was a gen- 
eral demurrer, which was overruled by the court. After 
verdict, defendant moved in arrest of judgment and for 
a new trial. 


549 


MAY TERM, 


1839. 
ON 


Hilderbrand 
ve 
The State. 





550 SUPREME COURT OF MISSOURI. 


MAY TERM, The first count is obviously defective for want of venue. 

1839. Time and place must be laid to every material fact in an 
wma = indictment—Arch. Cr. Plead. 16, and athorities there ci- 
Hilderbrand ted. 


Vs The third count is double. Two distinct offences of 
The State. 4 different degree, and punishable ina different manner, 
Indictment con- are joined in the same count. ‘To this count there was, 
taining three = however, no demurrer either general or special, nor any 
no Ae motion to quash. I have not seen any case in which this 
prisoner with Objection has been made available by motion im arrest or 
stealing amare writ of error. I incline to think a verdict would cure 


$30." value of this defect—Archbold’s Plead. p. 55. 


count, with steal- But the second count is for petit larceny, an offence 
ing a bell collar of ypon which the verdict and judgment must be essential- 


eencngas te ly different from what they must be on a charge of steal- 


count, with steal-Ing a mare. Our law on this subject is conceived to be 
ing amare and essentially different from the practice sustained by the 


bell collar of the . . . ; 
value of $25. English authorities. In England, offences of the same 


There was a gen- Mature could be joined in an indictment, and the only 
eral verdict of —§ way to object to such joinder, was to move to strike out 


Seog the third. the objectionable count, and force the prosecutor to rely 


count was double,ON some particular count or counts. Our statute has, 
in joining two dis- however, given entirely a new meaning to the word 


eee onal felony, and has drawn a plain and obvious distinction be- 
and punishable in tween felonies and misdemeanors, founded solely on the 


a different man- punishment prescribed. The judgment in the two cases 


ner, yet, as there : : a 
War no demurrer Must be entirely different, and though in England an in 


either general or dictment might inelude counts for grand larceny and pet- 
special, nor 5 it larceny, the practice eannot be admitted under our 
ee, to antetery prorpeess there was, then, a misjoinder of 


the defect was . es 
cured by verdict, counts and a general verdict, and upon the verdict it 
d 


and could not be was impossible for the court to direct what judgment 
ae should be entered; for these reasons, the judgment is re- 
arrest or writ of versed, Judge Tompkins concurring in this opinion. 
error. 

Under the act concerning crimes aged pe sage: say felonies and misdemeanors can- 
not be joined in the same indictment, and the offence charged in the second count be- 
ing only a misdemeanor, there was a misjoinder of counts, and the verdict being gen- 
eral, it was impossible for the circuit court to direct what judgment should be entered. 
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Scunper v. JOHNSON. 


I. A. & B. by an instrument of writing, agreed to submit the mat- 
ters in difference between them to C. & D., as arbitrators. The 
arbitrators to have power, in case of their disagreeing,to choose a 
third person or more, if they thought proper, before they entered on 
their duties as arbitrators. The submission was made a rule of court. 
C. & D. not being able to agree upon an award, referred the whole 
matter to the umpirage of E. F. & G., who made the award. Held, 
that it was not necessary that the arbitrators first appointed, should 
have been sworn, or have concurred in the award by signing and 
sealing the same, as required by the act of submission. 

@. Napron, Judge, concurred in affirming the judgment of the circuit 
court, but thought there was much doubt and uncertainty as to the 
proper construction of the submiseion. He thought, as much from 
the acts of the parties themselves as from any thing in the terms of 
submission, that the parties intended to authorize the arbitrators to 
select one or more persons to act as umpires, though the word arbi- 
trators was used, 


APPEAL from the circuit court of Perry county. 


P. Cole, counsel for appellant: 

The appellant makes the following points in order to 
the reversal of the judgment below: 

1. The order of reference is illegal, because it gives 
cognizance to referees of matters not depending before 
the court. 

2. Report of referees is illegal, because not made by 
the persons appointed by the court.” 

3. The above is neither an arbitration nor a reference, 
but a mixed proceeding unknown to the laws. 

4. Neither the report nor judgment is supported by 
the evidence, 

5. The entry of judgment upon the award was irregu- 
lar, and the agreement of the parties does not authorize 
it—1 Digest, 74, sec. 26—7—8-9-30. 


Brickey, counsel for appellee: 

The appellant has made numerous points before this 
court, but I shall consider only the following: 

1. Could the parties refer the matters in controversy 
between thein by their mutual voluntary agreement in 
writing, and under an order of court, to arbitrators for a 
final decision between them, and did they do so? 

2. Did the arbitrators or referees act within the lim- 
itation of their powers given, and upon the subject mat- 
ter submitted? 

3. If the arbitrators acted fairly and honestly, and re- 
turned an award according to their appointment and the 
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order of the court, is it not binding and conclusive be. 
tween the parties? 

4. Did not the circuit court decide correctly in over- 
ruling the plaintiff’s motion to set aside the award and in 
giving judgment for the defendant according to the 
award? 

Authorities cited.—Rev. Code p. 71 to 74, (Arbitra- 
tors,) sec. 18; do. p. 463, sec. 15; Bac. Ab. 201, 210, 
213, letter E. 226, F. 227; 1 Stark. Evi. 230; 3 Cain’s 
Cas. 166, 254;2John. Rep 57, McKenstry v. Solomons; 
3 Cain’s Cas. 166, Shepard v. Watrous; 9 John. Rep. 
212, Cranston vy. Kenny; 2 Jolin, Rev. 62, Newland v. 
Douglas; 2 Marsh. Rep. 566, Shryock v. Morton. 


Tompkins, Judge, delivered the opinion of the court. 


Scudder brought his action in the circuit court against 
Johnson. After the parties had come into court, they 
determined to submit to the decision of certain arbitra- 
tors, by an instrument of writing, the subject matter of 
the suit, together with other matters in controversy ex- 
isting between them. The following is a copy of. the 
instrument above mentioned, viz: “Be it remembered, 
that Thomas E. Johnson and John Scudder, both of the 
county of Perry, and State cf Missouri, being desirous 
finally to end and determine divers controversies, suits 
and quarrels that have lately arisen between them, did, 
on the eighth day of January, one thousand eight hun- 
dred and thirty-eight, agree to submit it, and refer all 
controversies, suits and quarrels to the award and deter- 
mination of William Garner of the State of Illinois, and 
Thomas Swan of the county of Perry and State of 
Missouri; and in case of their disagreeing, they shall 
have power to choose the third person or more, if they 
think proper, before they enter on their duties as arbi- 
trators, which said award shall be made.in writing, under 
the hands and seals of the said arbitrators, and ready to 
deliver to the parties on or before the third Monday in 
March next; and the said parties did mutually promise 
and oblige themselves, that they would obey, perform 
and execute such award as the said arbitrators should 
make in the premises. Now, the said parties do further 
agree, that the said submission shall be made a rule in 
the circuit court of Perry county and State of Missouri, 
at the term in March next, and that they will be finally 
concluded by the arbitration that shall be made in the 
premises by the said arbitrators pursuant to such sub- 
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mission.” This writing is signed and sealed by the par- yay Term, 
ties, and this submission was made a rule of court. 1839. 
Swan and Garner, the arbitrators named in the instrue Wenn 
ment of writing above mentioned, met, and havingheard —_Seudder 
all the testimony of the parties, and duly considered all =, .¥- 
the matters in controversy submitted to them; and hav- . 
ing communicated to each other their views on the vari- A. & B. by an in- 
ous matters submitted to them, and not being able to Sttument in wr 
ard, referred the whole matter to the Ling ogreed to 
agree upon an award, re le matte a0 ll gt 
umpirage of Jacob Shaner, Archibald Mitchell and Ben- ters in difference 
jamin Davis. These persons, last appointed arbitrators, between them to 
j : . . C.& D. as arbitra- 
made the award. It is objected that the first arbitrators ap- .o.5. ‘The arbi- 
pointed, did not appear to have been sworn, or to have trators to have 
concurred in the award, by signing and sealing, as requi- Power in case of 
1 by the act of submission, as above stated. It ap- \2c\' “lsagreeine, 
red by : suDMISSION, aS avo’ stated. P* to choose the third 
pears that they could not agree, and it might be suppo- person or more, if 
sed that, disagreeing themselves, they acted very hon- they think proper, 
ly t int ho could and did agree, and to Dalere ihcy ener 
estly to appoint men who could and did agree, a pirgpenagiwn oc oil 
save the losing party the expense of setting out on the as arbitrators. 
record the copy of the oath administered, and the attes- — em ge 
tation of the justice, as was done in the case of the ot court. C &D. 
three last appointed. ‘They not having, as it seems, act- not being able to 
ed as arbitrators, 1 know no reason why they should have a 
been sworn, and the counsel of the appeilant have shown aie waaaan 
none. It could scarcely be expected-that five men could the umpirage of 


concur in opinion about a matter as intricate as the sub- E-F. &G., who 


eine rp ae de th d. 
ject matter of this arbitration appears to have been, and jreiq, that it was 


in such case, all that two honest men could have done, not necessary that 
would be to acquiesce in the decision of a majority, the arbitrators 
The language of the act of submission, seems to have Sit @ppointed 

, gis aie . should have been 
contemplated such a state of things. In case of their sworn, or have 
disagreeing, they are authorized to choose a third person concurred in the 
or more, i? they think proper, before they enter on their *W2" by signing 

’ y proper, ‘a . and sealing the 

duties as arbitrators. ‘hey might have chosen one arbi- same,as required 
trator to give the casting vote betwixt them; but believ- by the act of sub- 
ing, probably, that each of themselves was incapable, ™**°" 
from some cause, to make up a correct opinion, they 
preferred choosing three persons who, being a majority 
of the whole number, might discharge the whole duties 
of the arbitration. Many exceptions were taken to the irre- 
gularity of the proceedings of these arbitrators. Amongst 
them, none were insisted on but that above mentioned— 
that the two first appointed, Swan and Garner, were not 
sworn; and one other, that the parties had no notice of 
the time and place of the meeting of the arbitrators. Both 
of these statements are extremely negative by the re- 


cord, for it is expressly stated in the record that Swan 
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may Team, 8nd Garner were sworn to arbitrate and determine the 
1839. matters submitted; and that it is proved in court that the 
“~~ parties had notice of the time and place of the meeting 
Scudder Of the arbitrators, and that they did attend. But the 
v. losing party was very correctly spared the expense of 
Johnson. the copies of the several oaths administered to those ar- 
bitrators, as well as that of a copy of the notice to the 
parties, it being unnecessary to spread out either on the 
record, unless an objection had been made to its suffi- 

ciency. 

The whole record has been examined, notwithstanding 
many of the objections made before the circuit court 
were not insisted on here, and every thing required by 
law appears to have been done by the arbitrators. But 
the judgment of the circuit court is not drawn up im the 
form prescribed by law. It does not recite the submis- 
sion, state the hearing before the arbitrators and their 
award—See 7th section of the act concerning arbitra- 
toins, &c., page 73, of the Digest of 1835. 

This court then will set aside the judgment of the cir- 
cuit court, and enter up such judgment on the award of 
the arbitrators, as that court ought to have done, aad 
would probably have done on a proper suggestion, in fa- 
vor of the same party who obtained the judgment in that 
court, thereby affirming the judgment of the circuit court. 


Separate opinion of Judge Narron.—I concur with 
Judge Tompkins in affirming the judgment of the circuit 
court, after it is amended in accordance with the direc- 
tion of the act concerning arbitrations—Rev. Code of 
Narton, Judge, 1835, p. 7 SEC. ae ot 
eoncurred in af- The only material objection urged to the validity of 
nner 5 yt he the award is, that the submission did not authorize the 
pay court, but two first arbitrators to devolve the burthen of the award 
thought there was upon others without participating themselves in making 
much doubt and the award. ‘There is certainly much doubt and uncer- 
uncertainty as ~~. . t t th t ti f | b ° 
the propercon- tainty as to the proper construction of the submission. 
struction of the It must not be construed strictly, but according to the 
submission. He plain meaning and intent of the parties. (See Bacon’s 
fromhe acts of Abr. title “Arbitration,” letter b.) 1 have been led to 
the parties them- the conclusion that the parties to this submission imtend- 
selves as from any ed to authorize the arbitrators to select one or more per- 
thing in the terms . h th sand ead : 
of submission, 80S to act as umpires, though the word arowrators \s 
that the parties used, as much from the act of the parties themselves, or 
intended to au- any thing in the terms of the submission which might be 
thorize the arbi- ‘ned thar i . The bill of “f 
trators to select. Strained to either interpretation. e bill of excep 


one or more per- tions, which detail the entire proceedings before the ar- 
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bitrators and umpires, shows that the parties were pres- 
ent during the whole investigation; that they examined 
witnesses; presented their respective accounts and off- 
sets; and, in short, plainly acted under the impression 
that the matter was thirty before the umpire. They made 
no objection to the three persons selected by the two 
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first arbitrators; they did not pretend that the arbitra- sons to act as um- 
tors had exceeded their power in the appointment of plres, though the 


those gentlemen. And who could be better judges of 
their own meaning, in the article of submission, than 
themselves? 

It does seem to me that the acts of the parties them- 
selves, may be fairly resorted to by this court, to deter- 
mine the true intent and meaning of their agreement, 
where that agreement is obscure. 





Arwoop v. Reysurn. 


1. Inthe trial of cases in the circuit court, brought by appeal from 
a justice’s court, the same rules of evidence must be observed in 
the former as in the latter court. 

2. The 10th sec. of the 4th art. of the act relating to practice at law, 
giving to “either party to a suit in any court of record,” a “discov- 
ery from the other party,” &c., wasintended for suits originating in 
courts of record, and not for those brought by appeal from a jus- 
tice’s court into a court of record. 


APPEAL from the circuit court of Washington county. 


Scott & Ziegler, counsel for appellant: 

1. That the circuit court erred in not vacating and set- 
ting aside the judgment of the justice on the reasons 
iled. 

2. That the circuit court ought to have allowed At- 
wood his set-off on the trial in the circuit court. 

3. That Atwood was entitled to have his bill of dis- 
covery answered at, and before, the trial of the cause. 

4. That Atwood was entitled to his account and re- 
ceipts as payments of, and as off-sets, on the trial in the 
circuit court. 


P. Cole, counsel for appellee: 

1. The circuit court committed no error in not re- 
versing, vacating and setting aside the judgment of the 
justice, because the appeal had already vacated the judg- 
ment of the justice. 


word arbiti afors 
was used. 
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may term, . 2 The circuit court committed no error in not allow. 

1839. ing Atwood to give his set-off in evidence, because the 

ww set-off was not before the justice; and second, because 
Aswtia the set-off exceeded the jurisdiction of the justice. 

3. The circuit court committed no error in not com- 
pelling the justice to correct his record, because there is 
no motion to that eflect, nor 1s the allidavit or the point 
preserved by exception. 

4. The circuit court committed no error in refusing 
the bill of discovery of defendant, because the defendant 
attempted to get in, as evidence, in this way, an offset 
which was not before the justice of the peace, which 
was beyond his jurisdiction, and which the circuit court, 
under the law, could not take cognizance of. The bill 
of discovery, also, came too late—it was presented on 
the trial. 


v. 
Reyburn. 


Tompxins, Judge, delivered the opinion of the court. 


Reyburn sued Atwood before a justice of the peace 
on a bond, and had judgment. Atwood appealed to the 
circuit court, and there filed a bill fer a discovery, under 
the 10th section of the 4th article of the act to regulate 
the practice at law in courts of record—see Digest of 
1835, p. 462. ‘This section gives to either party toa 
suit a right of discovery from the other of all matters 

In the trial Of ca- material to the issue in such suit, &c. 

poe stor eg The act to establish justices’ courts, &c., gives to 
appeal froma jus-either party the right either to have the testimony ol 
tices’ court, the the other party or to swear himself, in all cases commen- 
samo rules of ev" ced before a justice of the peace—see 17th section of 
served in the for- the 5th article of that act, p. 361, of the Digest of 1835. 
mer as in the lat-]f a different rule of evidence were to be admitted in the 
The 10th sec. of trial of the same cause before a justice, and where it is 
the 4th art. of the brought into the circuit court by appeal, entirely differ- 
actrelating to ~=ent results must be expected, although each court, and 
practice at lav, the jury before each court, might have done its duty. 
party to 8 suit in The courts have always been inclmed to observe the 
any pgied re- same rules of evidence where the cause is brought by 
pth the other 2Ppeal from a justice, that were there observed. The 
party,’&c.,was bill of discovery was, in my opinion, intended for suits 
intended for suits originating in courts of record, and not for those brought 
ore n of secard, PY appeal from the justices’ courts into the courts of re- 
and not for those cord. ‘The circuit court then, in my opinion, committed 
brought by appeal no error in refusing to allow the bill of discovery. But 
frome Justices’ the appellants wished to prove a set-off of one hundred 
ef record. and nineteen dollars on an account, a.sum exceeding the 
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jurisdiction of a justice, which the statute forbids, and yay term, 
which the decision of this court equally, before the sta- 1839. 
tute, forbade—see sec. 9, p. 354, of Digest of 1835. In wexnmm 
my opinion, then, the judgment of the circuit ought to = Amonett 

be afirmed, and such too being Judge Napton’s opinion, yy 

ti cholas. 

it is accordingly affirmed. 








































Awonetr v. Nicnowas. 






A justice of the peace has no power to issue an execution against an 
individual as bail of another, against whom there was an unsatisfied 
judgment on the docket of the justice, merely because the former 
had promised to become bail, or because he considered himself 
bound for the amount of the judgment and costs. 


ERROR to the circuit court of Washington county. 


Frissell, counsel for plaintiff in error: 

The following points are insisted upon by the plaintiff 
in error: 

1. That the injunction was improvidently granted in 
the first instance, the bill not disclosing sufficient grounds 
for the interposition of a court of chancery. 

2. The bill does not state that any application had 
been made to the justice to quash the execution prayed 
to be enjoined. f 

3. That the demurrer to the bill ought to have been 
sustained. 

4. That all errors and irregularities not of such a na- 
ture as to render the proceedings complained of a nulli- 
ty, are cured by granting the injunction—Stat. of Mo. 
p. 314, sec. 10; Chouteau v. Douchequette, 1 Mo. Rep. 
715. i 

5. That the proceedings before the justice were mere- 
ly erroneous, not void—Voorhees v. Bank of U.S. 10 
Pet. 448, 74. 

6. That the suit being brought in the name of the firm, af- 
ter the death of one of the parties, instead of being brought 
in the name of the surviving partner, is a matter to be 
plead in abatement, and cannot be taken advantage of in 
arrest of judgment, nor by writ of error, unless such 
plea be put in and overruled—Holmes & Drake v. De- 
camp, 1 John. Rep. 34; 1 Chit. Plead. 12. 

7. That the stays not being granted within the five 
days after the judgment, is not material, because the stay 
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was granted by the consent of the plaintiff, he must be 
considered as having waived the benefit of the provision, 
and neither the bail nor the defendant can take any ad- 
vantage of that fact. 

8. ‘That the stay law being unconstitutional, where it 
delays plaintiff against his consent, reduces the whole 
matter of staying judgments to a mere matter of con- 
tract between the parties. 

9. That Nicholas writing to the justice to consider 
him special bail for Peterson, was as binding upon Nicho- 
las as though he had entered into the recognizance in the 
form prescribed by the statute. 

10. That Nicholas having received of Peterson suffi- 
cient property to indemnify him in case he had the debt 
to pay, renders any attempt of Nicholas to rid himself of 
the responsibility, dishonest and fraudulent. 


Brickey, counsel for defendant in error: 

1. Was the defendant in error, Nicholas, bound as the 
bail or security of Peterson, for the stay of execution, 
when he never did sign the bond or recognizance before 
the justice?—Rev. Code, 363, sec. 13, 14. 

2. If Nicholas was not bound by the recognizance in 
the first instance, could he become so by any verbal 
statement subsequently made?—Rev. Code, 117, sec. 1, 
title “Contracts and Promises.” 

3. The magistrate had no lawful right to recall the 
execution issued by him in favor of Watson & Amo- 
nett, until Peterson had given bail as required by law. 

4. See Rev. Code, 313, sec. 1 and 2, as to the power 
of county courts to grant injunctions. 


Napton, Judge, delivered the opinion of the court. 


The bill of exceptions in this case discloses the follow- 
ing state of facts: Amonett obtained a jedemnent before 
a justice of the peace against one Sterling Peterson for 
one hundred and thirty dollars, or thereabouts. Peter- 
son applied for a stay of execution, assuring the justice 
that the defendant, Nicholas, would become his bail, and 
accordingly, shortly afterwards, produced a letter from 
Nicholas, stating that he (Nicholas) would “enter him- 
self as special bail” in the case of Amonett against Pe- 
terson. ‘The stay was granted, and the justice after- 
wards inquired of defendant whether he considered him- 
self bound for the principal, interest, and cost, on the 
judgment against Peterson, to which his reply was, that 
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he did. It does not appear by the record or evidence yay term, 
that any application had been made to the justice who 1839. 
had issued the execution, to have the same quashed, or wen 
for any other relief. One of the witnesses proved that = Amonett 
Nicholas, in a conversation with witness, said that he 
had become special bail, and he thought that Peterson had 
secured him (Nicholas) by giving him a wagon and team 
of oxen. No recognizance was entered into by Nicho- 
las, but upon his verbal and written assurance of his wil- 
lingness to become bail, or his belief that he was bail, the 
justice issued his execution against him as bail. Defen- 
dant applied to two justices of the county court for an nk ae a0 pth 
injunction, which was granted, and the injunction was er to issue an exe- 
made perpetual by the circuit court. To reverse the cution against an 
decree of the circuit court, this writ of error is brought. ‘y4ividual bei 
The circuit court was clearly right in making the in- whom there was 
junction perpetual. Whatever may be the liability geen 
the defendant, either in law or equity, on his promise, the {ocket of the jus- 
justice had no power to enforce that liability by execu- tice, merely be- 
tion. cause the former 
The statute points out the mode of staying an execu- p24 Promised to 
tion, and the form of the recognizance which must be because he con- 
entered into-—Rev. Code of 1836, p. 364. What right eS Aang ge. 
had the justice to issue an execution against defendant ound {or the a 
as bail, merely because he had promised to become bail, judgment and 
or because he considered himself as bail?’ The judgment ©°'*- 
of the circuit court is affirmed. 


Vv. 
Nicholas. 





